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I/ake  Shore,  etc.,  R.  Co.  v.  National  Live-Stock  Bank 

its  declaration  alleges  it  delivered  to  defendant  299  head  of 
cattle,  to  be  taken  care  of  and  safely  and  securely  conveyed 
to  the  city  of  New  .York,  and  there  delivered  to  plaintiff  for 
certain  rewards  to  be  paid,   and  that  it  received  the  cattle 
tor  that  purpose,   yet  did  not  deliver  the  same,  but  the  same 
were  lost  to  the  plaintiff.     The  second  count  is  in  substance 
the    same,    but    charging    the    receipt    for    carriage    and 
failure  to   deliver    148   head   of    cattle.     The    third   count 
is   the   same   as   the   second,    except   it  counts    upon    the 
receipt  and  failure  to  deliver  151  head   of  cattle.     The  fourth 
and  fifth  counts  charge,  in   substance,  that,  in  consideration 
plaintiff  had  caused  to  be  delivered  to  defendant  other  goods 
and  chattels  of  the  like  number,  quality,  description,   and 
value   as  in  the  first  count  mentioned,  of  the  plaintiff,  to  be 
taken  care  of  and  safely  carried  to  and  delivered  at  New 
York  for  the  plaintiff,  for  certain  reward  to  defendant  promised 
to  be  paid,  defendant  promised  plaintiff  to  take  care  of  said 
goods  and  chattels,  and  safely  to  carry  and  deliver  the  same 
for  the  plaintiff  in  a  reasonable  time,  but,  although  the  de- 
fendant then  and  there  received  said  goods  and  chattels,  and 
although  a  reasonable  time  has  elapsed,  yet  defendant,   not 
regarding  its  promise,  did  not,  nor  would  within  such  reason- 
able time,  safely  or  securely  carry  said  goods  and  chattels 
to  New  York,  nor  there  deliver  the  same  to  plaintiff,  but  has 
hitherto  wholly  neglected  and  refused  so  to  do,  whereby  said 
goods  and  chattels  were  wholly  lost  to  plaintiff.     Herrick's 
testimony  as  to  the  manner  in  which  the  shipping  receipts 
(in  instruments  sued  on)  came  to  be  issued  is  as  follows : 
"I  waited  until  the  close  of  business  without  paying  any  of 
these  tickets,  for  the  purpose  of  seeing  what  amount  was 
presented.     As  soon  as  our  deposits  were  all  in, — our  deposit 
had  already  been  made, — I  took  the  amount,  found  out  the 
number   of  tickets   that  they  represented,   and  the  amount 
involved  in  the  payment,  and  went  over  to  the  Lake  Shore 
office  at  the  Union  Stock  Yards  for  the  purpose   of  getting 
a  bill  of  lading.     I  did  not  know  how  many  cattle  had  been 
purchased  at  this  time,    and  I  found   Mr.    Hugh  Gillice  to 
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ascertain  what  he  had  bought.  The  number  that  had  been 
bought  that  day  was  reported  to  be  299  cattle.  The  tickets 
that  had  been  presented  to  us  for  payment,  which  I  had,  did- 
not  call  for  that  number.  I  asked  Mr.  Vaughn,  the  agent, 
for  a  bill  of  lading  for  the  number  represented  by  the 
amount  represented  on  the  tickets  presented  that  day, 
and  for  the  balance  of  the  purchase  another  one,  for 
the  purpose  of  using  against  those  tickets  when  presented. 
Mr.  Vaughn  told  me  he  would  make  them  out  and 
send  them  right  over,  and  he  did.  Mr.  Vaughn  im- 
mediately after  brought  over  the  bills  of  lading  to  our 
bank  and  office.  I  paid  the  scale  tickets  that  were  presented 
that  day,  and  drew,  or  instructed  the  assistant  cashier  to 
draw  (which  he  did),  a  draft  for  the  amount  we  had  paid  that 
day,  attaching  the  bill  of  lading  jepresenting  that  number  of 
cattle.  When  I  went  to  the  office  of  the  Lake  Shore  road, 
Hugh  Gillice  was  present,  and  Mr.  Vaughn.  I  said  to  Hugh 
Gillice,  *If  we  pay  for  the  cattle  that  you  purchased  for  M. 
C.  Gillice,  we  want  either  the  guaranty  of  some  bank  East, 
where  he  is  doing  business,  or  we  must  have  a  bill  of  lading. 
It  is  too  late  now, — there  isn*t  time  enough  to  get  a  guaranty, 
— ^and  I  want  a  bill  of  lading  for  these  cattle,  if  you  want 
them  paid  for.*  '*  **Q.  What  did  he  say,  as  nearly  as  you 
can  remember  it?  A.  The  first  question  was,  *What  is  the 
matter?*  I  repeated  what  I  had  said  about  what  the  require- 
ment of  the  bank  was.  He  says,  *I  suppose  it's  all  right,  if 
you  say  so.*  That  was  his  answer  to  me.  Q.  Why  did  you 
take  those  two  bills  of  lading  for  the  299  cattle  instead  of 
taking  one  bill  of  lading?  A.  To  clean  up  whatever  business 
we  had  presented  for  that  day,  and  in  order  to  do  that  and 
facilitate  the  moving  of  the  purchases  there,  and  we  were 
satisfied  to  pay  these  tickets  on  the  bill  of  lading  representing 
the  amount  of  cattle  we  had  paid  the  money  on,  and  asked 
the  agent  for  a  bill  of  lading  covering  that  number.  Q. 
What  was  the  number?  A.  One  hundred  and  fifty -one 
cattle.  Q.  Now,  why  did  you  take  one  for  148?  A.  There 
was   that  amount   reported   to   me  by  Mr.  Hugh    Gillice  as 
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being  purchased  over  and  above  what  the  tickets  were  pre- 
sented for,  and  I  took  that,  anticipating  the  tickets  being 
presented  after  that  against  them ,  for  payment. ' '  In  addition 
to  the  foregoing,  taken  from  Mr.  Herrick's  testimony  in 
chief,  he  said,  on  cross -examination:  **I  ascertained  the 
number  of  cattle  bought,  that  had  been  shipped,  over  to  the 
office,  forming  299.  The  tickets  that  had  been  presented  to 
us  by  our  customers  for  pa3'ment,  amounting  to  the  amount 
of  the  first  draft,  and  calling  for  151  cattle,  that  didn't  cover 
all  the  shipment.  My  presumption  was  that  the  balance  of 
the  tickets  would  come  in  the  next  day,  and  I  thought  it 
would  be  a  businesslike  way  to  take  a  bill  of  lading  on  the 
shipment  of  those  that  we  actually  had,  go  back  and  make  a 
credit  for  them,  and  take  a  bill  of  lading  for  the  balance  of 
the  299  head,  and  pay  the  tickets  against  them.  We  pre- 
sumed they  would  be  presented.  That  was  my  reason  for 
having  it  that  way." 

It  is  simply  idle  to  attempt  to  found  a  claim  of  title  to  the 
299  cattle  mentioned  in  the  shipping  receipts  on  the  foregoing 
testimony  of  the   bank's  officer.     The   cattle   paid    for  by 

Hugh  Gillice  were  a  part  of  those  for  which  the 
cpn«imied-8hip-  draft  was   drawii  on   Michael   C.   Gillice,  and 


plna:  Beceipt»— 

wmSSitk^at   credited  Hugh  Gillice   for  the  amount  he  had  so 

paid.  On  trial  before  the  judge  without  a  jury, 
the  finding  and  judgment  were  for  plaintiff,  for  $13,607.64. 
That  judgment,  on  appeal  to  the  appellate  court  for  the  First 
district,  was  affirmed,  and  this  appeal  is  prosecuted.  The 
declaration  is  clearly  in  assumpsit  on  the  counts  alleging 
ownership  and  delivery  of  cattle  for  shipment  and  delivery, 
and  a  failure  to  carry  and  deliver  as  promised.  It  is  clear 
these  receipts  were  taken  by  the  cashier  of  the  bank  with 
full  knowledge  of  the  fact  that  the  cattle  had  been  loaded, 
consigned,  and  shipped  to  Michael  C.  Gillice,  Jersey  City. 
They  were  in  transit  under  such  consignment  when  the  cashier 
of  the  appellee  bank  requested  the  bill  of  lading  and  received 
the  same,  and  it  is  clear  he  knew  that  fact.  It  is  important 
to    consider    the    relation    of    Michael    C.    Gillice  to    this 
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consignment,  in  determining  bis  rights,  and  the  rights 
of  appellee  as  against  him.  The  effect  of  a  consignment 
of  goods  in  a  bill  of  lading  is  to  vest  the  property  therein 
in  the  consignee.  A  delivery  of  goods  to  a  common 
carrier  consigned  to  a  particular  person,  without  specific 
directions  different  from  ordinary  usage,  is  construc- 
tively a  delivery  to  the  consignee.  Where  the  vendee  is 
the  consignee,  the  delivery  of  goods  to  a  common  carrier, 
without  qualifications,  consigned  to  tbat  vendee,  is  in  law  a 
constructive  delivery  to  the  consignee  from  the  time  of  ship- 
ment and  the  commencement  of  the  carriage.  **It  is  well 
settled  that  delivery  of  goods  to  a  common  carrier  *  *  * 
for  conveyance  to  him  [the  purchaser],  or  to  a  place 
designated  by  him,  constitutes  an  actual  receipt  by  the  pur- 
chaser. In  such  cases  a  carrier  is,  in  contemplation  of  law, 
the  bailee  of  the  person  to  whom — not  by  whom — the  goods 
are  sent ;  the  latter,  in  employing  the  carrier,  being  consid  - 
ered  as  an  agent  of  the  former  for  that  purpose. '  *  Benj .  Sales 
(2d  Am.  Ed.)  p.  648,  par.  693.  In  Dispatch  Co.  v.  Smith,  76 
111.  542,  we  said  :  *'Where  goods  are  consigned  without  reser- 
vation on  the*  part  of  the  consignor,  the  legal  presumption  is 
the  consignee  is  the  owner.  Ang.  Can*.  §  497.  This  court 
held  in  Diversey  v.  Kellogg,  44  111.  114,  that,  when  goods 
were  delivered  to  a  carrier  under  a  contract  of  sale, the  title  to 
the  property  vests  in  the  consignee,  subject  to  stoppage  in 
transiiu,  but  with  no  other  lien  unless  expressed  in  the  terms 
of  sale.  We  are  therefore  of  opinion  that  the  title  to  the 
goods  shipped  was  in  appellees  [the  consignees] . ' '  In  Odell 
V.  Railroad  Co.,  109  Mass.  50,  an  action  was  brought  by 
plaintiff  to  recover  the  value  of  44  bales  of  hay  alleged  to 
have  been  delivered  to  the  defendant  for  plaintiff  at  a  station 
on  defendant's  road  by  one  Swazey,  for  which  plaintiff  was 
to  pay  by  the  ton,  to  be  weighed  at  Boston.  Swazey  delivered 
the  hay  to  defendant's  agent  at  its  station,  and  the  same  was 
wrongly  billed  and  delivered.  Swazey  afterwards  approved 
of  the  delivery  to  the  person  to  whom  delivered.  On  trial  it 
was  ruled  the  delivery  to  defendant's  agent  vested  the  prop- 
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erty  in  the  plaintiff,  and  no  subsequent  act  by  Swazey  could 
affect  the  ownership  or  change  the  consignment,  as  against 
the  plaintiff.  It  was  held:  **By  the  contract  of  purchase 
the  hay  was  to  be  delivered  by  Swazey,  the  seller,  to  the 
plaintiff,  at  the  depot  of  the  defendant  in  Exeter.  Swazey 
did  deliver  the  hay  sued  for,  at  the  place  agreed  on,  directing 
it  to  be  marked  With  the  plaintiff's  name  and  transported  to 
him  in  Boston.  As  a  carrier,  it  was  the  business  and  the 
duty  of  the  defendant  to  receive  the  hay  and  transjwrt  it  as 
directed.  Upon  receipt  of  the  hay  by  the  defendant,  the 
title  became  immediately  vested  in  the  plaintiff.  The  pro- 
vision for  weighing  after  its  arrival  in  Boston  was  merely  to 
determine  the  amount  to  be  paid  by  the  plaintiff.  Neither 
his  title  to  the  hay  nor  his  obligation  to  pay  for  it  depended 
upon  a  compliance  with  that  provision.  The  defendant, 
having  made  a  misdelivery  of  the  hay,  is  liable  to  the  owner 
for  its  value,  unless  protected  by  some  ground  of  excuse  by 
which  the  plaintiff  is  bound.  The  defense  relied  on  is  that 
Swazey  authorized  its  delivery  to  the  parties  to  whom  the 
defendant's  agent  had,  by  mistake,  directed  it,  and  that  it 
was  delivered  accordingly,  without  notice  that  Swazey  had 
ceased  to  have  the  right  to  control  its  destination,  but 
the  hay  had  already  been  sent  forward.  The  defendant  had 
no  right  to  assume  that  it  was  then  the  property  of  the  con- 
signor, and  not  of  the  consignee.  If  it  did  so,  it  took  the 
risk  of  the  consignor's  title  proving  to  be  good.  It  is  con- 
tended that  the  defendant  rightfully  followed  the  instructions 
of  Swazey,  as  agent  of  the  plaintiff,  in  forwarding  the  hay. 
But  Swazey  did  not  profess  to  act  for  the  original  consignee 
in  the  directions  he  then  gave.  Upon  the  defendant's  evi- 
dence, those  directions  were  manifestly  given  by  way  of 
changing  the  destination  of  the  hay  to  other  consignees,  and 
not  by  way  of  correcting  or  explaining  the  mistake  in  its 
entry  upon  the  way'  bill,  under  the  directions  previously 
given.  Besides,  Swazey  had  no  authority  to  change  its 
destination."     To  the  same  effect   are  /n  re  Tappenbeck,  2 


Am  &  Eng  CARRIERS  OF  FREIGHT  9 

RCaa 

Lake  Shore,  etc.,  R.  Co.  v.  National  Live-Stock  Bank 

Ch.  Div.  278;  Becharach  v.  Freight  Line,  133  Pa.  St.  414,  19 
Atl.  409;  Dispatch  Co.  v.  Smith,  supra. 

By  the  consignment  and  delivery  of  the  goods  to  the  de- 
fendant carrier,  to  be  conveyed  to  the  consignee,  without 
condition  or  qualification,  the  property  in  the  goods  became 
vested  in  the  consignee,  and  could  be  affected,  so  far  as  the 
consignor  was  concerned,  only  by  the  right  of  stoppage  in 
transitu.  'The  receipts  in  this  case  are  of  no  higher  character 
than  a  bill  of  lading,  which  is  a  receipt  and  a  contract.  A 
bill  of  lading  is  both  a  receipt  and  a  contract,  and  the  receipt 
of  the  goods  for  carriage  is  the  basis  of  the  contract  of  car- 
riage. If  no  goods  are  received  for  carriage,  there  can  be 
nothing  on  which  the  contract  of  carriage  can  be  based,  as 
the  duties  and  obligations  of  the  carrier  with  respect  to  the 
goods  must  commence  with  their  delivery  to  him  in  a  man- 
ner that  puts  upon  him  the  exclusive  duty  of  seeing  to  their 
safety.  Like  all  receipts,  such  bills  of  lading,  so  far  as  they 
are  receipts,  may  be  explained,  modified,  or  contradicted  by 
parol  proof.  Bissel  v.  Price,  16  111.  408 ;  Hutch.  Carr.  par. 
122;  Railroad  Co.  v.  Cobb,  72  III.  148;  Sears  v,  Wingate,  3 
Allen,  103;  Strong  z/.  Railroad  Co.,  15  Mich.  206;  Dean  v. 
King,  22  Ohio  St.  118.  In  this  latter  case  it  was  held  :  **The 
execution  of  the  bill  of  lading  by  the  chief  clerk  of  the  boat, 
which  purported  to  cover  the  twenty  bales  in  dispute,  being 
admitted,  and  it  being  conceded  that  they  were  not  delivered 
to  the  consignees  as  per  bill  of  lading,  a  prima  facie  case 
was  made  for  the  plaintiffs  below.  Then,  as  to  the  matters 
of  defense:  First,  was  it  competent  for  defendants  to  show, 
by  parol  testimony,  that  the  cotton  in  cotttroversy  had  not 
been  received  by  the  boat,  and  thus  contradict  the  terms  of 
the  bill  of  lading?  Certainly  it  was,  and  for  two  reasons : 
(l)  In  so  far  as  the  bill  of  lading  was  a  mere  receipt  for 
freight,  it  was  clearly  subject  to  explanation  by  parol  testi- 
mony (Babcock  v.  May,  4  Ohio,  334;  Meyer  v.  Peck,  28  N. 
Y.  598;  Ellis  v,  Willard,  9  N.  Y.  531 ;  Goodrich  v.  Norris, 
Abb.  Adm.  196,  Fed.  Cas.  No.  5,545) ;  and  (2)  officers  of  a 
vessel  engaged  in  the  business  of  a  common  carrier  have  no 
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presumed  authority  to  issue  bills  of  lading  for  freight  not  on 
board  the  vessel,  or  not  delivered  to  some  one  authorized  to 
receive  freight,  and  if  the  bill  of  lading  be  issued  without 
authority  the  owners  are  not  bound  thereby  (The  Freeman 
V.  Buckingham,  18  How.  191 ;  The  Loon,  7  Blatchf.  244,. 
Fed.  Cas.  No.  8,499;  18  Eng.  Law  &  Eq.  551;  Sears  v. 
Wingate,  3  Allen,  107;  2  Exch.  274;  8  Exch.  333;  Walter 
V,  Brewer,  11  Mass.  99;  10  C.  B.  687).  Nor  is  there  any- 
thing in  the  facts  of  this  case  which,  under  the  doctrine  of 
estoppel  in  pais ,  precluded  the  defendants  below  from  show  - 
ing  that  the  goods  in  question  had  not  been  shipped  on  their 
boat,  or  from  denying  their  liability  for  not  delivering  them 
to  the  consignee.'*  When  the  cashier  of  the  appellee  bank 
took  the  receipts  in  this  case,  he  delivered  no  cattle.  He  re- 
ceived them,  knowing  the  cattle  were  then  in  transit,  and  his 
knowledge  of  business  was  such  that  he  knew  they  were  con- 
signed to  some  one.  He  must  also  be  held  to  have  known 
the  consignee  was  the  owner,  unless  there  were  special  con- 
ditions in  the  bill  of  lading,  and  if  he  failed  to  obtain  in- 
formation on  that  point  he  cannot  be  heard  to  complain.  He 
took  receipts  for  cattle  which  he  never  delivered,  and  which 
were  not  delivered  in  his  name  or  in  his  behalf.  There  is 
no  question  here  between  the  carrier  and  third  i)ersons,  even 
if  that  would  effect  a  different  result,  which  we  have  not  be- 
fore us  on  this  record.  The  carrier  had  a  right  to  show,  in 
defense,  it  received  no  cattle  for  shipment  from  appellee. 
There  is  an  entire  failure  of  proof  showing  it  did.  Where  it 
appears  no  goods  have  been  received  by  the  carrier  for  ship- 
ment, and  a  bill  of  lading  has  been  signed  by  the  carrier's 
agent,  it  is  susceptible  of  explanation,  and  if  no  goods  were 
received  it  does  not  bind  the  carrier.  Pollard  v,  Vinton,  105 
U.  S.  7  ;  Friedlander  v.  Railway  Co.,  130  U.  S.  417,  9  Sup. 
Ct.  57  ;  Railroad  Co.  v.  Wilkens,  44  Md.  11.  In  this  latter 
case  it  was  held  :  "This  being  so,  is  there  any  legal  principle 
which  makes  the  appellant  responsible  to  a  consignee  for  ad- 
vances on  a  bill  of  lading  fraudulently  issued  by  its  agent, who 
was  also  his  consignor,  for  goods  never  in  fact  received  by 
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it,  and  never  placed  in  its  care?  If  any  doctrine  of  commer- 
cial law  can  be  regarded  as  well  settled,  it  is  that  the  master 
has  no  authority  to  sign  a  bill  of  lading  for  goods  not  act- 
ually put  on  board  the  vessel,  and,  therefore,  the  owner  of 
the  ship  is  not  responsible  to  parties  taking  or  dealing  with 
or  making  advances  on  the  faith  of  such  an  instrument  which 
is  untruthful  in  this  particular.  The  consignee  and  every  other 
person  thus  acting  does  so  with  notice  of  this  limitation  of 
the  power  of  the  master,  and  acts  at  his  own  risk,  both  as 
respects  the  fact  of  shipment  and  the  quantity  of  cargo  pur- 
ported by  a  bill  of  lading  to  be  shipped.  In  the  early  case 
of  Lickbarrow  v.  Mason,  2  Term  R.  75,  it  was  said  by  BuL- 
LER,  J.,  that  a  bill  of  lading  is  negotiable,  and  on  this  an 
argument  has  been  frequently  made  (supported,  to  some  ex- 
tent, by  the  dtcfa  of  able  judges)  that  a  third  person  dealing 
with  such  instruments  should  be  protected  in  his  reliance  on 
them,  according  to  their  exact  tenor,  against  charterers  and 
owners,  as  well  as  masters.  But  in  Grant  v,  Norway,  2  Eng. 
Law  &  Eq.  337,  where  the  question  was  for  the  first  time 
distinctly  presented  for  adjudication  in  England,  the  court 
of  common  pleas,  after  full  consideration,  held  that  a  master 
of  a  ship  signing  a  bill  of  lading  for  goods  which  had  never 
been  put  on  board  is  not  to  be  considered  the  agent  of  the 
owner  in  that  behalf,  so  as  to  make  the  latter  responsible  to 
an  indorsee  of  the  bill  for  value.  That  decision  settled  the 
law  in  England.  It  has  been  followed  in  many  cases  in 
which,  in  extension  of  the  same  principle,  it  has  been  held 
that  a  bill  of  lading  so  signed  is  not  conclusive  against  the 
owner  as  to  the  quantity  of  goods  or  cargo  shipped.*'  In 
speaking  of  the  authority  of  the  master  to  execute  a  bill  of 
lading  binding  the  owner  of  the  vessel,  it  was  further  held  : 
**He  has  an  apparent  authority,  if  the  ship  be  a  general  one,' 
to  sign  bills  of  lading  for  cargo  actually  shipped,  and  he  has 
also  authority  to  sign  a  bill  of  sale  of  the  ship  when,  in  case 
of  disaster,  his  power  of  sale  arises ;  but  the  authority  in 
each  case  arises  out  of,  and  depends  on,  a  particular  state  of 
facts.     It  is  not  an  unlimited  authority  in  the  one  case  more 
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than  the  other,  and  his  act  in  either  case  does  not  bind  the 
owner,  even  in  favor  of  an  innocent  purchaser,  if  the  facts 
upon  which  his  power  depended  did  not  exist;  and  it  is  in- 
cumbent on  those  who  are  about  to  change  their  condition 
upon  the  faith  of  his  authority,  to  ascertain  the  existence  of 
all  the  facts  upon  which  his  authority  depends.  So,  in  other 
courts  where  the  question  was  directly  presented,  the  same 
rulings  have  been  made.  Such  were  the  decisions  in  Sears 
V,  Wingate,  3  Allen,  103 ;  in  the  case  of  The  Loon,  7  Blatchf. 
244,  Fed.  Cas.  No.  8.499;  Dean  v.  King,  22  Ohio  St.  118; 
Fellows  tr.  The  R.  W.  Powell,  16  La.  Ann.  316;  and  in 
Bank  v,  Laveille,  52  Mo.  380.  We  have,  in  fact,  been  re- 
ferred to  no  case,  either  in  this  country  or  in  England  (nor 
have  we  found  any),  in  which  a  contrary  decision  has  been 
made  where  the  question  was  necessarily  and  directly  raised 
for  adjudication.  We  take  it,  therefore,  that  this  doctrine  is 
too  well  grounded  in  the  commercial  jurisprudence  of  both 
countries  to  be  longer  open  to  question  or  doubt." 

It  is  apparent  that  the  bank,  through  its  cashier,  was 
endeavoring  to  secure  a  lien  on  these  cattle  to  secure  it  for 
any  advances  it  might  make.  Any  lien,  however,  it  might 
require,  must  be  one  recognized  by  law.  The  appellee  deliv- 
ered no  cattle  to  appellant.  It  had  no  title  to  any  cattle 
theretofore  delivered  to  appellant.  The  cattle  on  which  it 
sought  to  secure  this  lien  were  consigned  to,  and  were  the 
property  of,  Michael  C.  Gillice,  to  whom  they  were  delivered. 
While  the  bailee  or  carrier  cannot  avail  himself  of  the  title 
of  a  third  person  for  the  purpose  of  keeping  the  property  for 
himself,  yet,  if  he  has  performed  his  legal  duty  by  delivering 
the  property  to  its  true  proprietor,  he  is  not  answerable  to 
the  bailor.  MuUins  v,  Chickering,  110  N.  Y.  513,  18  N.  E. 
377;  The  Idaho,  93  U.  S.  575.  In  this  latter  case  it  was 
held  :  "He  cannot  ponfer  rights  which  he  does  not  himself 
possess,  and,  if  he  cannot  withhold  the  possession  from  the 
true  owner,  one  claiming  under  him  cannot.  The  modern 
and  best -considered  cases  treat  as  a  matter  of  no  importance 
the  question  how  the  bailor  acquired  the  possession  he  has 
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delivered  to  his  bailee,  and  adjudge  that  if  the  bailee  has 
delivered  the  property  to  one  who  had  the  right  to  it,  as  the 
true  owner,  he  may  defend  himself  against  any  claim  of  his 
principal.  In  the  late  case  of  Biddle  v.  Bond,  supra  (decided  in 
1865),  it  was  so  decided,  and  Blackburn,  J.,  in  delivering 
the  opinion  of  the  court  [6  Best  &  S.-  225],  said  there  was 
nothing  to  alter  the  law  on  the  subject  in  the  circumstance 
that  there  was  no  evidence  to  show  the  plaintiff,  though  a 
wrongdoer,  did  not  honestly  believe  that  he  had  the  right. 
Said  he,  the  position  of  the  bailee  is  exactly  the  same  whether 
his  bailor  was  honestly  mistaken  as  to  the  rights  of  the 
third  person  whose  title  is  set  up  or  fraudulently  acting  in 
derogation  of  them.  In  Transportation  Co.  v.  Barber,  56  N. 
Y.  544,  the  court  of  appeals  of  New  York  unanimously 
asserted  the  same  doctrine,  saying :  *The  best  decided  cases 
hold  that  the  right  of  a  third  person  to  which  the  bailee  has 
yielded  may  be  interposed  in  all  cases  as  a  defense  to  an 
action  brought  by  a  bailor  subsequently  for  the  property. 
When  the  owner  comes  and  demands  his  property,  he  is  en- 
titled to  its  immediate  delivery,  and  it  is  the  duty  of  the 
possessor  to  make  it.  The  law  will  not  adjudge  the  perform- 
ance of  the  duty  tortious,  as  against  a  bailor  having  no  title.' 
The  court  repudiated  any  distinction  between  a  case  where 
the  bailor  was  honestly  mistaken  in  believing  he  had  the 
right  and  one  where  a  bailor  obtained  the  possession  feloni- 
ously or  by  force  or  fraud,  and  we  think  no  such  distinction 
can  be  made.*'  The  relation  between  these  parties  had  its  ori- 
gin in,  and  only  existed  by  reason  of,  the  receipts,  and  the 
memorandum  thereon;  and,  as  the  sole  cause  of  action,  if 
any  exists,  must  arise  on  the  special  contract,  it  must  be 
specially  pleaded.  No  recovery  could  be  had  on  the  common 
counts,  under  the  facts  claimed  by  appellant.  The  rule  is 
too  familiar  that  the  plaintiff  cannot  state  one  cause  of  action 
in  his  declaration  and  recover  on  a  different  cause  made  by 
his  evidence.  The  allegations  of  the  declaration  and  proof 
must  harmonize  and  agree,  and  mutually  support  each  other. 
How  much  soever  a  good  cause  of  action  may  be  shown  by 
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the  evidence  it  must  not  be  variant  from  the  material  aver- 
ments of  the  declaration.  Trunkey  v.  Hedstrom,  131  111.  204, 
23  N.  E.  587 ;  Parkhurst  v.  Race,  100  111.  558;  Belanger  v. 
Hersey,  90  111.  70;  Ohling  v,  Luitjens,  32  111.  23;  Bradley  z'. 
Morris,  3  Scam.  182.  In  this  case  there  is  no  proof  whatever 
of  the  delivery  to  the  appellant  of  any  cattle  by  either  the  ap- 
pellee or  its  cashier,  or  any  other  person  in  its  behalf.  In 
this  respect  there  is  not  a  mere  variance,  but  there  is  a  total 
absence,  of  evidence.  The  various  propositions  hereinbefore 
discussed  are  raised  by  propositions  of  law  submitted  to  be 
held  by  the  trial  court,  but  which  were  refused.  Their  re- 
fusal was  error,  as  the  holding  of  those  propositions  would 
have  necessitated  a  different  finding  and  judgment. 

Appellee  insists  that  a  carrier  of  goods  is  estopped  from 
contradicting  the  bill  of  lading  or  shipping  receipt  issued  by 
an  agent,  against  a  party   named  therein,  who  has  in  good 

faith  advanced  money  relying  upon  it;  and 
SSoppi.*****'"  cites,  as  sustaining  this  proposition.  Transpor- 
tation Co.  V.  McClary,  66  111.  233,  and  Railroad 
Co.  V.  Lamed,  103  111.  293.  In  the  McClary  Case  it  was  not 
controverted  that  100  barrels  of  flour  were  delivered  by  a 
consignor  to  the  Chicago  &  Northwestern  Railway  Company 
to  be  shipped  to  Chicago,  and  thence  by  water  on  propellers 
of  the  Northern  Transportation  Company,  to  Ogdensburg.  N. 
Y.  and  thence  by  rail  to  Barton's  Landing,  Vt.,  consigned  to 
McClary.  The  agent  of  the  transportation  company  receipted 
the  Chicago  &  Northwestern  Railway  Company  for  the  same, 
and  by  mistake  the  flour  was  not  delivered  at  the  proper  ware- 
house, and  became  lost  to  the  consignee.  Here  was  an  ac- 
tual receipt  of  goods  for  shipment,  which  were  lost  by  neglect. 
The  carriage  had  commenced.  It  was  said  in  that  case 
(page  236) :  ** Moreover,  this  is  really  a  contest  between  two 
carriers,  which  the  appellee  should  not  be  required  to  settle. 
His  right  of  recovery  from  one  or  the  other  is  conceded. 
Having  established  a  clear  ^rzwa  fcu:ze  liability  against  the 
appellant,  it  seems  but  just  that  he  should  be  allowed  to  en- 
joy the   recovery  he   has   obtained  without  being  harassed 
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further  to  determine  a  question  of  liability  as  between  the 
companies  themselves.'*  In  the  Lamed  Case,  certain  cotton 
left  at  defendant's  depot  by  an  agent  of  Lamed,  without 
orders  for  shipment,  was  shipped,  and  wrongly  delivered . 
The  defendant  issued  a  bill  of  lading,  which  was  attached  to 
a  draft  which  was  paid  by  Larned.  The  latter  sued  and  re- 
covered. Neither  of  these  cases  has  any  of  the  features  of 
this  case,  as  there  was  a  clear  liability  in  those  cases  for 
affreightments  actually  received  by  the  carrier  and  lost  to  the 
consignees. 

Appellee  urges  that  the  shipping  receipts  are  an  acknowl- 
edgment by  appellant  of  the  receipt  of  the  cattle,  and  are  an 
undertaking  to  transport  and  deliver  according  to  the  terms 
of  the  receipts.  Such  receipts  constitute  optima  facie  proof 
of  the  receipt  and  contract  to  deliver;  but,  as  we  have  seen, 
they  may  be  explained  or  even  contradicted,  and  a  recovery 
may  be  defeated  where  the  goods  were  not  actually  received 
by  the  carrier. 

Appellee  urges  that,  where  a  consignor  has  an  interest  in 
goods  consigned,  he  has  a  right  to  change  their  destination 
while  they  are  in  transit,  and  that  it  is  the  duty  of  the  carrier 
to  obey  his  instructions  for  that  purpose ;  that 
the  issuing  of  the  receipts  was  with  the  consent  SiSSr*ofAgint». 
of  Hugh  Gillice,  who  caused  the  cattle  to  be 
delivered  to  the  carrier,  and  that  the  legal  effect  was  the  same 
as  if  delivered  by  the  plaintiff.  Api)ellee  cites,  inter  alia^ 
Lewis  V.  Railroad  Co.,  40  111.  281,  and  Diversey  v,  Kellogg, 
44  111.  114,  as  sustaining  these  propositions.  Hugh  Gillice 
was  the  mere  agent  to  buy  for  Michael  C.  Gillice,  and  after 
a  consignment  was  made  to  the  latter  he  had  no  authority  to 
change  it.  In  the  Lewis  Case  it  was  held  that  shippers  and 
owners  of  goods  shipi)ed  had  a  right  to  control  their  destina  - 
tion.  That  is  an  undoubted  rule  of  the  utmost  importance 
to  the  commercial  world,  and  is  simply  the  right  of  stoppage 
in  transitu.  Hugh  Gillice  was  not  the  owner  of  the  goods, 
and  hence  had  not  the  right  of  stoppage  in  transitu.  He 
could  not  confer  that  right  on  the  cashier  of  the  bank.     The 
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Diversey  Case  presented  a  question  as  to  the  powers  of  an 
ag:ent  to  order  goods,  and  has  no  bearing  on  the  case  pre- 
sented by  this  record.  From  a  careful  examination  of  this 
record,  we  hold  there  was  error  in  refusing  to  hold  proposi- 
tions of  law  presented  by  defendant.  The  judgments  of  the 
superior  court  of  Cook  county,  and  of  the  appellate  court  for 
the  First  district,  are  each  reversed,  and  the  cause  is  re- 
manded.    Reversed  and  remanded. 


NOTE. 

Parole  Evidence  as  to  Receipt  Clause  of  Bill  of  Lading. — Parol  evi- 
dence is  admissible  to  explain  and  contradict  the  receipt  clauses  of 
a  bill  of  lading,  that  is,  the  part  of  the  bill  wherein  is  set  out  the 
receipt  of  the  goods,  the  quality,  condition,  and  quantity. 

England, — Bates  v.  Todd,  1  M.  &  Rob.  106 ;  Goodrich  v.  Norris, 
Abb.  Adm.  196  ;  Berkley  v,  Watling,  7  Ad.  &  El.  29,  34  E.  C.  L.  22  ; 
Fowler  v.  Sterling,  3  L.  Can.  Jur.  103. 

United  States,— The  J.  W.  Brown,  1  Biss.  (U.  S.)  76  ;  The  Welling- 
ton, 1  Biss.  (U.  S.)279;  The  Joseph  Grant,  1  Biss.  (U.S.)  193; 
Maryland  Ins.  Co.  v.  Ruden,  6  Cranch  (U.S.)  338  ;  Nelson  v.  Wood- 
ruff, 1  Black  (U.  S.)  156  ;  Higgins  v,  U.  S.  Mail  Steamship  Co.,  3 
Blatchf.  (U.  S.)  282 ;  The  Ship  Howard  v,  Wissman,  18  How.  (U.S.) 
231;  The  Lady  Franklin,  8  Wall.  (U.  S.)  325;  The  Delaware,  14 
Wall.  (U.  S.)  601  ;  The  Guiding  Star,  62  Fed.  Rep.  407 ;  Sutton  v, 
KetteU,  1  Sprague  (U.  S.)  309. 

Alabama, — Wayland  v.  Mosely,  5  Ala.  430,  39  Am.  Dec.  335  ;  Cor 
V,  Peterson,  30  Ala.  608,  68  Am.  Dec.  145.  Compare  Peck  v.  Dins- 
more,  4  Port.  (Ala.)  212. 

California. — Pereira  v.  Central  Pac.  R.  Co.,  66  Cal.  92. 

Connecticut. — Relyea  v.  New  Haven  Rolling  Mill  Co.,  42  Conn.  579. 

Illinois. — Bissel  v.  Price,  16  111.  408. 

Iowa. — Steamboat  **  Wisconsin  "  v.  Young,  3  Greene  (Iowa)  268 ; 
Chapin  v.  Chicago,  etc.,  R.  Co.,  79  Iowa  582. 

Louisiana, — Kirkman  v.  Bowman,  8  Rob.  (La.)  246. 

il/a/«^.— O'Brien  v.  Gilchrist,  34  Me.  554,  56  Am.  Dec.  676  ;  Tar- 
box  V,  Eastern  Steamboat  Co.,  50  Me.  339  ;  Witzler  v.  Collins,  70 
Me.  290,  35  Am.  Rep.  327. 

Maryland.— AtweW  v.  Miller,  11  Md.  348,  69  Am.  Dec.  206. 

Massachusetts. — Shepherd  v,  Naylor,  5  Gray  (Mass.)  591 ;  Sears  v, 
Wingate,  3  Allen  (Mass.)  103;  Blanchard  v.  Page,  8  Gray  (Mass.) 
287  ;  Richards  v.  Doe,  100  Mass.  524  ;  Hastings  v.  Pepper,  11  Pick. 
(Mass.)  43. 
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Muhigan, — Gibbons  v.  Robinson,  63  Mich.  146. 

Afinnesota, — National  Bank  of  Commerce  v,  Chicag'O,  etc.,  R.  Co., 
44  Minn.  224,  20  Am.  St.  Rep.  566. 

MissoufH. — Steamboat  Missouri  v.  Webb,  9  Mo.  194. 

New  Vork,— Meyer  v.  Peck,  28  N.  Y.  590  ;    White  v.  Van  Kirk,  25 

Barb.  (N.  Y.)  16 ;  Fitzhugh  v.  Wiuian,  9  (N.  Y.)  559. 

North  Carolina, — Williams  v,  Wilmington,  etc.,  R.  Co.,  93  N.  Car. 
42,  53  Am.  Rep.  450. 

OAti?.— Wood  V,  Perry,  Wright  (Ohio)  240. 

Pennsylvania. — Cafiero  v,  Welsh,  8  Phila.  (Pa.)  130;  Baltimore, 
etc..  Steamboat  Co.  z/.  Brown,  54  Pa.  St.  77. 

Wisconsin,— Qt\2L9>^  v.  Goldsmith,  22  Wis.  488. 

And  by  such  evidence  failure  to  receive  the  goods  may  be  shown 
by  the  carrier.  Berkley  v,  Watling,  7  Ad.  &  El.  29,  34  E.  C.  L.  22 ; 
Sutton  V.  Kettell,  1  Sprague  (U.  S.)  309  ;  Fearne  v,  Richardson,  12 
La.  Ann.  752  ;  Hunt  v.  Mississippi  Cent.  R.  Co.,  29  La.  Ann.  446; 
Baltimore,  etc.,  R.  Co.  v.  Wilkens,  44  Md.  11,  22  Am.  Rep.  26 ;  Na- 
tional Bank  of  Commerce  v.  Chicago,  etc.,  R.  Co.,  44  Minn.  224,  20 
Am.  St.  Rep.  566;  Williams  v,  Wilmington,  etc.,  R.  Co.,  93  N.  Car. 
42,  53  ^m.  Rep.  450 ;  Dean  v.  King,  22  Ohio  St.  118. 


Missouri,  K.  &  T.  Ry.  Co. 

V. 

Byrne. 

{Court  of  Appeals  of  Indian  Territory  y  fan,  12  y  i8gg.) 

Loss  of  Cattle — Defective  Pens — Ex  Contractu  or  Ex  Delicto.— The 
complaint  stated  that  the  'defendant  railroad  company  kept  and 
maintained  pens  and  yards  for  the  reception  of  cattle  to  be  shipped 
over  its  road ;  that,  owing  to  the  negligent  manner  in  which  they 
had  been  constructed  by  defendant,  a  certain  number  of  cattle  which 
had  been  placed  in  them,  under  authority  from  defendant,  by  plain- 
tiffs' assignor  escaped  ;  and  that  plaintiffs  thereby  lost  40  head 
of  cattle,  besides  being  put  to  expense.  Held^  that  the  action  was 
not  based  on  a  contract,  but  was  for  a  tort. 

Declarations  of  Agent.— One  of  the  plaintiffs  was  properly  allowed 
to  testify  as  to  declarations  of  defendant's  deceased  agent  made 
within  the  scope  of  his  authority. 

13  (N  S)  A  E  R  Cas— 2 
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Defective  Cattle  Pens— Liability  of  Railroads.* — The  allegations  of 
the  complaint  having  been  sustained  by  the  evidence,  the  trial  court 
properly  refused  to  instruct  that  defendant  could  not  be  held  to  have 
taken  possession  of  the  cattle  when  they  were  placed  in  such  pens 
and  yard,  and  that  plaintiffs  were  mere  licensees  in  placintr  their 
•cattle  in  such  pens. 

Appeal  by  defendant  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory.     Affirmed, 

The  original  complaint  was  filed  February  24,  189.3, 
by  Grayson  Bros.,  plaintiffs,  against  the  Missouri,  Kansas 
&  Texas  Railway  Company,  defendant.  Afterwards,  and 
^     -. .  ^  on  the  11th  day  of  December,  1895,  Grayson 

Case  stated.  -^  7  ^  j 

Bros,  made  an  assignment  for  the  benefit  of 
creditors  to  Patrick  J.  Byrne,  as  assignee,  who  was  substi- 
tuted as  plaintiff  by  order  of  court.  It  appears  from  the 
Tecord  that  several  complaints  had  been  filed  in  this  case, 
to  which  objection  had  been  taken,  but  that  the  case  was 
tried  upon  the  fourth  amended  complaint,  which  was  itself 
amended,  and  the  answer  of  defendant  to  the  fourth  amended 
complaint  as  amended.  The  plaintiff  below  and  appellee 
hiere  alleged,  for  a  first  cause  of  action,  that  on  the  20th  day 
of  December,  1892,  the  defendant  was  engaged  in  shipping 
cattle,  ^nd  kept  and  maintained  at  pufaula,  Ind.  T.,  **pens 
and  yards  for  the  purpose  of  receiving  cattle  intended  for 
shipment  over  the  line  of  railway  of  said  defendant,  and  on 
the  date  above  mentioned,  with  the  knowledge  and  consent 
and  direction  of  said  railway  company,  the  assignors  of  the 
plaintiff  caused  to  be  driven,  and,  with  due  care  on  their 
part,  to  be  placed  in  said  pens  or  yards,  one  hundred  and 
£fty  head  of  cattle,  for  the  purpose  of  being  shipped  over 
the  line  of  railway  of  said  defendant,  and  the  said  railway 
company  had  so  carelessly  and  negligently  constructed  and 
cared  for  the  said  pens  or  yards,  of  which  carelessness 
and  negligence  the  assignors  of  this  plaintiff  had  no  notice 
or  knowledge,  that  the  said  pens  or  yards  were  insuflScient 
and  unsafe  for  the  purpose  of  yarding  cattle,  and  during  the 

*Sefi  note  at  end  of  case. 
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night  of  said  day,  without  any  fault  on  the  part  of  the 
assignors  of  this  plaintiff,  the  said  cattle  escaped  from  said 
pens  or  yards  and  ran  at  large,  and,  without  any  fault  on 
the  part  of  the  assignors  of  this  plaintiff,'*  19  head  so  escap- 
ing were  run  over  by  defendant's  train  and  killed;  that  40 
head  were  lost,  and  the  value  thereof  was  $25  per  head; 
that  said  assignors  were  put  to  $100  expense  in  rounding  up 
the  balance,  and  that  91  head  were  damaged  by  so  running 
at  large  to  the  amount  of  $2.50  per  head.  For  a  second  cause 
of  action  plaintiff  alleged  :  **Said  cattle,  without  any  fault 
on  the  part  of  the  assignors  of  this  plaintiff  or  either  of  them, 
and  without  the  knowledge  of  the  assignors  of  this  plaintiff 
or  either  of  them,  the  said  cattle  went  at  large,  and,  without 
any  fault  on  the  part  of  the  assignors  of  this  plaintiff  or  either 
of  them,  said  cattle  went  upon  and  along  the  railway  track 
of  the  said  defendant,  at  or  near  the  said  station  of  Eufaula, 
in  said  Northern  district,  and,  while  said  cattle  were  so  at 
large  and  so  upon  and  along  said  railway  track,  the  servants 
and  employees  of  the  said  defendant,  so  carelessly  and 
negligently  managed  and  operated  a  locomotive  engine  and 
train  of  cars  running  upon  its  said  line  of  railway  that  when 
near  the  said  station  the  said  locomotive  engine  and  train 
of  cars  ran  into,  against,  and  over  a  large  number  of  said 
cattle,  and  killed  of  them  nineteen  head  thereof,  of  the  value 
of  twenty-five  dollars  ($25.00)  per  head."  That  by  reason 
of  said  carelessness  and  negligence  the  assignors  of  plaintiff 
were  damaged  in  the  sum  of  $1 ,802 .50.  The  defendant  below, 
the  appellant  here,  filed  its  answer,  specifically  denying  each 
and  every  material  allegation  of  plaintiff's  complaint.  The 
case  was  tried  before  a  jury,  who  returned  a  verdict  for 
plaintiff  upon  both  counts  of  the  complaint:  Under  first 
count,  for  injury  to  the  cattle  recovered ;  for  37  head  never 
recovered,  but  not  killed  by  train;  and  for  time  and  expense 
in  gathering  cattle, — total  $743.  And  under  second  count, 
for  19  head  killed  by  the  train,  amounting  to  $475.  Total 
amount  of  verdict,  $1,218.  Motion  for  new  trial  was  made 
by  defendant,  which  was  overruled  by  the  court,  judgment 
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was  entered  upon  the  verdict,  and  the  defendant  appealed  to 
this  court. 

Clifford  L.  Jackson ^  for  appellant. 
Denison  <Sf  Maxey,  for  appellee. 

TowNSRND,  J.  (after  stating  the  facts).  The  counsel  for 
apT>ellant  has  filed  31  specifications  of  error  in  this  case,  but 
confines  the  brief  of  his  argument  to  6  different  heads.  His 
first  proposition  is  that  appellee  endeavored  to  recover  on 
two  different  and  distinct  causes  of  action,  one  founded  upon 
contract  and  the  other  upon  tort.  It  was  well  settled  at 
common  law  that  in  many  actions  founded  upon  contract, 
and  especially  where  the  contract  was  implied  and  liability 
aro.se  from  tortious  omissions,  the  liability  had  a  twofold 
asi)ect,  and  action  could  be  maintained  ex  contractu  or  ex 
delicto]  and,  since  the  abolition  of  forms  of  action,  the  rule 
is  as  firmly  established  in  the  reformed  as  it  was  in  the 
common-law  pleading.  Mr.  Pomeroy  in  his  work  on  Rem- 
edies and  Remedial  Rights  (section  568)  states  the  rule  as 
follows  :  **From  certain  acts  or  omissions  of  a  party  creat- 
ing a  liability  to  make  compensation  in  damages,  the  law 
implies  a  promise  to  pay  such  compensation.  Whenever 
this  is  so,  and  the  acts  or  omissions  are  at  the  same  time 
tortious,  the  twofold  aspect  of  the  single  liability  at  once 
follows,  and  the  injured  party  may  treat  it  as  arising 
from  the  tort,  and  enforce  it  by  an  action  setting  forth 
the  tortious  acts  or  defaults,  or  may  treat  it  as  arising 
from  an  implied  contract,  and  enforce  it  by  an  action 
setting  forth  the  facts  from  which  the  promise  is  in- 
ferred by  the  law.**  And  in  section  570:  "It  is  a  familiar 
rule  that  the  action  against  a  common  carrier  for  a  loss  or 
injury  of  goods  may  either  be  in  tort  for  the  violation  of  his 
general  duty,  or  on  the  contract  which  he  expressly  or 
impliedly  enters  into.*'  In  Railroad  Co.  v.  Laird,  164  U.  S. 
vVJ8,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  365.  Justice  White 
quotes  with  approval  the  following  as  illustrating  the  rule  : 
**The  doctrine  is  very  clearly  expressed  in  Kelly  v.  Railway 
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Co.  [1895]  1  Q.  B.  944,  where  the  court  of  appeals  hold  that 
an  action  brought  by  a  railway  passenger  against  a  company 
for  personal  injuries  caused  by  the  negligence  of  the  servants 
of  the  company  while  he  was  traveling  on  their  line  was  an 
action  founded  upon  tort.  In  reading  the  judgment  of  the 
court,  A.  L.  Smith,  L.  J.,  said  (page947) :  *The  distinction 
is  this  :  If  the  cause  of  complaint  be  for  an  act  of  omission  or 
nonfeasance  which,  without  proof  of  a  contract  to  do  what 
has  been  left  undone,  would  not  give  rise  to  any  cause  of  ac- 
tion (because  no  duty  apart  from  contract  to  do  what  is  com- 
plained of  exists),  then  the  action  is  founded  upon  contract 
and  not  upon  tort;  if  on  the  other  hand,  the  relation  of  the 
plaintiffs  and  the  defendants  be  such  that  a  duty  arises  from 
that  relationship,  irrespective  of  contract,  to  take  due  care, 
and  the  defendants  are  negligent,  then  the  action  is  one  of 
tort.'  '*  Railway  Co.  v.  Laird, 164  U.  S.  398,  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  365.  We  do  not  think,  from  a  careful  inspection  of 
the  complaints  filed  in  the  case  at  bar,  that  any  ^oBgofcattie- 
contract  was  relied  upon  as  the  foundation  of  iSfoonS^S??^ 
the  action,  and  a  recital  is  made  merely  show- 
ing the  relation  of  the  parties.  The  second  proposition,  of  ap- 
pellant is  that  the  court  below  erred  in  permitting 
one  of  the  plaintiffs  to  testify  to  the  declarations  a^™**^'"  °^ 
of  Bickley, deceased.  Bickley  was  the  agent  of 
the  defendant  at  Eufaula,  Ind.  T.  No  authority  is  cited  by 
appellant;  and  Bickley  not  being  the  defendant,  but  simply 
the  agent  of  defendant,  declarations  of  his  within  the  scope 
of  his  authority  were  properly  admitted,  and  were  binding 
upon  the  defendant. 

The  third  proposition  of  api)ellant  is  as  follows:  '*The 
lower  court  should  have  instructed  the  jury,  as  requested  in 
the  several  different  requests  offered  by  the  ap  - 
pellant,  that  the  appellant  did  not  receive  the  pSS^Lilbm^^of 
cattle  in  question  for  shipment  and  could  not 
be  held  to  have  taken  possession  of  them,  but  that  Grayson 
Bros,  were  in  possession  and  in  charge  of  the  cattle  when 
they  escaped  from  the  pens,  and  were  mere  licensees  in  plac- 
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ing  their  cattle  in  the  pens.''  If  the  contention  insisted  upon 
by  appellant  in  his  third  proposition  is  correct,  then  certainly 
no  recovery  could  be  had  upon  the  first  count  of  plaintiff's 
complaint,  at  least.  But  is  this  correct?  There  is  no  dis- 
pute that  the  pens  were  the  property  of  the  defendant ;  that 
they  were  constructed  by  the  defendant,  and  used  by  shippers 
to  load  cattle  on  defendant's  cars,  at  the  request  and  by  the 
direction  of  defendant.  The  proof  is  undisputed  that  plain- 
tiff's cattle  were  placed  in  the  pens  by  the  direction  of  the 
defendant,  and  were  there  for  the  purpose  of  being  shipped 
to  St.  Louis.  Unless  plaintiff  had  placed  his  cattle  in  those 
I)ens,  there  was  no  other  means  furnished  to  put  the  cattle  on 
the  cars  or  to  ship  them  over  defendant's  railroad.  Now, 
can  it  be  said  that  plaintiff  has  no  remedy  whatever  for  the 
loss  of  40  head  of  cattle,  and  other  injuries  directly  attribu- 
table to  their  escape, if  such  pens  were  improi)erly  constructed, 
or,  by  reason  of  having  been  too  long  in  use,  were  insecure? 
We  hardly  think  the  authorities  cited  by  appellant,  in  regard 
to  delivery  to  a  railroad  of  inanimate  property,  and  the  con- 
ditions surrounding  that  character  of  property,  are  applicable, 
and  it  is  a  matter  of  regret  that  the  case  from  the  Texas  court 
of  appeals  is  not  more  fully  reported:  **On  February  10, 
1885,  the  appellee,  plaintiff  below,  commenced  his  action 
against  api)ellant  in  the  county  court  of  Montague  county, 
alleging  in  his  petition  that  on  the  31st  day  of  December,  1883, 
plaintiff  contracted  with  defendant  for  the  shipment  and  safe 
transportation  and  delivery  of  90  head  of  beef  steers,  from 
the  town  of  Bowie,  Texas,  to  the  National  stock  yards,  in  St. 
Louis,  Missouri ;  that  in  pursuance  of  said  contract  he  deliv- 
ered the  90  head  of  cattle  to  defendant ;  that  said  steers  were 
placed  within  the  stock  i)ens  of  defendant  at  Bowie,  Texas, 
on  said  day;  that  the  defendant,  on  the  day  aforesaid, 
accepted  said  steers  for  shipment,  but  at  said  time  failed  to 
deliver  to  plaintiff  a  bill  of  lading  therefor,  but  promised  and 
agreed  with  plaintiff  to  execute  and  deliver  to  him  a  bill  of 
lading  on  the  day  following ;  that  after  said  steers  were 
delivered  to  and  accepted  by  defendant,  and  on  the  same  day, 
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vtz,  the  31st  day  of  December,  1883,  at  9  o'clock  p.  m.,  the 
defendant,   through   the  carelessness  and  negligence  of  its 
agents  and  employees  at  Bowie,  Texas,  permitted  21  head  of 
said  beef  steers  to  escape  from  said  stock  pens  aforesaid,  and 
run  entirely   off,  and  out  of  the  reach  of  plaintiff;  that  de- 
fendant had  failed,  refused,  and  neglected  to  keep  their  said 
stock  pens  in  repair,  and  that  by  reason  of  its  refusal  to  keep 
the  same  in   repair,  and  its  failure   and  refusal  to  properly 
guard  and  protect  the  same,  the  said  cattle  were  permitted  to 
escape  therefrom.     He  then  alleges  that  two  head,  which  he 
could  not  find,  were  worth  $64;    that  the  cost  of  collecting 
the  19  head  recovered   was  $5  per  head,  $95;    that  the  19 
head  depreciated  in  value  $7  per  head,  $133, — making  $292  in 
all.       He  recovered   a    judgment    for  $200.50   and   costs. 
The  evidence  fails  to  show  that  the  cattle  were  delivered  to 
and  received  by  appellant.     They  were  placed  in  appellant's 
stock  pen  by  permission  of  its  agent,  but,  at  the  time  they  es- 
caped from  the  pen,  had  not  been  received  for  shipment,  and 
appellant  had  in  no  way  become  responsible  therefor.  There  is 
no  evidence  whatever  that  the  cattle  escaped  because  of  any 
negligence  on  the  part  of  appellant,  its  agents,  or  employees, 
even  had  said  cattle  been  received  for  shipment.  At  the  time  of 
the  escape  of  the  cattle  they  were  in  the  possession  and  charge 
of   appellee,and  must  have  escaped, so  far  as  the  evidence 
shows, because  of  his  own  negligence."  Railway  Co.z/.  Riley,! 
S.  W.  446.     The  evidence  in  this  case  is  not  reported,  and,  of 
course,what  the  proof  was  we  do  not  know.    If  it  is  meant  to 
say  that  there  is  no  liability  on  the  part  of  the  railwaycompany 
under  the  allegations  stated  in  the  petition,  we  cannot  agree 
that  such  is  the  law.     The   question   is,  in  our  opinion,  one 
of  negligence,  and  the  court  below  in  the  case  at  bar  submit- 
ted the  question  fully  and   fairly   to  the  jury,  as  will  appear 
from  the  following  quotations  from  the  charge  of  the  court : 
**(l)  The  court  instructs  you,  as   to   the  claim  set  up  by  the 
plaintiff   in  the  first  count   or  paragraph  of  the  complaint^ 
that  if  you  find  from  the  evidence  that  the  Grayson  Brothers, 
being  desirous  of  shipping  cattle  over  the  road  of  the  defend- 
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ant  railway  company,  applied  to  the  agent  of  said  company 
and  were  directed  by  him  to  bring  their  cattle  to  the  station, 
and  to  put  such  cattle  in  the  stock  pens  or  yards  of  said 
defendant  until  cars  should  be  ready  to  load  such  cattle,  and, 
in  the  pursuance  of  the  said  direction  of  said  agent,  the 
Graysons  did  place  such  cattle  in  such  pens  or  yards,  using 
due  care  themselves,  and  you  find  from  the  evidence  that  the 
said  pens  or  yards  had  been  defectively  constructed,  or  had 
not  been  maintained  in  a  condition  to  make  them  reasonably 
safe  for  the  purpose  of  yarding  cattle  until  they  could  be 
loaded,  and  you  find  that  the  cattle  of  Graysons  so  yarded 
escaped  from  such  stock  yards  or  pens  by  reason  of  such 
defective  construction  or  failure  to  maintain  the  pens  or 
yards  in  a  reasonably  safe  condition,  then  you  would  be 
warranted  in  finding  their  escape  was  due  to  the  negligence 
of  the  defendant  company,  and  your  next  inquiry  will  be  as 
to  whether  any  injury  resulted  to  said  cattle  as  the  direct, 
natural,  and  proximate  result  of  such  negligence,  and,  if  so, 
what  the  injury  so  resulting  was.  (2)  You  are  instructed 
that,  although  you  may  be  satisfied  from  the  evidence  that 
the  escape  from  the  pen  was  due  to  the  negligence  of  the  de- 
fendant company,  as  explained  to  you  in  the  above  instruc- 
tions, and  that  injury  to  the  cattle  resulted,  yet  you  would 
not  be  justified  in  finding  a  verdict  for  the  plaintiff  unless 
you  find  that  such  injury  to  the  cattle  was  the  direct,  natural, 
and  proximate  effect  of  the  negligence  that  caused  the  injury, 
and,  upon  the  question  of  what,  if  any,  injury  was  such 
direct,  natural,  and  proximate  effect  of  the  negligence  of  the 
defendant  company,  you  are  the  judges,  under  the  rules  given 
you  by  the  court  as  to  what  injuries  fall  within  the  line  of 
direct,  natural,  or  proximate  effect.  The  direct,  natural,  or 
proximate  effect  of  a  given  cause  is  that  effect  which  per- 
sons of  ordinary  judgment  might  reasonably  conclude  would 
follow  such  a  cause  as  a  result  thereof,  and,  under  the  first 
paragraph  of  this  complaint,  if  the  jury  find  negligence  on 
the  part  of  the  defendant  company,  as  hereinbefore  directed, 
and  find  injury  resulted,  they  are  authorized  to  return  a  ver- 
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•diet  for  all  such  damages  as  from  the  evidence  was  the  direct, 
natural,  and  proximate  result  of  the  escape  of  the  cattle  from 
the  pens  or  yards  by  -reason  of  the  negligence  in  the  con  - 
struction  or  maintenance  of  such  pens  or  yards.  But  if  yuu 
should  find  from  the  evidence  that  any  of  plaintiff's  assignors' 
cattle  were  injured  or  killed  after  they  escaped  from  the  stock 
yards  of  the  defendant  at  Eufaula,  by  being  struck  and  run 
over  by  a  train  of  cars  on  defendant's  railroad,  and  if  you 
should  ,  find  that  such  injury  by  the  train  of  cars  was  the 
direct,  natural,  and  proximate  result  of  being  so  struck  and 
run  over  by  such  train  of  cars,  then  you  would  not  be 
authorized  to  find  for  the  plaintiff,  under  the  first  count  or 
paragraph  in  the  complaint,  any  damages  which  were  caused 
solely  by  such  injury.  (3)  If  the  jury  should  find  that 
there  was  negligence  on  the  part  of  the  defendant  company 
in  the  construction  or  maintenance  of  the  pens  or  yards,  and 
that  injury  resulted,  such  injury  as,  under  the  rules  of  the 
the  law  given  you  by  the  court,  the  plaintiff  can  recover  for, 
and  you  believe  that  under  those  rules  all  the  injury  the  plain  - 
tiff  sues  for  was  the  direct,  natural,  and  proximate  cause  of 
such  negligence  in  regard  to  the  pens  or  yards,  and  that  the 
injury  to  a  portion  of  plaintiff's  assignors'  cattle  by  being 
struck  and  run  over  by  a  train  of  cars  on  defendant's  railroad 
was  not  the  direct,  natural,  and  proximate  cause  of  any  of 
the  injury  which  the  plaintiff  sues  for,  then  your  verdict 
would  be  for  all  of  such  injury,  and  your  finding  be  for  such 
sum  as  you,  from  the  evidence,  believe  the  damage  amounted 
to,  and  your  verdict  on  the  first  count  or  paragraph  would 
be  for  the  plaintiff,  and  on  the  second  count  or  paragraph  for 
the  defendant."  **(6)  If  you  believe  from  the  evidence  that 
the  defendant  company  had  pens  or  yards  at  the  station  of 
Eufaula  for  the  purpose  of  receiving  into  them  cattle  intended 
for  shipment  over  its  road,  and,  with  the  knowledge,  consent, 
and  direction  of  defendant's  agent,  the  Graysons  placed  cat- 
tle in  said  pens  or  yards  to  be  loaded  and  shipped  over  de- 
fendant's road,  it  was  the  duty  of  the  defendant  company  to 
have  and  keep  such  pens  or  yards  in  safe  condition  for  such 
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purposes,  and  said  company  were  required  to  use  ordinary 
care  to  see  that  said  pens  or  yards  were  and  were  kept  in  safe 
condition  for  use  for  the  purposed  intended.*'  **(8)  The 
court  instructs  the  jury  that  the  obligation  of  the  defendant 
at  the  time  in  question,  in  the  matter  of  the  kind  of  stock 
pens  it  furnished  to  those  who  propose^  to  ship  cattle  over 
its  line  of  railway,  was  to  use  the  care  that  an  ordinarily 
reasonable  minded  man  would  have  used  in  the  providing  of 
pens  in  which  to  confine  his  own  cattle  for  a  similar  purpose." 
The  foregoing  charges  especially  applied  to  the  damages 
unded  the  first  count  of  the  complaint,and  the  following  quota  - 
tions  applied  more  especially  to  the  damages  under  the  second 
count  of  the  complaint:  **(4)  The  court  instructs  you,  as 
to  the  claim  set  up  in  the  second  count  of  the  complaint,  that 
it  is  the  duty  of  the  employees  of  the  railway  company,  in 
operating  its  trains  upon  its  line  of  railway,  to  exercise  ordi- 
nary care  and  watchfulness,  and  if  the  jury  believe  that  the 
cattle  of  the  Graysons,  without  fault  on  their  part,  got  upon 
the  track  of  the  railway  company,  and  the  employees  engaged 
in  running  a  train  of  cars  of  the  company  over  its  track 
did  see  such  cattle  in  time  to  have  avoided  running  upon  them 
and  injuring  them,  or  by  the  exercise  of  ordinary  care  could 
have  discovered  them  in  time  to  avoid  the  injury  to  them,  and 
did  run  into  them  and  injure  them,  then  you  will  be  author- 
ized to  find  the  negligence  alleged  in  the  second  paragraph, 
and  authorized  to  find  for  the  plaintiff  such  damages  as  you 
find  from  the  evidence  followed  from  the  injuries  which  were 
the  direct,  natural,  or  proximate  effect  of  the  negligent  run- 
ning of  the  train.  (5)  If  the  jury  should  find,  under  the  in- 
structions given  them,  that  there  was  negligence  in  regard  to 
the  pens  or  yards,  and  injury  resulted  for  which  the  plaintiff 
is  entitled  to  recover,  and  the  jury  do  not  believe  all  the  in- 
jury alleged  in  the  first  paragraph  was  the  direct,  natural,  or 
proximate  effect  of  such  negligence,  they  would  only  be 
authorized  to  assess  such  damages  upon  that  paragraph  as 
they  find  for  such  injuries  as  were  the  direct,  natural,  or 
proximate  effect  of  such  negligence,  and  if  they  find,  under 
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the  instructions  given,  that  all  the  injuries  complained  of 
were  attributable  to  that  cause,  and  they. do  find  that  there 
was  negligence  on  the  part  of  the  company  in  regard  to  op- 
erating its  train,  and  injury  resulted\for  which,  under  the 
rules  given  you,  the  plaintiff  is  entitled  to  recover  damages, 
you  will  assess  such  damages  upon  the  second  paragraph  as 
the  evidence  satisfies  you  flowed  from  the  direct,  natural, 
proximate  injuries  from  the  negligence  in  operating  such 
train.'*  **(7)  The  court  instructs  the  jury  that,  under  all 
the  evidence,  the  defendant  did  not  occupy  the  relation  of  a 
common  carrier  with  reference  to  any  of  the  stock  of  Graj'son 
Brothers  which  it  is  alleged  were  placed  in  the  pens  at  the 
station  of  Eufaula  at  the  time  in  question.'*  **(9)  The 
court  instructs  the  jury  that  the  only  obligation  that  was 
upon  the  defendant  or  any  of  its  employees  to  discover  the 
cattle  of  the  plaintiff's  assignors  upon  the  track  of  defendant 
was  to  use  reasonable  care  to  discover  said  cattle,  and  a 
reasonably  degree  of  care  to  prevent  injury  to  them  after  they 
were  discovered.**  '*(12)  The  court  instructs  the  jury  that, 
even  though  they  believe  from  the  evidence  in  this  case  that 
the  animals  mentioned  in  plaintiff's  complaint  were  killed  or 
injured  by  the  engine  of  defendant,  and  through  the  negli- 
gence of  defendant's  servants  and  employees,  yet  if  you 
further  believe  from  the  evidence  in  this  case  that  the  Gray- 
son Brothers  contributed  to  the  killing  of  such  animals  by 
their  negligence  in  any  manner,  then  you  will  find  for  the 
defendant.**  **(15)  The  court  instructs  the  jury  that  the 
plaintiff  cannot  recover  under  the  second  paragraph  of  the 
complaint  in  this  case  for  any  damages  other  than  the  killing 
of  the  nineteen  head  of  cattle  claimed  to  have  been  killed  by 
the  locomotive  engine,  if  they  are  entitled  to  recover  at  all.'* 
In  the  foregoing  charges  of  the  court  we  think  the  law  was 
correctly  stated  to  the  jury,  and  the  jury  by  their  verdict 
found  for  the  appellee,  On  a  motion  for  new  trial,  the  court 
below,  that  tried  the  case,  saw  the  witnesses,  and  was  familiar 
with  their  appearance  and  conduct  before  the  jury,  refused 
to  disturb  the  verdict.     The  view  we  take  of  the  law  of  the 
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case,  as  heretofore  stated,  disposes  of  the  fourth,  fifth,  and 
sixth  propositions^argued  by  appellant  in  his  brief,  and  it  is 
unnecessary  to  refer  to  them  further.  We  shall  not  disturb 
the  verdict  of  the  jury  or  the  judgment  of  the  court.  There- 
fore the  judgment  below  is  affirmed. 
Clayton,  J.,  concurs. 

NOTE. 

Whether  Placing  Cattle  in  Pen  is  Delivery  to  Carrier. — The  lia- 
bility of  a  railroad  company  as  a  common  carrier  of  live  stock  at- 
taches when  the  stock  are  received  in  its  pens  for  transportation, 
the  shipper  reserving-  no  right  of  control.  It  becomes  bound  to  carry 
them  promptly,  and  is  liable  for  a  loss  or  injury  to  them.  Gulf,  etc., 
R.  Co.  V.  Trawick,  80  Tex.  270;  Mason  v.  Missouri  Pac.  R.  Co.,  25 
Mo.  App.  473  (transportation  need  not  have  commenced)  ;  Pruitt  v. 
Hannibal,  etc.,  R.  Co.,  62  Mo.  527  ;  Louisville,  etc.,  R.  Co.  v,  Godman, 
104  Ind.  490.  Compare  Fort  Worth,  etc.,  R.  Co.  v,  Riley,  (Tex.  App. 
1886)  1  S.  W.  Rep.  446,  27  Am.  &  Eng.  R.  Cas.  49  (mere  permission 
to  shipper  to  use  stock-pens) . 

In  the  last  case  cited,  which  was  an  action  against  the  defendant 
company  to  recover  for  the  loss  of  cattle  by  their  escaping  from  the 
company's  cattle  pens  where  they  had  been  placed  by  the  plaintiff 
to  await  shipment,  it  appears  that  the  cattle  had  been  placed  in  the 
company's  pens  by  the  plaintiff  under  a  mere  permission  from  the 
station  agent.  At  the  time  of  their  escape  they  had  not  been  re- 
ceived for  shipment,  no  contract  for  their  transportation  had  been 
made,  nor  had  any  bill  of  lading  been  issued.  It  was  held  that  they 
were  to  be  considered  as  being  in  the  possession  and  under  the  con- 
trol of  the  plaintiff,  and  that  the  company  was  not  liable  for  their 
loss,  no  negligence  on  its  part  being  shown. 


Stewart  et  al. 

V. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

(Appellate  Court  of  Indiana,  Nov.  30,  1898,) 

Shipping  Contracts  —  Evidence  —  Parole  Evidence  to  Vary.* — A 
contract,  whether  signed  by  the  shipper,  or  a  bill  of  lading  assented 
to  by   him,  expressing   the  terms  and  conditions  upon  which   the 

♦See  note  at  end  of  case. 
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property  is  to  be  transported,  is  to  be  regarded  as  merging  all  prior 
and  contemporaneous  agreements  of  the  parties  ;  and,  in  the  absence 
of  fraud,  concealment,  or  mistake,  its  terms  or  legal  import,  when 
free  from  ambiguity,  cannot  be  explained  or  added  to  by  parole 
testimony. 

Carriers  of  Live6tock — Validity  of  Contract  Limiting  Liability. — 
Where  a  shipper  signs  a  shipping  contract  limiting  the  common  law 
liability  of  the  carrier,  in  consideration  of  a  reduced  rate,  the  fact 
that  shippers  are  sometimes  charged  the  same  rate  by  the  carrier, 
where  they  have  entered  into  no  agreements  limiting  the  carrier's 
common  law  liability,  does  not  effect  the  validity  of  the  contract. 

Contracts — Actions. — Where  the  action  is  upon  a  parole  contract, 
and  the  contract  appears  on  trial  to  be  a  written  one,  there  can  be 
no  recovery. 

Appeal  by  plaintiffs  from  Delaware  county  circuit  court. 

Wag^ner,  Bingham  &  Lo7ig^  for  appellants. 
Ryan  &  Tompso7i^  for  appellee. 

Black,  C.  J.  In  an  action  brought  by  the  appellants 
against  the  appellee,  the  court  below  rendered  judgment  for 
the  latter  upon  a  special  verdict.  The  question  as  to  which 
party  was  entitled  to  judgment  upon  the  verdict 
is  alone  presented  for  determination.  The 
verdict  showed  that  the  appellants  were  partners  in  the  bus- 
iness of  buying  and  shipping  live  stock,  and  had  been  so 
engaged  for  four  years,  at  Daleville,  Ind.,  between  which 
place  and  Cleveland,  Ohio,  and  East  Buffalo,  N.  Y.,  the 
appellee  was  a  common  carrier;  that  on  the  19th  of  Septem- 
ber, 1895,  the  appellants  delivered  to  the  appellee,  at  Dale- 
ville, a  car  load  of  live  stock,  including  66  hogs,  to  be 
transported  to  East  Buffalo,  consigned  to  certain  commission 
merchants  there,  who  were  to  act  for  the  appellants  in  selling 
the  stock.  The  verdict  showed  loss  suffered  by  the  appellants 
upon  the  hogs.  The  only  question  for  our  consideration 
being  as  to  whether  or  not  the  shipment  should  be  regarded 
as  having  been  made  under  a  certain  written  shipper's  con- 
tract signed  by  both  parties,  by  which  the  appellee's  com- 
mon-law liability  as  a  common  carrier  was  limited,  we  need 
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not  recite  more  than  those  parts  of  the  verdict  which  relate 
to  that  subject.  On  the  evening  of  Wednesday,  September 
18, 189$,  the  appellants  asked  the  appellee's  agent  at  Dale- 
ville  if  they  could  get  a  car  to  ship  a  load  of  stock  to  East 
Buffalo  for  Saturday's  market.  The  agent  answered:  '*I 
will  try.  I  think  I  can."  Nothing  was  said  about  the  price 
or  rate  of  freight  to  be  paid  for  carrying  the  stock.  The 
agent  caused  a  car  to  be  placed  on  the  side  track  by  the  chute 
of  the  stock  pens  at  Daleville,  and  then  notified  the  appel- 
lants about  half  past  2  o'clock  in  the  afternoon  of  September 
19,  1895,  that,  if  they  could  load  the  stock  at  once,  he  could 
start  them  on  a  through  freight  train  then  just  leaving  An- 
derson, when  the  train  should  pass  Daleville;  and  the  ap- 
X>ellants  immediately  loaded  said  stock,  or  caused  it  to  be 
loaded,  in  said  car,  the  agent  knowing  that  they  were  doing 
so.  The  train  arrived  at  Daleville  about  3  o'clock  on  said 
September  19th,  and  the  agent  caused  the  car  containing  said 
stock  of  the  appellants  to  be  placed  in  said  train,  and  the 
stock  started  in  said  train,  en  route  for  East  Buffalo,  at  about 
a  quarter  past  3  o'clock  in  the  afternoon  of  the  same  day. 
About  15  or  20  minutes  after  the  train  had  started,  Hoppis 
(one  of  the  two  appellants),  in  connection  with  the  shipment 
in  controversy,  signed  their  firm  name  to  the  shipper's  con- 
tract  in  question.  Besides  the  signatures  at  the  foot  of  the 
contract,  the  appellants'  firm  name  was  also  subscribed  upon 
the  back  thereof,  under  a  heading  setting  forth  the  name  of 
the  appellee,  and  the  words  ** Live -Stock  Contract."  Both  of 
the  appellants  could  read  and  write,  and  they  had  an  op- 
portunity to  read  the  contract,  before  signing  it,  but  neither 
of  them  read  it  or  knew  its  contents.  The  agent  did  nothing 
to  prevent  Hoppis  from  seeing  and  reading  the  contract, 
which,  after  signing,  he  voluntarily  left  with  the  agent,  who 
never  refused  to  give  a  copy  thereof  to  the  appellants ;  and, 
three  or  four  days  after  Hoppis  signed  the  contract,  he  pro- 
cured a  copy  thereof  from  said  agent  at  Daleville,  It  was  found 
that  the  through  freight  rate  charged  the  appellants  by  the 
appellee  for  shipping  said  stock  was  16  cents  per  100  pounds 
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(which  rate  was  stipulated  in  the  contract,  and  stated  therein 
to  be  a  reduced  rate),  and  that  at  the  time  of  this  shipment 
the  rate  of  freight  on  live  stock  from  Daleville  to  East  Buffalo 
was  16  cents  when  the  shipper  signed  a  shipper's  contract. 
It  was  also  found  by  the  jury  that  when  the  shipper  did  not 
sign  a  shipper's  contract  the  rate  was  20  per  cent,  higher, 
**butwas  not  practiced."  The  appellants  had  been  ship- 
ping stock  at  the  average  rate  of  about  one  car  load  a  week 
from  Daleville  to  East  Buffalo,  through  the  summer,  and  im  - 
mediately  prior  to  this  shipment,  and  16  cents  per  100  pounds 
was  the  rate  charged  on  all  their  prior  shipments.  When  they 
made  their  prior  shipments,  they  signed,  at  the  time  of  ship- 
ping, what  is  called  the  **shipper's  contract,"  not  **only  part 
of  the  time,"  but  **most  of  the  time."  It  was  found  that 
the  appellants  did  not  know  that  the  appellee  required  per- 
sons shipping  live  stock  at  the  rate  of  16  cents  per  100 
pounds  from  Daleville  to  East  Buffalo  to  sign  a  written  '^con- 
tract or  bill  of  lading"  limiting  the  liability  of  the  appellee 
as  a  common  carrier.  Being  asked  if  the  appellee  had  any 
form  of  contract  or  bill  of  lading  for  the  shipment  of  live 
stock  from  Daleville  to  East  Buffalo,  other  than  the  one  pre- 
sented to  the  appellants  and  signed  by  them,  the  jury  an- 
swered: **As  to  contract,  no;  but  bill  of  lading,  yes." 
It  was  also  found  that  the  appellee  did  not  require  all  ship- 
pers of  live  stock  from  Daleville  to  East  Buffalo  to  sign  the 
same  kind  of  contract  or  bill  of  lading  as  that  signed  in  this 
instance. 

The  jury,  by  answers  to  a  number  of  interrogatories,  indi- 
cated that  they  regarded  the  shipment  as  not  having  been 
made  under  a  shipper's  contract,  unless  it  was  signed  by  the 
shipper  before  the  car  left  the  station,  and  that  they  consid- 
ered and  concluded  (and  some  ot  their  answers  were  to  the 
effect)  that  in  the  present  instance  the  contract  under  which 
the  stock  was  shipped  was  an  **implied  agreement,"  arising 
out  of  what  had  taken  place  prior  to  the  departure  of  the 
train  from  the  station,  and  not  under  the  written  shipper's 
contract  signed  immediately  after  the  train  had  started.     The 


32  CARRIERS  OF  FREIGHT  Vol  XIII 

(NS) 

Stewart  v,  Cleveland,  etc.,  Ry.  Co 

writing  in  question  was  not  a  bill  of  lading  or  receipt,  or 
mere  memorandum,  but  was  a  contract  signed  by  both  par- 
ties.    The  case  does  not  seem  to  call  for  a  determination  of 
the  question  as  to  the  proper  effect  to  be  given  to  evidence  of 
the  mere  acceptance  by  the  shipper  of  a  bill  of  lading  alone, 
or  receipt  signed  by  the  carrier,  either  at  the  delivery  of  the 
goods,  or  after  the  shipment  thereof ;  the  shipper  being  igno- 
rant of  the  contents  of  the  writing.     There  is  no  room  here 
for  denying  the  shipper's  assent  to  the  terms  of  the  written 
contract.     The  rule  that  a  person  who  signs  a  contract  with  - 
out  reading  it  or  having  it  read  to  him  cannot  avoid  it,  in  the 
absence  of    fraud,    misrepresentation,    or  mistake,    on  the 
ground  of  ignorance  of  its  contents,  applies  to  such  shippers* 
contracts  as  the  one  here  in  question.     Railway  Co.  v.  Har- 
well, 91  Ala.  340,8   South.  649.     In  Black  z;.  Railroad  Co. > 
111  111.  351,  it  is  said:   **When  a  party  of  mature  years  and 
sound  mind,  being  able  to  read  and  write,  without  any  impo- 
sition or  artifice   to    throw  him    off  his  guard,   deliberately 
signs  a  written  agreement  without  informing  himself  as  to 
the  nature  of  its  contents,    he  will    nevertheless  be   bound; 
for  in  such  case  the  law  will  not  permit  him  to  allege,  as 
matter  of   defense,  his   ignorance  of  what  it  was  his  duty 
to  know,   particularly  where  the  means  of  information  are 
within  his  immediate  reach,  and  he  neglects  to   avail  him- 
self of  them.'*     In  Kellerman  v.  Railroad  Co.   (Mo.  Sup.   ) 
34  S.  W.  41,  it  was  said  that  where  a  shipper,  in  the  absence 
of  fraud  or  deceit,   signs  a  contract  of  shipment,   he  is  con- 
clusively presumed  to  know  its  contents,  terms,   and  condi- 
tions, and  to  have  assented  thereto.    See,  also,  5  Am.  &  Eng. 
Enc.   Law  (2d  Ed.)  300,  301.     In  Bostwick  z;.  Railroad  Co., 
45  N.  Y.  712,   it  was  said:  **If  the  plaintiff  had  expressly 
assented  to  the  terms  of  the  bill  of  lading  subsequently  deliv- 
ered to  him,   such  assent  would  operate  as  a  change,  of  the 
terms  of  the  contract  originally  made,  and  under  which  he 
had  parted  with  his  property.     But  after  the  verbal  agree- 
ment had  been  consummated,  and  rights  had  accrued  under 
it,  the  mere  receipt  of  the  bill  of  lading,   inadvertently  omit- 
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ting  to  examine  the  printed  conditions,  was  not  sufficient  to 
conclude  the  plaintiff  from  showing  what  the  actual  agree- 
ment was,  under  which  the  goods  had  been  shipped."  In 
Coles  2*.  Railroad  Co.,  41  111.  App.  607,  it  was  said  that, 
where  the  limitation  of  the  liability  of  a  railroad  company  as 
a  common  carrier  is  made  by  a  condition  in  a  bill  of  lading 
made  as  a  receipt  by  the  carrier,  notice  of  the  condition  and  as  - 
sent  to  it  by  the  shipper  is  a  question  of  fact  to  be  determined 
from  the  evidence ;  but,  where  the  limitation  is  contained  in  a 
contract  sig^ned  by  the  shipper,  the  contract  is  to  be  construed 
by  the  court ;  its  terms  are  binding  so  far  as  the  carrier  may 
contract  in  limitation  of  his  duties ;  and  a  shipper  signing 
such  contract  cannot  relieve  himself  from  its  terms  by  reasoa 
of  ignorance  of  the  same,  unless  there  be  fraud  and  misrep- 
resentation in  the  execution  thereof.  The  live  stock  la 
question  was  the  property  of  the  appellants  when  they  signed 
the  contract.  The  consignee  was  their  agent  to  dispose  of 
the  property  for  them  at  East  Buffalo.  The  appellants  had 
power  to  bind  themselves  by  their  contract  relating  to  the 
property.  Their  suit  proceeds  upon  the  theory  and  the  ex  - 
press  averment  of  the  complaint,  that  they  were  the  owners 
of  the  hogs.  There  does  not  appear  to  have  been  any  mis- 
take of  fact,  or  any  fraudulent  practice,  or  any  imposition  of 
any  kind  upon  the  appellants.  No  advantage  appears  to 
have  been  sought  or  obtained  by  and  through  the  time  and 
manner  of  executing  the  contract.  The  appellants  must  be- 
treated  as  chargeable  with  knowledge  of  the  contract  which 
they  voluntarily  signed,  and  must  be  regarded  as  assenting 
to  its  terms. 

A  contractjwhether  signed  by  the  shipper,  or  a  bill  of  lading 
assented  to  by  him,  expressing  the  terms  and  conditions  upon 
which  the  property  is  to  be  transported,  is  to  be  regarded  as 
merging. all  prior  and  contemporaneous  agree- 
ments of  the  parties;  and,    in   the   absence  of SfSSJ^lSdiice. 
fraud,  concealment,   or   mistake,    its  terms  or 
legal  import,  when  free  from  any  ambiguity,  cannot  be  ex- 
13  (N  6)  A  &  E  R  Cas— 3 
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plained  or  added  to  by  parol.  Railroad  Co.  v.  Wilson,  119 
Ind.  352,  21  N.  E.  341;  Pennsylvania  Co.  v,  Clark,  2  Ind. 
App.  146,  27  N.  E.  586.  It  is  true,  the  rule  that  all  prior 
and  contemporaneous  oral  negotiations  are  merged  in  a  writ- 
ten contract  is  not  applicable  where  the  oral  negotiations  in 
•question  are  other  than  such  as  relate  to  the  contract  which 
is  reduced  to  writing,  and  lead  up  to  it.  But  a  complete  and 
operative  oral  contract  may  be  superseded  for  the  future  by 
a  Substituted  written  contract,  or  a  written  contract  may  be 
changed  or  abrogated  by  an  oral  agreement.  Railroad  Co. 
V.  Levy,  127  Ind.  168,  26  N.  E.  773;  Railroad  Co.  v.  Cray- 
craft,  12  Ind.  App.  203,  39  N.  E.  523,  and  cases  cited.  The 
cancellation  of  a  prior  oral  contract  is  sufficient  consideration 
ior  a  substituted  written  one.  Leonard  v.  Railroad  Co.,  54 
Mo.  App.  293.  But  in  the  case  before  us  the  contract  seems 
to  us  to  have  been  signed  by  the  appellants  in  due  course  of 
business;  the  signature  being  the  concluding  act  on  their 
part,  towards  which  all  that  had  gone  before  led  up.  The 
property  to  be  shipped  was  not  of  such  character  that  it 
could  be  delivered  by  the  shipper  in  the  carrier's  depot,  to  be 
loaded  by  the  carrier.  It  was  in  stock  pens,  and  was  loaded 
"by  the  shippers  in  a  car,  which  was  attached  to  a  train  in 
•anticipation  of  the  arrival  of  which  the  car  was  loaded ;  and 
the  train  departed  within  a  short  time  after  its  arrival,  and 
within  as  short  a  time  thereafter  the  contract  was  signed. 
The  question  is  not  one  as  to  what  would  have  been  the  effect 
if  the  shippers  had  refused  to  sign  the  contract,  but  it  was 
<one  of  voluntary  agreement  to  the  terms  of  the  written  con- 
tract, made  substantially  at  the  time  of  the  shipment,  and  all 
the  oral  negotiations  being  merged  therein.  The  idea  of  a 
suggestion  to  the  contrary  would  seem  to  have  been  an 
afterthought. 

A  contract  limiting  the  common -law  liability  of  the  carrier 
"must  be  supported  by  a  consideration,  and  there  is  not  a 
■sufficient  consideration  for  a  stipulation  so  exempting  the 
carrier,  where  the  services  rendered  by  the  carrier  and  the 
-charges  for  carriage  are  in  no  respect  different  from  what 
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they  would  be  if  there  were  no  special  contract.     Whatever 
may  be   the  correct  rule  as   to  the  burden  of  gaxriera  of  Live- 
proof  in  relation  to  the  consideration,  in   the  SJoJntoStiJfm- 

./y..«  ,.        Itlnff  liiabUlty . 

case  before  us  it  affirmatively  appears  that  the 
rate  of  freight  which  was  specified  in  the  contract  assented 
to  by  the  shipper  was  a  reduced  rate.  It  appears  that,  while 
the  carrier  had  in  use  but  one  form  of  shipper's  contract,  it 
also  had  bills  of  lading.  It  is  found  that  in  most  of  the  prior 
shipments  of  stock  by  the  appellants  they  had  signed  the 
shipper's  contract,  but  in  some  cases  (for  what  reason  does 
not  appear)  had  not  done  so,  though  they  always  paid  the 
same  rate  of  freight.  It  was  also  found  that  the  carrier  did 
not  require  all  shippers  of  live  stock  to  sign  the  same  kind  of 
contract  as  that  here  in  question,  but  it  does  not  appear  upon 
what  terms  or  at  what  rates  the  other  shippers  here  referred 
to  contracted  with  the  carrier.  It  was  also  found  that  the 
regulation  that  when  the  shipper  did  not  sign  a  shipper's 
contract  the  rate  was  20  per  cent,  higher  was  ** not  prac- 
ticed." These  vague  findings  are  not  necessarily  inconsist- 
ent with  the  fact  that  the  carrier,  consistently  with  its 
reasonable  regulations,  shown  to  exist,  might  have  charged 
a  higher  rate  than  that  stipulated  in  the  contract  of  appel  - 
lants,  if  they  had  not  signed  that  contract,  and  had  contracted 
for  the  transportation  of  their  stock  by  the  appellee  without 
any  limitation  of  its  common -law  liability.  In  Schaller  z/. 
Railway  Co.  (Wis.)  71  N.  W.  1044,  it  was  said,  '*If  the  rates 
for  the  carriage  of  freight  were  fixed  by  a  general  rule  of  the 
company,  with  reference  to  exemption  from  some  common - 
law  liabilities,  the  fact  that  in  some  or  many  cases  receipts 
containing  such  exemption  were  not  given  is  not  material." 
The  appellants  did  not  base  their  complaint  upon  a  written 
contract.  When  the  action  is  upon  a  contract  not  in  writing, 
and  the  contract  appears  on  trial  to  be  a  written  one,  there 
can  be  no  recovery.  *  **Parol  evidence  must 
have  been  excluded  because  of  the  written,  and  §5SS[**'**^'^*'" 
the  written  because  not  sued  on."  Railroad 
Co.  V,  Remmy,  13  Ind.  519.     It  is  the  established  rule  in 
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this  state  that  where  the  action  is  upon  an  implied  contract, 
or  for  an  alleged  breach  of  the  carrier's  common -law  duty, 
and  it  is  found  on  the  trial  that  the  goods  were  shipped  under 
a  special  written  contract  limiting  the  common -law  liability, 
the  plaintiff  cannot  recover.  Railroad  Co.  v.  Bennett,  89 
Ind.  457  ;  Hall  v,  Pennsylvania  Co.,  90  Ind.  459 ;  Bartlett  v. 
Railway  Co.,  94  Ind.  281;  Snow  v.  Railroad  Co.,  109  Ind. 
422,  9  N.  E.  702;  Railroad  Co.  v,  Forsythe,  4  Ind.  App. 
326,  29  N.  E.  1138 ;  Railrodd  Co.  v,  Ragsdale,  14  Ind.  App. 
406,  42  N.  E.  1106.     The  judgment  is  affirmed. 


NOTB. 

Bills  of  Lading — Parole  Evidence. — It  maj  be  stated  as  a  gen- 
eral rule  applicable  to  bills  of  lading  that,  as  a  contract  ex- 
pressing the  terms  and  conditions  upon  which  the  property 
is  to  be  transported,  a  bill  of  lading  is  to  be  regarded  as  the 
sole  evidence  of  the  final  agreement,  in  which  are  merged  all 
prior  contemporaneous  agreements  of  the  parties.  Chartered 
Mercantile  Bank  of  India,  etc.,  v.  Netherlands  India  Steam 
Nav.  Co.,  10  Q.  B.  Div.  521 ;  Southern  Express  Co.  v.  Dickson,  94  U. 
S.  549  ;  The  Caledonia,  43  Fed.  Rep.  681 ;  Louisville,  etc.,  R.  Co.  v. 
Wilson,  119,  Ind.  352;  Snow  v,  Indiana,  etc.,  R.  Co.,  109  Ind.  422  ^ 
GermaniaF.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90,  28  Am. 
Rep.  113;  Hill  r.  Syracuse,  etc.,  R.  Co.,  73  N.  Y.  352.  29  Am.  Rep.  163  ; 
Long  2/.  New  York  Cent.  R.  Co.,  50  N.  Y.  76;  Niles  v.  Culver,  8 
Barb.  (N.  Y.)   205. 

And  in  the  absence  of  fraud  or  mistake,  its  terms  or  legal  effect, 
when  free  from  ambiguity,  cannot  be  explained,  added  to,  or  con- 
tradicted by  parole.  Goodrich  v.  Norris,  Abb.  Adm.  196;  Bradley  v, 
Dunipace,  1  H.  &  C.  521  ;  Butler  v.  The  Steamboat  Arrow,  1  Newb. 
Adm.  59;  The  Delaware  14  WaU.  (U.  S.)  579;  O'Rouke  v.  Two 
Hundred  and  Twenty-one  Tons  of  Coal,  1  Fed.  Rep.  619;  Wayland 
V.  Mosely,  4  Ala.  430,  39  Am.  Dec.  335  ;  Cox  v.  Peterson,  30  Ala.  608, 
68  Am.  Dec.  145  ;  Louisville,  etc.,  R.  Co.  v,  Fulgham,  91  Ala.  555 ; 
Barber  v.  Brace,  3  Conn.  14,  8  Am.  Dec.  149;  Richmond,  etc., 
R.  Co.  V,  Shomo,  90  Ga.  496,  Indianapolis,  etc.,  R.  Co.  v. 
Remmy,  13  Ind.  518;  Louisville,  etc.,  R.  Co.  v,  Wilson,  119 
Ind.  352,  40  Am.  &  Kng.  R.  Cas.  85;  Wilde  v.  Merchants* 
Despatch  Transp.  Co.,  47  Iowa  272;  Hopkins  v,  St.  Louis,  etc., 
R.  Co.,  16  Am.   &   Eng.   R.  Cas.  126 ;   Blanchard   v.  Page,  8  Gray 
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<Mass.)  281;  Minneapolis,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  55  Minn.  236; 
O'Bryan  v,  Kinney,  74  Mo.  125 ;  St.  Louis,  etc.,  R.  Co.  v.  Cleary,  77 
Mo.  .634,  46  Am.  Rep.  13  ;  Turner  v,  St.  Lrouis,  etc.,  R.  Co.,  20  Mo. 
App.  632;  Niles  v.  Culver,  8  Barb.  (N.  Y.)  205 ;  Fitzhugh  v,  Wiman, 
9N.  Y.  559;  Creery  v.  Holly,  14  Wend.  (N.  Y. )  26 ;  White  z/.  Van 
Kirk,  25  Barb.  (N.  Y.)  16 ;  Long  v.  New  York  Cent.  R.  Co.,  50  N.  Y. 
76 ;  CoUender  v.  Dinsmore,  55  N.  Y.  200,  14  Am.  Rep.  224 ;  Germania 
F.  Ins.  Co.  V.  Memphis,  etc.,  R.  Co.,  72  N.  Y.  90,  28  Am.  Rep.  113  ; 
Hill  V.  Syracuse,  etc.,  R.  Co.,  73  N.  Y.  351,  29  Am.  Rep.  163  ;  Hinck- 
ley V.  New  York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  429;  Van  Etten  t/.  New- 
ton, 134  N.  Y.  143 ;  Lawrence  v,  McGregor,  Wright  (Ohio)  193 ; 
Wayne  v.  Steamboat  General  Pike,  16  Ohio  421;  Cincinnati,  etc.,  R. 
Co.  V.  Pontius,  19  Ohio  St.  221,  2  Am.  Rep.  391 ;  Shaw  v.  Merchants' 
Nat.  Bank,  8  W.  N.  C.  (Pa.)  221;  Hostetter  v.  Baltimore,  etc.,  R. 
Co.  (Pa.  1887),  llAtl.  Rep.  609;  Gardner  v.  Chace,  2  R.  1.112; 
Arnold  v.  Jones,  26  Tex.  335,  82  Am.  Dec.  617. 


Missouri,  K.  &  T.  Ry.  Co. 
Haber  ei  aL 

^Supreme  Court  of  the  United  State s^  March  /^,  i8g8,) 

State  Statute  Prohibiting  Importation  of  Diseased  Cattle — Federal 
Ourisdiction. — Where  a  state  court,  in  an  action  for  damages  result- 
ing from  defendant's  act  of  bringing  diseased  cattle  within  the 
state,  decides  a  federal  question  involved,  and  properly  before  the 
court,  such  decision  is  reviewable  by  the  supreme  court  of  the  United 
States. 

Sanne — Federal  Legislation.* — Sections  16  and  17  of  the  Kansas  act 
of  1885,  as  amended  in  1891,  for  the  prevention  of  the  transportation 
of  cattle  having  Texas  fever  through  the  state,  are  not  inconsistent 
with  any  legislation  of  congress. 

Same. — The  contention  that  the  act  of  congress  approved  March, 
3,  1891  (26  Stat.  1044,  1049  c.  544) ,  for  the  prevention  of  the  spread  of 
diseases  of  animals,  etc.,  leaves  no  room  for  state  enactments  on  the 
subject  is  without  merit. 

Same. — ^The  enforcement  of  the  Kansas  statute  would  not  be  an 

♦See  Selvege  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.),  4  Am.  &  Eng.  R. 
Cas.,  N.  S^,  625,  and  note^  p.  630. 
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infringement  of  any  right  given  or  recognized  by  section  5258  of  the 
Revised  Statutes  of  the  United  States. 

Findings  of  Fact — Review. — ^In  reviewing  such  decisions  the  su- 
preme court  will  assume  that  the  findings  of  the  jury  were  warranted 
by  the  evidence. 

Error  by  defendant  to  the  Supreme  Court  of  the  State  of 
Kansas.     Affirmed. 

James  Ha^erman^  T,  N,  Sedgwick^  and  Simon  Sterne^  for 
plaintiff  in  error. 

E,  IV,  Cunningham^  J.  Jay  Bucky  and  W,  C.  Perry,  for 
defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  one  of  the  courts  of  Kansas 
against  the  Missouri,  Kansas  &  Texas  Railway  Company,  a 
o*  ♦  H  corporation  of  that   state,  and  certain  persons 

constituting  the  respective  firms  of  F.  Brogan 
&  Sons  and  Hozier  Bros.  Its  object  was  to  recover  the 
damages  sustained  by  the  plaintiff  Charles  Haber,  one  of  the 
appellees,  by  reason  of  the  defendants  having  brought  and 
caused  to  be  brought  into  that  state  certain  cattle  alleged 
to  have  been  affected  with  the  disease  known  as  Texas, 
splenic,  or  Spanish  fever,  and  communicated  by  them  to  the 
plaintiff's  cattle,  whereby  the  latter  sickened  and  died. 

Many  persons  having  like  causes  of  action  intervened  as 
parties  defendant,  and  each  by  cross  petition  asked  judgment 

« 

against  the  railway  company. 

It  appeared  in  evidence  that  Hozier  Bros,  in  the  spring  of 
1892  owned  and  controlled  a  ranch  of  several  thousand  acres 
of  land  in  Pecos  county,  Tex.,  upon  which  cattle  known  as 
Texas  cattle  were  permitted  to  range.  They  entered  into  an 
agreement  with  F.  Brogan  &  Sons,  whereby  the  latter  were 
to  receive  from  the  former  a  part  of  the  above  cattle  at  some 
point  in  Lyon  county,  Kan.,  and  take  them  to  their  ranch  in 
Chase  county,  in  the  same  state,  to  be  there  grazed  during 
the  summer  of  1892.  In  execution  of  that  agreement,  Hozier 
Bros,  caused  to  be  shipped  by  railroad  into  Kansas  from 
Pecos  county,   Tex.,  about  2,500  head  of  cattle,  which  were 
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delivered  by  the  defendant  company  in  its  stock  yards  at 
Hartford,  Kan.,  to  F.  Brogan  &  Sons,  and  by  the  latter  were 
driven  through  Lyon  and  Chase  counties  to  their  range. 
These  cattle,  it  was  alleged,  communicated  Texas,  splenic, 
or  Spanish  fever  to  domestic  cattle  that  were  owned  by  the 
plaintiff  and  by  the  cross  petitioners. 

The  case  was  tried  and  submitted  to  the  jury  only  as  be- 
tween  the  plaintiff,  the  cross  petitioners,  and  the  railway 
company,  the  latter  denying  liability  for  any  damages  sus - 
tained  by  the  former.  The  trial  resulted  in  verdicts  and 
judgments  in  favor  of  the  plaintiff,  and  of  each  of  the  cross 
petitioners.  The  judgments  having  been  aflSrmed  by  one 
final  judgment  in  the  supreme  court  of  Kansas,  the  case  is 
here  upon  a  writ  of  error  sued  out  by  the  railway  company  > 
which  contends  that  effect  has  been  given  to  statutes  of  the 
state  that  are  repugnant  to  the  constitution  and  laws  of  the 
United  States.  That  contention  involves  the  federal  question 
presented  for  determination. 

In  1881  the  legislature  of  Kansas  passed  an  act  for  the 
protection  of  cattle  in  that  state  against  contagious  diseases. 
Laws  Kan.  1881,  c.  161.  But  those  provisions  need  not  be  set 
out  here,  because  they  appear  in  subsequent  enactments  to 
which  we  will  presently  refer. 

By  a  state  enactment  approved  March  25,  1884,  provision 
was  made  for  a  live-stock  sanitary  commission,  which  was 
charged  with  the  duty  of  protecting  **the  health  of  the  do- 
mestic animals  of  the  state  from  all  contagious  or  infectious 
disease  of  a  malignant  character,'*  and  was  empowered  to 
establish,  maintain,  and  enforce  such  quarantine,  sanitary^ 
and  other  regulations  as  it  deemed  necessary.  Laws  1884 >. 
c.  2.  And  by  an  act  approved  March  26, 1884,  that  commis- 
sion was  authorized  to  create  and  enforce  quarantine  against 
the  disease  known  as  Texas,  splenic,  or  Spanish  fever  in  the 
unorganized  counties  of  the  state.  Laws  1884,  c.  4,  §1. 
The  commission  was  also  authorized  and  directed  by 
another  act  approved  on  the  same  day  to  co-operate  with 
the    commissioner  of  argiculture   of  the    United  States   or 
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any  officer  of  the  general  government  in  the  suppression 
and  extirpation  of  contagious  diseases  among  domestic 
animals,  and  in  the  enforcement  and  execution  of  all  acts 
of  congress  passed  to  prevent  the  importation  or  exporta- 
tion of  diseased  cattle  and  the  spread  of  infectious  or  conta  - 
gious  disease  among  domestic  animals.  Laws  1884,  c.  5,  §  1. 

In  1885  another  statute  was  passed,  which  was  amended 
in  1891.  Laws  1891,  c.  201.  As  amended,  and  as  it  appears 
in  2  Gen.  St.  Kan.  1897,  c.  139,  p.  761,  that  statute  made  it 
a  misdemeanor  for  any  person,  between  the  1st  day  of 
February  and  the  1st  day  of  December  of  any  year,  to  drive 
or  cause  to  be  driven  into  or  through  any  county  in  the 
state,  or  to  turn  upon  or  cause  to  be  turned  or  kept  upon  any 
highway,  range,  common,  or  pasture  within  the  state,  any 
cattle  capable  of  communicating  or  liable  to  impart  what  is 
known  as  Texas,  splenic,  or  Spanish  fever.  Section  13.  By 
another  section  it  was  made  the  duty  of  any  sheriff,  under- 
sheriff,  deputy  sheriff,  or  constable  within  the  state,  upon 
complaint  made  to  him  that  there  were  within  the  county 
where  such  officer  resided  cattle  believed  to  be  capable  of 
communicating  or  liable  to  impart  the  disease  known  as 
Texas,  splenic,  or  Spanish  fever,  to  forthwith  take  charge  of 
and  restrain  them  under  such  temporary  quarantine  regula- 
tions as  would  prevent  the  communication  of  such  disease, 
and  make  immediate  report  thereof  to  the  live-stock  sanitary 
commission.     Section  14. 

Other  sections  provided : 

*'Sec.  16.  Any  person  or  persons  who  shall  drive,  ship  or 
transport,  or  cause  to  be  shipped,  driven  or  transported,  into 
or  through  any  county  in  this  state,  any  cattle  liable  or  capa- 
ble of  communicating  Texas,  splenic  or  Spanish  fever,  to  any 
domestic  cattle  of  this  state,  shall  be  liable  to  any  person  or 
persons  injured  thereby  for  all  damages  that  they  may  sus- 
tain by  reason  of  the  communication  of  said  disease,  or  Texas, 
splenic  or  Spanish  fever,  to  be  recovered  in  a  civil  action  in 
any  court  of  competent  jurisdiction,  and  the  parties  so  injured 
shall  have  a  first  and  prior  lien  to  all  other  liens  for  such  dam  - 


Am  A'Rng  CARRIERS  OF  FREIGHT  4 1 

RCas 

Missouri,  K.  &  T.  Ry.  Co.  v,  Haber 

ages  on  the  cattle  communicating  the  disease  of  Texas,  sple- 
nic or  Spanish  fever. 

**Sec.  17 .  In  the  trial  of  any  person  charged  with  the  viola  - 
tion  of  any  provisions  of  this  act,  and  in  the  trial  of  any  civil 
action  brought  to  recover  damages  for  the  communication  of 
Texas,  splenic  or  Spanish  fever,  proof  that  the  cattle  which 
such  person  or  persons  are  charged  with  shipping,  driving  or 
keeping,  or  which  are  claimed  to  have  communicated  the  said 
diseases,  were  brought  into  this  state  from  south  of  the  thirty  - 
seventh  parallel  of  north  latitude,  shall  be  taken  as /r/w^z 
/acte  evidence  that  such  cattle  were,  between  the  first  day  of 
February  and  the  first  day  of  December  of  the  year  in  which 
the  offense  was  committed,  capable  of  communicating  and 
liable  to  impart  Texas,  splenic  or  Spanish  fever,  within  the 
meaning  of  this  act,  and  that  the  owner  or  owners  or  person 
or  persons  in  charge  of  such  cattle  had  full  knowledge  and 
notice  thereof.  If  the  owner  or  owners  or  person  or  persons 
in  charge  of  said  cattle  ehall  show  by  such  certificate  or  cer- 
tificates, as  shall  hereafter  be  designated  by  the  live  stock 
sanitary  commission  of  the  state,  that  the  said  cattle  had  been 
kept  since  the  first  day  of  December  of  the  previous  year  west 
of  the  twenty -second  meridian  of  longitude  west  from  Wash- 
ington, and  north  of  the  thirty-fourth  parallel  of  north  lati- 
tude, the  provisions  of  this  section  shall  not  apply  thereto. 

**Sec.  18.  Whenever  two  or  more  persons  shall  in  violation 
of  this  act,  at  the  same  time  or  at  different  time  during  the 
same  year,  drive  or  cause  to  be  driven  upon  the  same  high  - 
way,  range,  common  or  pasture  within  this  state,  any  cattle 
capable  of  communicating  or  liable  to  impart  Texas,  splenic 
or  Spanish  fever,  they  shall  be  jointly  and  severally  liable 
for  all  damages  that  may  arise  from  the  communication  of 
such  disease  at  any  time  thereafter  during  the  same  year  to 
any  native,  domestic  or  acclimated  cattle  that  shall  have  been 
upon  the  same  highway,  range,  common  or  pasture  so  previ- 
ously traveled  over  by  such  first  mentioned  cattle.** 

The  general  contention  of  the  plaintiff  in  error  is  that  the 
act  of  congress  of  March  29, 1884  (23  Stat.  31,  c.  60),  known 
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as  the  ** Animal  Industry  Act,**  together  with  the  act  of  March 
3,  1891  (26  Stat.  1044,  1049,  c.  544),  appropriating  money  to- 
carry  out  the  provisions  of  that  act,  and  section  5258  of  the 
Revised  Statutes,  relating  to  the  transportation  of  passengers^ 
freight,  property,  etc.,  from  one  state  to  another  state  by  rail- 
road, cover  substantially  the  whole  subject  of  the  transporta- 
tion from  one  state  to  another  state  of  Ijve  stock  liable  to  im  - 
part  or  capable  of  communicating  infectious  or  contagious 
diseases,  and  therefore  that  the  state  of  Kansas  has  no  au- 
thority to  deal  in  any  form  with  that  subject. 

Are  the  acts  of  congress  and  the  regulations  established 
under  their  authority  of  such  a  character  that  the  legislation 
of  Kansas  is  without  effect  so  far  as  it  relates  to  injury  done 
to  domestic  cattle  by  the  bringing  into  that  state  of  cattle  lia  - 
ble  to  impart  or  capable  of  communicating  Texas,  splenic,  or 
Spanish  fever  to  domestic  cattle? 

The  act  of  congress  of  March  29,  1884,  provided  for  the  es- 
tablishment of  a  bureau  of  animal  industry,  and  for  the  ap- 
pointment of  a  chief  thereof,  and  two  competent,  practical 
stock  raisers  or  experienced  business  men,  familiar  with  ques  - 
tions  pertaining  to  commercial  transactions  in  live  stock, 
whose  duty  it  should  be,  under  the  instructions  of  the  com- 
missioner of  agriculture,  to  investigate  and  report  upon  the 
condition  of  the  domestic  animals  of  the  United  States,  their 
protection  and  use,  and  also  to  examine  and  report  upon  the 
best  methods  of  treating, transporting,and  caring  for  animals^ 
and  the  means  to  be  adopted  for  the  suppression  and  extirpa- 
tion of  contagious  pleuro- pneumonia,  and  to  provide  against 
the  spread  of  other  dangerous,  contagious,  infectious,  and 
communicable  diseases.     Sections  1,  2. 

By  other  sections  of  the  act  it  was  provided  : 

**Sec.  3.  That  it  shall  be  the  duty  of  the  commissioner  of 
agriculture  to  prepare  such  rules  and  regulations  as  he  may 
deem  necessary  for  the  speedy  and  effectual  suppression  and 
extirpation  of  said  diseases,  and  to  certify  such  rules  and 
regulations  to  the  executive  authority  of  each  state  and  terri- 
tory, and  invite  said  authorities  to  co-operate  in  the  execution 
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and  enforcement  of  this  act.  Whenever  the  plans  and 
methods  of  the  commissioner  of  agriculture  shall  be  accepted 
by  any  state  or  territory  in  which  pleuro -pneumonia  or  other 
contagious,  infectious,  or  communicable  disease  is  declared 
to  exist,  or  such  state  or  territory  shall  have  adopted  plans 
and  methods  for  the  suppression  and  extirpation  of  said  dis  - 
eases,  and  such  plans  and  miethods  shall  be  accepted  by  the 
commissioner  of  agriculture,  and  whenever  the  governor  of  a 
state  or  other  properly  constituted  authorities  signify  their 
readiness  to  co-operate  for  the  extinction  of  any  contagious, 
infectious  or  communicable  disease  in  conformity  with  the 
provisions  of  this  act,  the  commissioner  of  agriculture  is 
hereby  authorized  to  expend  so  much  of  the  money  appropri  - 
ated  by  this  act  as  may  be  necessary  in  such  investigations, 
and  in  such  disinfection  and  quarantine  measures  as  may  be 
necessary  to  prevent  the  spread  of  the  disease  from  one  state 
or  territory  into  another. 

**Sec.  4.  That  in  order  to  promote  the  exportation  of  live 
stock  from  the  United  States  the  commissioner  of  agriculture 
shall  make  special  investigation  as  to  the  existence  of  pleuro- 
pneumonia, or  any  contagious,  infectious  or  communicable 
disease,  along  the  dividing  lines  between  the  United  States 
and  foreign  countries,  and  along  the  lines  of  transportation 
from  all  parts  of  the  United  States  to  ports  from  which  live 
stock  are  exported,  and  make  report  of  the  results  of  such 
investigation  to  the  secretary  of  the  treasury,  who  shall, 
from  time  to  time  establish  such  regulations  concerning  the 
exportation  and  transportation  of  live  stock  as  the  results  of 
said  investigations  may  require. 

**Sec.  5.  That  to  prevent  the  exportation  from  any  port  of 
the  United  States  to  any  port  in  a  foreign  country  of  live 
stock  affected  with  any  contagious,  infectious  or  communi- 
cable disease,  and  especially  pleuro -pneumonia,  the  secretary 
of  the  treasury  be,  aijd  he  is  hereby,  authorized  to  take  such 
steps  and  adopt  such  measures,  not  inconsistent  with  the 
provisions  of  this  act,  as  he  may  deem  necessary. 

**Sec.    6.  That  no   railroad  company  within   the   United 
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States,  or  the  owners  or  masters  of  any  steam  or  sailing 
or  other  vessel  or  boat,  shall  receive  for  transportation  or 
transport,  from  one  state  or  territory  to  another,  or  from  any 
state  into  the  District  of  Columbia,  or  from  the  District  into 
any  state,  any  live  stock  affected  with  any  contagious,  in- 
fectious or  communicable  disease,  and  especially  the  disease 
known  as  pleuro -pneumonia ;  nor  shall  any  person,  company 
or  corporation  deliver  for  such  transportation  to  any  railroad 
company,  or  master  or  owner  of  any  boat  or  vessel,  any  live 
stock,  knowing  them  to  be  affected  with  any  contagious, 
infectious  or  communicable  disease;  nor  shall  any  person, 
company  or  corporation  drive  on^  foot  or  transport  in  private 
conveyance  from  one  state  or  territory  to  another,  or  from 
any  state  into  the  District  of  Columbia,  or  from  the  District 
into  any  state,  any  live  stock,  knowing  them  to  be  affected 
with  any  contagious,  infectious  or  communicable  disease, 
and  especially  the  disease  known  as  pleuro -pneumonia : 
provided,  that  the  so-called  splenetic  or  Texas  fever  shall 
not  be  considered  a  contagious,  infectious  or  communicable 
disease  within  the  meaning  of  sections  four,  five,  six  and 
seven  of  this  act,  as  to  cattle  being  transported  by  rail  to 
market  for  slaughter,  when  the  same  are  unloaded  only  to  be 
fed  and  watered  in  lots  on  the  way  thereto. 

"Sec.  7.  That  it  shall  be  the  duty  of  the  commissioner  of 
agriculture  to  notify,  in  writing,  the  proper  officials  or 
agents  of  any  railroad,  steamboat  or  other  transportation 
company  doing  business  in  or  through  any  infected  locality, 
and  by  publication,  in  such  newspapers  as  he  may  select,  of 
the  existence  of  said  contagion ;  and  any  person  or  persons 
operating  any  such  railroad,  or  master  or  owner. of  any  boat 
or  vessel,  or  owner  or  custodian  of  or  person  having  control 
over  such  cattle  or  other  live  stock  within  such  infected  dis- 
trict,  who  shall  knowingly  violate  the  provisions  of  section 
six  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  not  less  than  one 
hundred   nor  more  than  five  thousand  dollars,  or  by  im- 
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prisonment  not  more  than  one  year,  or  by  both  such  fine 
and  imprisonment." 

**Sec.  10.  That  the  sum  of  one  hundred  and  fifty  thous- 
and dollars,  to  be  immediately  available,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated,  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  to  carry 
into  effect  the  provisions  of  this  act.'* 

1.  The  answer  of  the  railway  company,  as  well  as  its  re- 
quests for  instructions,  and  the  opinion  of  the  supreme  court 
of  the  state,  show  that  the  company  contended  throughout 
this  litigation  that  legislation  by  congress,  and  g^ate statute 
the  regulations  prescribed  by  the  secretary  ^SStu^St^i^ 
of  agriculture  in  execution  of  the  animal  indus-  l^endjuriscuc- 
try  act,  furnished  a  complete  defense  to  all 
claims  for  damages  asserted  in  this  action.  That  contention 
was  overruled  by  the  trial  court.,  as  well  as  by  the  su- 
preme court  of  the  state.  If  the  contention  of  the 
railway  company  had  been  sustained,  the  verdict  and 
judgment  must  have  been  in  its  favor  without  reference 
to  any  other  question  in  the  case.  In  other  words,  the  state 
court  could  not  properly  have  disposed  of  the  case  without 
deciding  the  federial  question  raised  by  the  company.  This 
court,  therefore,  has  jurisdiction  to  inquire  whether  the  su- 
preme court  of  Kansas  erred  in  holding  that  the  legislation 
of  congress  and  the  regulations  of  the  secretary -of  the  inte - 
rior*  gave  to  the  railway  company  the  right,  privilege,  and 
immunity  specially  set  up  and  claimed  by  it.  The  motion  to 
dismiss  for  want  of  jurisdiction  in  this  court  is  consequently 
overruled.     Willson  v.  Marsh  Co.,  2  Pet.  245,  251;  Insur- 

1.  By  the  act  approved  February  9, 1889  (25  Stat.  659,  c.  122),  the 
department  of  agriculture  was  made  an  executive  department.  And 
by  the  act  of  March  2,  1889  (25  Stat,  835,  840,  c.  373),  the  authority 
granted  to  the  commissioner  of  agriculture  by  the  >act  of  May  29, 
1884,  establishing  the  bureau  of  animal  industry,  and  by  the  provi- 
sion of  the  appropriation  act  for  the  agricultural  department,  ap- 
proved July  18,  1888,  relating  to  that  bureau,  was  vested  in  the  sec- 
retary of  agriculture.  The  regulations  above  referred  to  were  issued 
by  Secretary  Rusk,  February  26,  1892. 
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anceCo.  z/.  Needles,  113  U.  S.  574,  579,5  Sup.  Ct.  681; 
Sayward  v.  Denny,  158  U.  S.  180, 184, 15  Sup.  Ct.  777  ;  Rail- 
road Co.  V,  City  of  Chicago,  166  U.  S.  226,  232,  17  Sup.  Ct. 
581.    . 

2.  If  sections  16  and  17  of  the  Kansas  act  of  1885,  as 
amended  in  1891 ,  are  not  inconsistent  with  the  legislation  of 

congress,  no  question  can  be  raised  as  to  other 
fSSSSiiti^'*^  provisions  of  the  Kansas  statutes.  The  six- 
teenth section,  we  have  seen,  provides  that  any 
person  or  persons,  driving,  shipping  or  transporting,  or 
causing  to  be  driven,  shipped,  or  transported,  into  or  through 
any  county  in  that  state,  cattle  liable  to  impart  or  capable  of 
communicating  Texas,  splenic,  or  Spanish  fever  to  any 
domestic  cattle  of  Kansas,  shall  be  liable  in  a  civil  action  to 
ajiy  person  injured  thereby  for  all  damages  sustained  by 
reason  of  the  communication  of  such  fever  to  his  cattle  ; 
while  the  seventeenth  section  makes  the  bringing  into  the 
state,  from  south  of  the  thirty -seventh  parallel  of  north  lat- 
itude, of  cattle  alleged  to  have  communicated  Texas,  splenic, 
or  Spanish  fever  to  domestic  cattle,  prima  facie  evidence  that 
such  cattle  were,  between  February  1st  and  December  1st  in 
any  year,  capable  of  communicating  that  disease  and  that 
the  owner  or  person  in  charge  of  such  cattle  had  full  knowl- 
edge and  notice  thereof. 

May  not  these  statutory  provisions  stand  without  obstruct- 
ing or  embarrassing  the  execution  of  the  act  of  congress? 
This  question  must,  of  course,  be  determined  with  reference 
to  the  settled  rule  that  a  statute  enacted  in  execution  of  a 
reserved  power  of  the  state  is  not  to  be  regarded  as  incon- 
sistent with  an  act  of  congress  passed  in  the  execution  of  a 
clear  power  under  the  constitution,  unless  the  repugnance  or 
conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be 
reconciled  or  stand  together.  Sinnot  v.  Davenport,  22  How. 
227,  243. 

We  have  seen  that  the  first  section  of  the  animal  industry 
act  provided  for  an  investigation  as  to  the  condition  of  the 
domestic  animals  of  the   United  States,  their  protection  and 
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use,  the  causes  of  contagious,  infectious,  and  communicable 
diseases  among  them,  and  the  means  for  the  prevention  and 
cure  of  such  diseases.  The  second  section  provided  for  an 
examination  as  to  the  best  methods  of  treating,  transporting, 
and  caring  for  animals,  and  the  means  to  be  adopted  for  the 
suppression  and  extirpation  of  contagious  pleuro -pneu- 
monia, and  to  guard  against  the  spreading  of  other  dan- 
gerous, contagious,  infectious,  and  communicable  diseases. 
If  any  state  was  ready  to  co-operate  with  the  commissioner 
of  agriculture,  then,  by  the  third  section,  that  oflScer  was  au- 
thorized to  use  the  money  appropriated  by  congress  in  such 
investigations  and  in  such  disinfection  and  quarantine  meas- 
ures as  were  necessary  **to  prevent  the  spread  of  the  disease 
from  one  state  or  territory  into  another."  While  the  states 
were  invited  to  co-operate  with  the  general  government  in 
the  execution  and  enforcement  of  the  act,  whatever  power 
they  had  to  protect  their  domestic  cattle  against  such  diseases 
was  left  untouched  and  unimpaired  by  the  act  of  congress. 

The  act  of  congress  did  not  assume  to  give  any  corpora  - 
tion,«  company,  or  person  the  affirmative  right  to  transport 
from  one  state  to  another  state  cattle  that  were  liable  to  im  - 
part  or  capable  of  communicating  contagious,  infectious,  or 
communicable  diseases.  On  the  contrary,  it  was  made  a  mis- 
demeanor to  deliver  for  transportation,  or  to  transport  or 
drive  from  one  state  to  another,  cattle  known  to  be  affected 
with  contagious,  infectious,  or  communicable  diseases. 
Whether  a  corporation  transporting,  or  the  person  causing 
to  be  transported,  from  one  state  to  another,  cattle  of  the 
class  specified  in  the  Kansas  statute,  should  be  liable  in  a 
civil  action  for  any  damages  sustained  by  the  owners  of  do- 
mestic cattle  by  reason  of  the  introduction  into  their  state  of 
such  diseased  cattle,  is  a  subject  about  which  the  animal  in- 
dustry act  did  not  make  any  provision.  That  act  does  not 
declare  that  the  regulations  established  by  the  department  of 
agriculture  should  have  the  effect  to  exempt  from  civil  lia  - 
bility  one  who,  but  for  such  regulations,  would  have  been 
liable  either  under  the  general  principles  of  law  or  under 
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and  this,  as  was  said  by  Mr.  Justice  Nelson,  speaking:  for 
the  court  in  Sinnot  v,  Davenport,  above  cited,  **without 
regard  to  the  source  of  power  whence  the  state  legislature  de- 
rived its  enactment.'*  This  results,  as  was  said  by  Chief 
Justice  Marshall  in  Gibbons  v,  Ogden,  9  Wheat.  1,  210, 
as  well  from  the  nature  of  the  government  as  from  the  words 
•of  the  constitution.  In  that  case,  the  argument  was  pressed 
that  if  a  law  passed  by  a  state  in  the  exercise  of  its  acknowl- 
edged sovereignty  comes  into  conflict  with  a  law  passed  by 
congress  in  pursuance  of  the  constitution,  they  affect  the 
subject  and  each  other  like  * 'equal  opposing  powers.'* 
/Touching  that  view,  the  Chief  Justice  said:  **But  the 
iramers  of  our  constitution  foresaw  this  state  of  things,  and 
provided  for  it,  by  declaring  the  supremacy  not  only  of  itself, 
iDUt  of  the  laws  made  in  pursuance  of  it.  The  nullity  of  any 
act,  inconsistent  with  the  constitution,  is  produced  by  the 
declaration  that  the  constitution  is  the  supreme  law.  The 
appropriate  application  of  that  part  of  the  clause  which 
confers  the  same  supremacy  on  laws  and  treaties  is  to  such 
acts  of  the  state  legislatures  as  do  not  transcend  their  powers, 
"but,  though  enacted  in  the  execution  of  acknowledged  state 
powers,  interfere  with,  or  are  contrary  to,  the  laws  of  con- 
:gress,  made  in  pursuance  of  the  constitution,  or  some  treaty 
made  under  the  authority  of  the  United  States.  In  every 
such  case,  the  act  of  congress,  or  the  treaty,  is  supreme ;  and 
the  law  of  the  state,  though  enacted  in  the  exercise  of  powers 
not  controverted,  must  yield  to  it." 

Nor  is  the  statute  of  Kansas  to  be  deemed  a  regulation  of 
commerce  among  the  states,  simply  because  it  may  incident- 
ally or  indirectly  affect  such  commerce.  Hennington  v, 
Oeorgia,  163  U.  S.  299,  317,  16  Sup.  Ct.  1086;  New  York, 
:N.  H.  &  H.  R.  Co.  V.  New  York,  165  U.  S.  628,  631,  17 
Sup.  Ct.  418;  Railway  Co.  v.  Solan,  169  U.  S.  133,  18  Sup. 
•Ct.  289;  Richmond  &  A.  R.  Co.  v.  Patterson  Tobacco  Co., 
169  U.  S.  311,  18  Sup.  Ct.  335;  and  authorities  cited  in  each 
case.  Although  the  power  of  congress  to  regulate  commerce 
among  the   states,    and  the  power  of  the  states   to  regulate 
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their  purely  domestic  affairs,  are  distinct  powers,  which,  in 
their  application,  may  at  times  l)ear  upon  the  same  sub- 
ject, no  collision  that  would  disturb  the  harmony  of 
the  national  and  state  governments  or  produce  any 
conflict  between  the  two  governments  in  the  exercise 
of  their  respective  powers  need  occur,  unless  the  na- 
tional government,  acting  within  the  limits  of  its  consti- 
tutional authority,  takes  under  its  immediate  control  and  ex- 
clusive supervision  the  entire  subject  to  which  the  state 
legislation  may  refer.  **The  same  bale  of  goods,'*  Mr.  Jus- 
tice Johnson  well  said  in  his  concurring  opinion  in  Gib- 
bons V,  Ogden,  **the  same  cask  of  provisions,  or  the  same 
ship,  that  may  be  the  subject  of  commercial  regulations,  may 
also  be  the  vehicle  of  disease.  And  the  health  laws  that  re- 
quire  them  to  be  stopped  and  ventilated  are  no  more  intended 
as  regulations  on  commerce  than  the  laws  which  permit 
their  importation  are  intended  to  inoculate  the  community 
with  disease.  Their  different  purposes  mark  the  distinction 
between  the  powers  brought  into  action,  and,  while  frankly 
exercised,  they  can  produce  no  serious  collision.*'  9  Wheat. 
235.  It  is  therefore  a  mistake  to  say  that  the  Kansas  stat- 
ute, so  far  as  it  gives  a  right  of  action  for  injuries  arising 
from  disease  communicated  to  domestic  cattle  by  cattle  of  a ' 
particular  kind  brought  into  the  state,  comes  into  conflict 
with  any  regulation  established  under  the  authority  of  con  - 
gress  to  prevent  the  spread  of  contagious  or  infectious  dis- 
eases from  one  state  to  another.  That  statute,  we  repeat, 
only  embodies  a  rule  of  civil  conduct  prescribed  by  a  state 
whose  government  is  competent  to  regulate — in  subordination 
always  to  the  supreme  law  of  the  land  and  its  own  funda  - 
mental  law — the  relative  rights  and  obligations  of  all  within 
its  jurisdiction.  Neither  corporations  nor  individuals  are 
entitled,  by  force  alone  of  the  constitution  of  the  United 
States  and  without  liability  for  injuries  resulting  therefrom 
to  others,  to  bring  into  one  state  from  another  state  cattle 
liable  to  impart  or  capable  of  communicating  disease  to  do- 
mestic cattle.     The  contrary  cannot  be  affirmed  under  any 
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sound  interpretation  of  the  constitution.  This  court,  while 
sustaining  the  power  of  congress  to  regulate  commerce 
among  the  states,  has  steadily  adhered  to  the  principle  that 
the  states  possess,  because  they  have  never  surrendered,  the 
power  to  protect  the  public  health,  the  public  morals,  and 
the  public  safety,  by  any  legislation  appropriate  to  that  end 
which  does  not  encroach  upon  rights  guarantied  by  the  na- 
tional constitution,  nor  come  in  conflict  with  acts  of  congress 
passed  in  pursuance  of  that  instrument.  Although  the 
powers  of  a  state  must  in  their  exercise  give  way  to  a  power 
exerted  by  congress  under  the  constitution,  it  has  never  been 
adjudged  that  that  instrument  by  its  own  force  gives  any 
one  the  right  to  introduce  into  a  state,  against  its  will,  cattle 
so  affected  with  disease  that  their  presence  in  the  state  will 
be  dangerous  to  domestic  cattle. 

This  principle  is  illustrated  in  many  adjudged  cases.  In 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  471,  473  (a  case  much 
relied  on  by  the  plaintiff  in  error),  this  court  held  to  be  un- 
constitutional a  statute  of  Missouri  declaring  that  no  Texas, 
Mexican,  or  Indian  cattle,  not  kept  the  entire  previous  win- 
ter in  that  state,  should  be  driven  or  otherwise  conveyed  into 
or  remain  in  any  county  in  that  state  between  the  1st  day  of 
March  and  the  1st  day  of  November  in  each  year.  The  stat- 
ute contained  a  proviso  to  the  effect  **that  when  such  cattle 
shall  come  across  the  line  of  this  state,  loaded  upon  a  rail- 
road car  or  steamboat,  and  shall  pass  through  this  state 
without  being  unloaded,  such  shall  not  be  construed  as 
prohibited  by  this  act ;  but  the  railroad  company  or  owners 
of  a  steamboat  performing  such  transportation  shall  be  re- 
sponsible for  all  damages  which  may  result  from  the  disease 
called  the  Spanish  or  Texas  fever,  should  the  same  occur 
along  the  line  of  such  transportation ;  and  the  existence  of 
such  disease  along  such  route  shall  be  prima  facie  evidence 
that  such  disease  has  been  communicated  by  such  transpor- 
tation.*' It  also  provided  :  **If  any  person  or  persons  shall 
bring  into  this  state  any  Texas,  Mexican  or  Indian  cattle,  in 
violation  of  the  first  section  of  this  act,  he  or  they  shall  be 
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liable,  in  all  cases,  for  all  damages  sustained  on  account  of 
disease  communicated  by  said  cattle.**  In  that  case,  the 
court  cited  with  approval  the  language  of  the  supreme  court 
of  Vermont  in  Thorp  v.  Railroad  Co.,  27  Vt.  149,  in  which 
it  was  said  that,  by  the  general  police  power  of  a  state, 
* 'persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state,  of  the  perfect  right  of  the  legis- 
lature to  do  which  no  question  ever  was,  or  upon  acknowl- 
edged general  principles  ever  can  be,  made,  so  far  as  natural 
persons  are  concerned.'*  Under  that  power,  this  court  said 
that  while  a  state,  by  legislation,  may  not  invade  the  domain 
of  the  national  government,  it  may  exclude  from  its  limits 
convicts,  paupers,  idiots,  and  lunatics,  persons  likely  to  be- 
come a  public  charge,  as  well  as  persons  affected  by  conta- 
gious or  infectious  diseases ;  adding  that  the  same  principle 
** would  justify  the  exclusion  of  property  dangerous  to  the 
property  of  citizens  of  the  state, — for  example,  animals  hav- 
ing contagious  or  infectious  diseases.*'  Such  exertions  of 
power  by  a  state,  it  was  said,  were  self  -defensive.  In  affirm  - 
ing  the  invalidity  of  state  legislation  professing  to  be  an  ex- 
ercise of  police  powers  for  protection  against  evils  from 
abroad,  but  which  was  beyond  the  necessity  for  its  exercise, 
and  interfered  with  the  rights  and  powers  of  the  federal  gov  - 
emment,  the  court,  speaking  by  Mr.  Justice  Strong,  said : 
* 'Tried  by  this  rule,  the  statute  of  Missouri  is  a  plain  intru- 
sion upon  the  exclusive  domain  of  congress.  It  is  not  a 
quarantine  law.  It  is  not  an  inspection  law.  It  says  to  all 
natural  persons,  and  to  all  transportation  companies :  *You 
shall  not  bring  into  the  state  any  Texas  cattle  or  any  Mexi- 
can cattle  or  Indian  cattle  between  March  1st  and  December 
1st  in  any  year,  no  matter  whether  they  are  free  from  disease 
or  not,  no  matter  whether  they  may  do  an  injury  to  the  in- 
habitants of  the  state  or  not;  and  if  ^ou  do  bring  them  in, 
even  for  the  purpose  of  carrying  them  through  the  state  with  - 
out  unloading  them,  you  shall  be  subject  to  extraordinary 
liabilities.'     Such  a  statute,  we  do  not  doubt,  it  is  beyond 
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the  power  of  a  state  to  enact.  To  hold  otherwise  would  be 
to  ignore  one  of  the  leading  objects  which  the  constitution  of 
the  United  States  was  designed  to  secure/* 

The  decision  in  that  case  was  placed  distinctly  on  the 
ground  that  although  the  state  could  prevent  persons  and 
animals  suffering  under  contagious  or  infectious  diseases, 
or  convicts,  etc.,  from  entering  the  state,  it  could  not, 
under  the  cover  of  exerting  its  police  powers,  substantially 
prohibit  or  burden  either  foreign  or  interstate  commerce; 
and  the  Missouri  statute  was  held  to  be  unconstitutional, 
because  it  went  beyond  the  necessities  of  the  case,  having 
been  so  drawn  as  to  exclude  all  Texas,  Mexican,  or  Indian 
cattle  from  the  state  (except  cattle  to  be  transported  across 
and  out  of  the  state),  whether  free  from  disease  or  not,  or 
whether  they  would  or  would  not  do  injury  to  the  inhabitants 
of  the  state. 

No  such  criticism  can  be  made  of  the  statute  of  Kansas. 
It  does  not  prohibit  the  bringing  into  the  state  of  all  Texas 
cattle.  It  does  not  in  any  true  sense  prohibit  or  burden  any 
commerce  among  the  states  specifically  authorized  by 
congress,  but,  for  purposes  of  self -protection  only  and  in 
the  exercise  of  its  inherent  power  to  protect  the  property  of 
its  people,  declared  that  any  corporation  or  person  bringing 
into  the  state  or  driving  into  or  through  any  county  of  the 
state  cattle  liable  to  impart  or  capable  of  communicating 
Texas,  splenic,  or  Spanish  fever  to  domestic  cattle,  should 
be  responsible  in  damages  to  any  one  to  whose  cattle  that 
disease  was  communicated  by  the  cattle  so  brought  into  the 
state. 

The  general  views  we  have  expressed  are  sustained  by 
Kimmish  v.  Ball,  129  U.  S.  217,  220,  222,  9  Sup,  Ct.  277. 
That  case  involved  the  validity  of  section  4059  of  the  Iowa 
Code,  providing,  in  respect  of  Texas  cattle  that  had  not  been 
wintered  at  least  one  winter  north  of  the  southern  boundary 
of  Missouri  or  Kansas,  that  **if  any  person  now  or  hereafter 
has  in  his  possession,  in  this  state,  any  such  Texas  cattle> 
he  shall   be  liable  for  any  damages  that  may  accrue  from 
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allowing^  said  cattle  to  run  at  large,  and  thereby  spreading- 
the  disease  among  other  cattle  known  as  the  Texas  fever, 
and  shall  be  punished  as  is  prescribed  in  the  preceding^ 
section."  It  was  contended  that  that  section  was  in  conflict 
with  the  power  of  congress  to  regulate  commerce  among  the 
states,  as  well  as  with  section  2  of  article  4  of  the  constitution, 
of  the  United  States,  relating  to  the  privileges  and  immunities 
of  citizens  of  the  several  states.  The  court  stated  that  the 
statute  of  Iowa  was  based  upon  the  notorious  fact  that  cattle 
which  were  brought  during  the  spring  and  summer  months 
from  Texas  and  Arkansas,  and  from  the  Indian  Territory,, 
were  often  affected  with  what  is  known  as  ** Texas  fever," 
and  that  all  danger  of  infection  therefrom  could  be  removed 
by  cold  weather,  such  as  was  usual  in  the  country  north  of 
the  southern  boundary  of  Missouri  and  Kansas.  Speaking^ 
by  Mr.  Justice  Field,  it  said  :  **Section  4059,  with  which 
we  are  concerned,  provides  that  any  person  who  has  in  his- 
possession,  in  the  state  of  Iowa,  any  Texas  cattle  which 
have  not  been  wintered  north,  shall  be  liable  for  any  damages 
that  may  accrue  from  allowing  such  cattle  to  run  at  large,  and 
thereby  spread  the  disease.  We  are  unable  to  appreciate 
the  force  of  the  objection  that  such  legislation  is  in  conflict 
with  the  paramount  authority  of  congress  to  regulate  inter- 
state commerce.  We  do  not  see  that  it  has  anything  to  do 
with  that  commerce.  It  is  only  leveled  against  allowing 
diseased  Texas  cattle  held  within  the  state  to  run  at  ♦large.**' 
In  reference  to  the  other  objection  made  to  the  act,  the  court 
said  :  * 'There  is  no  denial  of  any  rights  and  privileges  ta- 
citizens  of  other  states  which  are  accorded  to  citizens  of 
Iowa.  No  one  can  allow  diseased  cattle  to  run  at  large  in 
Iowa  without  being  held  responsible  for  the  damages  caused 
by  the  spread  of  the  disease  thereby ;  and  the  clause  of  the 
constitution  declaring  that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states  does  not  give  nonresident  citizens  of  Iowa  any 
greater  privileges  and  immunities  in  that  state  than  her  owa 
citizens  there  enjoy.     So  far  as  liability  is  concerned  for  the 
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act  mentioned,  citizens  of  other  states  and   citizens   of   Iowa 
stand  upon  the  same  footing." 

The  case  of  Sherlock  v.  Ailing,  93  U.  S.  99,  103,  well 
illustrates  the  principle  which,  we  think,  must  control  the 
present  case.  That  was  an  action  for  damages  under  a 
statute  of  Indiana,  giving  a  right  of  action  in  favor  of  the 
personal  representative  of  one  whose  death  was  caused  by 
the  wrongful  act  or  omission  of  another,  whenever  the  latter, 
if  he  had  lived,  could  sue  for  an  injury  for  the  same  act  or 
omission.  In  that  case,  the  death,  on  account  of  which  the 
suit  was  brought,  occurred  by  reason  of  a  collision  between 
two  steamboats  navigating  the  Ohio  river.  It  appears  from 
the  report  of  the  case  that  one  of  the  grounds  of  defense  was 
that,  at  the  time  of  the  alleged  injuries,  the  colliding  boats 
were  engaged  in  carrying  on  interstate  commerce  under  the 
laws  of  the  United  States;  and  that  the  defendants,  as  their 
owners,  were  not  liable  for  injuries  occurring  in  navigation 
through  the  carelessness  of  their  officers,  except  as  prescribed 
by  congress ;  and  that  the  acts  of  congress  did  not  cover  the 
liability  asserted  by  the  plaintiff  under  the  statute  of  Indiana. 
The  act  of  congress  referred  to  was  that  of  March  30,  1852 
(10  Stat.  65,  c.  106),  providing  for  the  better  security  of  the 
lives  of  passengers  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam.  After  referring  to  some  of  the  principal 
cases  in  which  state  enactments  had  been  held  void  for 
interfering  with  the  freedom  of  interstate  commerce,  the 
court  said  that  the  Indiana  statute  '^imposes  no  tax, 
prescribes  no  duty,  and  in  no  respect  interferes  with  any 
regulations  for  the  navigation  and  use  of  vessels.  It  only 
declares  a  general  principle  respecting  the  liability  of  all  per- 
sons within  the  jurisdiction  of  the  state  for  torts  resulting  in 
the  death  of  parties  injured.  And  in  the  application  of  the 
principle  it  makes  no  difference  where  the  injury  complained 
of  occurred  in  the  state,  whether  on  land  or  on  water.  Gen- 
eral legislation  of  this  kind,  prescribing  the  liabilities  or 
duties  of  citizens  of  a  state,  without  distinction  as  to  pursuit 
or  calling,  is  not  open  to  any  valid  objection  because  it  may 
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affect  persons  engaged  in  foreign  or  interstate  commerce. 
Objection  might  with  equal  propriety  be  urged  against  legis  - 
lation  prescribing  the  form  in  which  contracts  shall  be  au- 
thenticated, or  property  descend  or  be  distributed  on  the 
death  of  its  owner,  because  applicable  to  contracts  or  estates 
of  persons  engaged  in  such  commerce.  In  conferring  upon 
congress  the  regulation  of  commerce,  it  was  never  intended 
to  cut  the  state  off  from  legislating  on  all  subjects  relating  to 
the  health,  life,  and  safety  of  their  citizens,  though  the  legis- 
lation might  indirectly  affect  the  commerce  of  the  country. 
Legislation,  in  a  great  variety  of  ways,  may  affect  commerce 
and  persons  engaged  in  it  without  constituting  a  regulation 
of  it,  within  the  meaning  of  the  constitution."  Again,  in  the 
same  case:  **Until  congress,  therefore,  makes  some  regula- 
tion touching  the  liability  of  parties  for  marine  torts  resulting 
in  the  death  of  the  persons  injured,  we  are  of  opinion  that 
the  statute  of  Indiana  applies,  giving  a  right  of  action  in  such 
cases  to  the  personal  representatives  of  the  deceased,  and 
that,  as  thus  applied,  it  constitutes  no  encroachment  upon 
the  commercial  power  of  congress." 

In  Patterson  v,  Kentucky,  97  U.  S.  501,  505,  this  court 
said  that  **the  states  may,  by  police  regulations,  protect  their 

9 

people  against  the  introduction  within  their  respective  limits 
of  infected  merchandise,"  and,  by  like  regulations,  **exclude 
from  their  midst,  not  only  convicts,  paupers,  idiots,  lunatics, 
and  persons  likely  to  become  a  public  charge,  but  animals 
having  contagious  diseases." 

So,  it  has  been  held  that,  in  the  absence  of  legislation  by 
congress  on  the  subject,  a  state  may  prescribe,  as  a  rule  of 
civil  conduct,  that  engineers  on  railroad  trains  engaged  in 
the  transportation  of  passengers  and  freight,  including  inter- 
state trains,  shall  undergo  an  examination  by  a  state  board 
as  to  their  qualifications,  before  becoming  entitled  to  operate 
locomotive  engines  within  such  state,  and  that  persons  em- 
ployed on  railways  shall  be  subjected  to  like  examination 
with  respect  to  their  powers  of  vision.     Smith  v,  Alabama, 
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124  U.  S.   465.  482,  8  Sup.  Ct.  564;  NashviUe,  C.  &  St.  L. 
Ry.  Co.  V,  Alabama,  128  U.  S.   96,  101,  9  Sup.  Ct.  28. 

In  New  York,  N.  H.  &  H.  R.  R.  v.  New  York,  165  U.  S. 
628,  633,  17  Sup.  Ct.  418,  it  was  contended  that  section  5258 
of  the  Revised  Statutes,  relating  to  transportation  of  persons 
and  property  from  one  state  to  another  state,  so  far  covered 
the  whole  subject  of  interstate  transportation  as  to  render 
inapplicable  to  interstate  carriers  a  statute  of  New  York 
regulating  the  heating  of  steam  passenger  cars,  and  directing 
guards  and  guard  posts  to  be  placed  on  railroad  bridges  and 
trestles.  But  this  court  said  that  the  authority  conferred  by 
congress  **upon  railroad  companies  engaged  in  commerce 
among  the  states,  whatever  may  be  the  extent  of  such  au- 
thority, does  not  interfere  in  any  degree  with  the  passage  by 
the  state  of  laws  having  for  their  object  the  personal  security 
of  passengers  while  traveling,  within  their  respective  limits, 
from  one  state  to  another,  on  cars  propelled  by  steam." 

In  Telegraph  Co.  v,  James,  162  U.  S.  650,  660,  16  Sup.Ct. 
934,  this  court  sustained  as  valid  a  statute  of  Georgia  re- 
quiring every  teleg^raph  company,  with  a  line  of  wires  wholly 
or  partly  within  that  state,  to  receive  dispatches,  arid,  on 
payment  of  the  usual  charges,  to  transmit  or  deliver  them 
with  due  diligence,  under  a  penalty  of  $100.  It  was  contended 
in  that  case,  as  to  teleg^raph  messages  from  points  outside  to 
points  inside  the  state,  that  the  local  statute  was  a  regulation 
of  interstate  commerce,  and  therefore  void.  That  contention 
was  overruled,  the  court  saying:  **It  would  not  unfavorably 
affect  or  embarrass  it  in  the  course  of  its  employment,  and 
hence,  until  congress  speaks  upon  the  subject,  it  would  seem 
that  such  a  statute  must  be  valid.  It  is  the  duty  of  a  tele- 
graph company  which  receives  a  message  for  transmission, 
directed  to  an  individual  at  one  of  its  stations,  to  deliver  that 
message  to  the  person  to  whom  it  is  addressed,  with  reason- 
able diligence  and  in  good  faith.  That  is  a  part  of  its  con- 
tract, implied  by  taking  the  message  and  receiving  payment 
therefor.  The  statute  in  question  is  of  a  nature  that  is  in 
aid  of  the  performance  of  a  duty  of  the  company  that  would 
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exist  in  the  absence  of  any  such  statute,  and  it  is  in  no  wise 
obstructive  of  its  duty  as  a  teleg^rapb  company.  It  imposes 
a  penalty  for  the  purpose  of  enforcing  this  general  duty  of 
the  company.  The  direction  that  the  delivery  of  the  message 
shall  be  made  with  impartiality,  and  in  good  faith,  and  with 
due  diligeace,  is  not  an  addition  to  the  duty  which  it  would 
owe  in  the  absence  of  such  a  statute.  '  Can  it  be  said  that  the 
imposition  of  a  penalty  for  the  violation  of  a  duty  which  the 
company  owed  by  the  general  law  of  the  land  is  a  regulation 
of  or  an  obstruction  to  interstate  commerce, within  the  mean- 
ing of  that  clause  of  the  federal  constitution  under  discussion? 
We  think  not.'* 

These  cases  all  proceed  upon  the  ground  that  the  regula  - 
tion  of  the  enjoyment  of  the  relative  rights,  and  the  perform  - 
ance  of  the  duties,  of  all  persons  within  the  jurisdiction  of  a 
state,  belong  primarily  to  such  state,  under  its  reserved  power 
to  provide  for  the  safety  of  all  persons  and  property  within 
its  limits ;  and  that  even  if  the  subject  of  such  regulations  be 
one  that  may  be  taken  under  the  exclusive  control  of  congress, 
and  be  reached  by  national  legislation,  any  action  taken  by 
the  state  upon  that  subject  that  does  not  directly  interfere 
with  rights  secured  by  the  constitution  of  the  United  States  or 
by  some  valid  act  of  congress,  must  be  respected  until  con- 
gress intervenes. 

It  is  suggested  that  the  statute  is  so  drawn  that  the  railway 
company  would  be  liable,  even  if  it  acted  in  good  faith,  and 
had  no  reason  to  believe,  after  the  exercise  of  the  utmost 
diligencb,  that  the  cattle  it  received  for  transportation  were 
liable  to  impart  or  were  capable  of  communicating  the  fever 
named  in  the  statute.  If  the  statute  were  thus  interpreted, 
it  might  be — though  upon  that  point  we  express  no  opinion 
— that  it  would  be  so  oppressive  in  its  necessary  operation 
as  to  be  deemed  a  burden  upon  the  transportation  of  all 
cattle  from  Texas,  whether  diseased  or  not,  and  for  that 
reason  be  liable  to  the  same  objection  urged  against  the 
statute  involved  in  Railroad  Co.  v,  Husen.  But  we  do  not 
so  construe  the  statute.     Its  sixteenth  section  must  be  inter- 
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preted  in  connection  with  the  seventeenth  -  section.  The 
latter,  as  we  have  stated,  declares  that  in  the  trial  of  any 
civil  action,  under  the  statute,  proof  that  the  cattle  were 
brought  into  the  state  from  south  of  the  thirty -seventh  par- 
allel of  north  latitude  (the  southern  boundary  line  of  Kansas) 
should  he  prima  facie  evidence  that  they  were,  between  the 
1st  day  of  February  and  the  ist  day  of  December,  capable 
of  communicating  and  liable  to  impart  Texas,  splenic,  or 
Spanish  fever,  and  that  **the  owner  or  owners,  or  person  or 
persons,  in  charge  of  such  cattle,  had  full  knowledge  or 
notice  thereof.*'  As  the  state  is  competent  to  protect  its 
domestic  cattle  against  disease  that  may  be  communicated 
by  cattle  coming  from  beyond  its  limits,  this  rule  of  evidence 
cannot  be  regarded  as  inconsistent  with  any  right  secured  by 
the  national  constitution,  or  as  obstructing  commerce  among 
the  states ;  for  the  rule  finds  its  justification  in  the  fact, 
heretofore  recognized  by  this  court,  and  substantially  by  the 
act  of  congress,  that  Texas  cattle,  when  brought  northward 
during  the  spring  and  summer  months,  often  carry  the  germs 
of  fever,  or  are  often,  though  not  always,  infected  with  fever 
that  may  be  communicated  by  them  to  domestic  cattle. 
That  rule,  as  prescribed,  implies  that  damages  shall  not  be 
recovered  if, from  all  the  evidence,it  appears  that  the  defend- 
ant had  no  knowledge  or  notice  that  the  cattle  were  of  the  kind 
forbidden  by  the  statute  to  be  brought  into  the  state.  This 
was  the  interpretation  placed  upon  the  statute  by  the  plaintiff. 
His  petition  alleges  that,  before  the  cattle  in  question  were 
shipped,  transported,  and  driven  as  stated,  the  defendants 
had  knowledge,  and  were  put  upon  inquiry,  and  had  reason 
to  know,  that  **said  Texas  cattle  so  kept,  shipped,  transport- 
ed, and  driven  were  of  a  kind  capable  of  communicating 
and  liable  to  communicate  and  impart  said  disease  to  the 
domestic  cattle  of  this  state,  and  to  the  aforesaid  cattle  of 
the  plaintiff."  And  under  this  construction  of  the  statute 
the  case  was  tried.  The  trial  court,  among  other  things, 
instructed  the  jury  :  ''The  mere  fact  that  the  cattle  of  the 
plaintiff  or  those  of  any  of  the  cross -petitioning  defendants 
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became  sick  and  died  from  this  disease,  imparted  to  them  by 
cattle  transported  by  the  said  defendant  into  Lyon  or  Chase 
counties,  is  not  sufl&cient  to  warrant  a  finding  against  said 
defendant  railway  company.  You  must  find  from  the 
evidence — First.  That  Texas  cattle  were,  in  fact,  brought 
into  this  state.  Of  this  there  is  no  denial,  and  you  can 
consider  that  fact  as  established.  Second.  That  the  cattle 
of  the  plaintiff  and  each  of  the  cross -petitioning  defendants 
who  seek  to  recover  herein  against  said  railway,  because  of 
the  loss  of  cattle,  became  infected  and  died  because  of  the 
disease  imparted  to  them  by  such  Texas  cattle,  and  that 
such  disease  was  Texas,  splenic,  or  Spanish  fever.  And, 
third,  that  the  officers,  employees,  or  agents  of  the  railway 
company  defendant  had  knowledge  that  such  Texas  cattle 
transported  by  it  to  this  state  were  liable  to  impart  such 
disease  to  the  native  cattle  of  this  state,  or  that  they  ought, 
by  the  exercise  of  diligence  and  care,  to  have  known  of  the 
dangerous  character  of  these  cattle,  and  that  they  would  or 
were  liable  to  impart  said  disease  to  the  native  cattle  of  this 
state.*'  We  do  not  understand  from  the  opinion  of  the  su- 
preme court  of  the  state  that  it  disagreed  with  this  interpreta- 
tion of  the  statute. 

3.  In  support   of  the  contention  that  national  legislation 
leaves  no  room  for  state  enactments  relating  to  the  bringing 
of  diseased  cattle  into  one  state  from  another  state,   the  rail- 
way  company  refers   to  the   act    of  congress 
approved   March  3,    1891  (26   Stat.  1044,  1049,  ®""*" 

c.  544),  appropriating  $500,000  for  carrying  out  the  provi- 
sions of  the  act  for  establishing  the  bureau  of  animal  industry, 
and  which  authorized  the  secretary  of  agriculture  to  use  any 
part  of  that  sum  he  might  deem  necessary  or  expedient, 
and  in  such  manner  as  he  might  think  best  to  prevent  the 
spread  of  pleuro -pneumonia  and  other  diseases  of  animals, 
and  for  this  purpose  to  employ  as  many  persons  as  he  might 
deem  necessary,  and  to  expend  any  part  of  that  sum  in  the 
purchase  and  destruction  of  diseased  or  exposed  animals  and 
the  quarantine   of  the  same,  whenever,  in  his  judgment,  it  is 
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essential  to  prevent  the  spread  of  pleuro- pneumonia  or  other 
diseases  of  animals  from  one  state  into  another.  This  con- 
tention is  disposed  of  by  what  has  already  been  said. 

4.  In  support  of  the  same  contention,  the  company  refers 
to  section  5258  of  the  Revised  Statutes  of  the  United  States, 
brought  forward  from  the  act  of  June  15,  1866  (14  Stat.  66, 
^j^^^  c.  124),  which  authorizes  every  railroad  com- 

pany in  the  United  States,  operated  by  steam, 
its  successors  and  assigns,  '*to  carry  upon  and  over  its  road, 
boats,  bridges  and  ferries,  all  passengers,  troops,  government 
supplies,  mails,  freight  and  property  on  their  way  from  any 
state  to  another  state,  and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  states  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same  to  the  place 
of  destination.'*  It  is  scarcely  necessary  to  say  that  an  act 
of  congress  that  does  no  more  than  give  authority  to  railroad 
companies  to  carry  '^freight  and  property'*  over  their  re- 
spective roads  from  one  state  to  another  state  will  not  au- 
thorize a  railroad  company  to  carry  into  a  state  cattle  known, 
or  which  by  due  diligence  may  be  known,  to  be  in  such  a 
condition  as  to  impart  or  communicate  disease  to  the  domes  - 
tic  cattle  of  such  state.  A  railroad  company  carrying 
diseased  cattle  into  a  state  cannot  claim  the  protection  of 
section  5258,  any  more  than  it  could  when  carrying  into  a 
state  rags  known,  or  which  by  proper  diligence  could  have 
been  known,  to  be  infected  with  yellow  fever.  If  the  carrier 
takes  diseased  cattle  into  a  state,  it  does  so  subject  for  any 
injury  thereby  done  to  domestic  cattle  to  such  liability  as  may 
arise  under  any  law  of  the  state  that  does  not  go  beyond  the 
necessities  of  the  case  and  burden  or  prohibit  interstate  com- 
merce. A  statute  precribing  as  a  rule  of  civil  conduct  that 
a  person  or  corporation  bringing  into  the  state  cattle  that  are 
known,  or  which  by  proper  diligence  could  be  known,  to  be 
capable  of  communicating  disease  to  domestic  cattle,  cannot 
be  regarded  as  beyond  the  necessities  of  the  case,  nor  as 
interfering  with  any  right  intended  to  be  given  or  recognized 
by  section  5258  of  the  Revised  Statutes. 


Am  &  Engr  CARRIERS  OF  FREIGHT  63 

RCas 

Missouri,  K.  &  T.  Rj.  €k>.  v.  Haber 

Applying  the  principles  settled  in  prior  cases  to  the  case 
before  us,  it  is  clear  that  a  railroad  company  is  not  in  any 
just  sense  hindered  or  obstructed  by  the  statute  of  Kansas  in 
the  exercise  of  any  privilege  given  or  authority  conferred  by 
section  5258  of  the  Revised  Statutes.  This  must  be  so,  unless 
the  company  should  be  held  to  be  entitled,  of  right,  to  carry 
into  a  state,  from  another  state,  as  freight  or  property,  cattle 
liable  to  impart  or  capable  of  communicating  disease,  and  of 
whose  condition  at  the  time  it  had  knowledge,  or  could  have 
had  knowledge  by  the  exercise  of  reasonable  diligence.  We 
cannot  so  hold.  And  we  adjudge  that  if  congress  could  author- 
ize the  carrying  of  such  cattle  from  one  state  into  another 
state,  and  by  legislation  protect  the  carrier  against  all  suits 
for  damages  arising  therefrom,  it  has  not  done  so;  nor  has 
it  enacted  any  statute  that  prevents  a  state  from  prescribing 
such  a  rule  of  civil  conduct  as  that  found  in  the  statute  of 
Kansas. 

5.  Much  was  said  at  the  bar  about  the  finding  of  the  jury 
being  against  the  evidence.  We  cannot  enter  upon  such  an 
inquiry.  The  facts  must  be  taken  as  found  by  the  jury,  and 
this  court  can  only  consider  whether  the  statute, 
as  interpreted  to  the  jury,  was  in  violation  of  ?S2Sl?J°'^^ 
the  federal  constitution.  Chicago,  B.  &  Q.  R. 
Co.  V,  City  of  Chicago,  166  U.  S.  226,  242-246,  17  Sup.  Ct. 
581. 

Perceiving  no  errror  in  the  record  in  respect  of  any  question 
of  a  federal  nature,  the  judgment  of  the  supreme  court  of 
Kansas  is  affirmed. 

Mr.  Justice  Brewer,  dissenting. 

I  am  unable  to  concur  in  the  opinion  filed  in  this  case. 
The  statute  provides  that  a  carrier  bringing  into  the  state 
cattle  which  are  capable  of  communicating  Texas,  splenic,  or 
Spanish  fever  to  domestic  cattle  shall  be  liable  to  any  persons 
injured  thereby  for  all  damages  they  may  sustain  by  reason 
of  the  communication  of  said  fever.  This  liability  is  not 
limited  to  the  injury  which  may  be  done  by  the  cattle  while 
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in  the  possession  of  the  carrier,  but  extends  to  that  which 
may  be  done  at  any  time  thereafter  in  whosesoever  possession 
they  may  be.  And  in  this  particular  case  it  is  found  by  the 
jury  that  the  fever  was  communicated  and  the  injury  done 
after  the  cattle  had  passed  out  of  the  custody  of  the  carrier, 
and  into  the  possession  of  other  persons.  The  statute  also 
provides  that  proof  that  the  cattle  were  brought  into 
Kansas  from  territory  south  of  the  Kansas  state  line  shall  be 
prima  facie  evidence  that  they  were  capable  of  communicat- 
ing the  fever,  and  that  the  carrier  had  knowledge  of  that  fact. 

I  am  not  disposed  to  belittle  this  question,  or  the  difficulties 
which  attend  the  effort  to  prevent  a  communication  of  Texas 
fever  and  the  injuries  which  result  therefrom.  On  the  con- 
trary, I  fully  appreciate  the  importance  of  securing  to  all 
stock  owners  in  Kansas  and  elsewhere  the  fullest  protection 
against  this  so  fatal  disease,  and  believe  that  stringent  meas- 
ures may  properly  be  adopted  to  accomplish  this  result.  I 
differ  with  my  brethren  only  as  to  the  authority  by  which 
such  measures  should  be  enacted,  and  as  to  the  validity  of  the 
legislation  before  us.  It  is  conceded  in  the  opinion  of  the 
majority  that  congress  has  full  control  over  interstate  com- 
merce, and  that  it  is  the  only  authority  by  which  that  com- 
merce can  be  regulated.  On  the  other  hand,  it  is  equally 
clear,  as  pointed  out,  that  the  states  may  make  many  police 
restrictions  and  provisions  which,  while  indirectly  affecting 
interstate  commerce,  do  not  directly  regulate  it,  and  the  ques- 
tion is  whether  this  particular  statute  comes  within  the  cate- 
gory of  such  police  regulations. 

It  must  be  premised  that  Southern  cattle  which  are  cap- 
able of  communicating  this  disease  are  not  necessarily  them  - 
selves  diseased,  or  their  meat  unfit  for  consumption.  This  is 
not  a  mere  conjecture,  but  a  well-established  fact.  In  the 
report  of  the  bureau  of  animal  industry  for  the  years  1891  and 
1892,  which  contains  the  results  of  investigations  into  the  na- 
ture, cause,  and  prevention  of  cattle  fever,  it  is  said,  on  pages 
266  and  267  :  **  The  presence  of  the  parasite  in  Southern  cattle 
does  not  seem  to  materially  affect  their  health,  although  it  may 
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maintain  a  more  or  less  constant  breaking  up  of  the  red  cor- 
puscles on  a  small  scale,  which  would  necessarily  tax  certain 
vital  organs.  *  *  *  From  a  practical,  economic  standpoint, 
we  must  maintain  that  Southern  cattle  may  be  healthy,  and 
yet  be  the  cause  of  Texas  fever."  And  in  the  final  summing 
up  of  the  conclusions  of  the  investigators,  on  page  290,  it  is 
further  stated  :  ** Cattle  from  the  permanently  affected  terri- 
tory, though  otherwise  healthy,  carry  the  microparasite  of 
Texas  fever  in  their  blood.'* 

And  in  the  regulations  concerning  cattle  transportation, 
promulgated  by  the  United  States  department  of  agriculture 
on  February  26,  1892,  as  appears  from  the  record  in  this 
case,  as  also  in  similar  regulations  issued  by  the  same  de- 
partment on  December  15,  1897,  it  is  provided  that,  within 
certain  specified  dates,  no  cattle  are  to  be  transported  from 
below  the  federal  quarantine  line  except  by  rail  or  boat  for 
immediate  slaughter.  These  cattle  are  being  constantly  for- 
warded by  the  thousands  to  the  packing  houses  of  this  coun  - 
try,  and,  when  butchered,  their  meat  is  shipped  all  over  the 
world,  and  used  with  impunity.  Statistics  found  in  the 
cases  of  Cottiug  v.  Stockyards  Co.,— Sup.  Ct. ,  and  Hop- 
kins v.  U.S., — Sup.  Ct. ,    now   pending  in   this   court, 

show  that  in  the  year  1896  (and  that  is  but  a  sample  of  other 
years),  of  something  over  1,700,000  head  of  cattle  shipped 
to  the  Kansas  City  stockyards,  more  than  500,000  came 
from  the  territory  proscribed  by  the  Kansas  statute,  and  that 
of  these  cattle  60  per  cent,  or  more  were  sold  to  the  packing 
houses  there  situated  for  immediate  slaughter. 

It  appears  from  the  report  above  referred  to  that  this  fever 
is  generally  disseminated  by  means  of  a  tick,  technically 
called  "boophilus  bovis,*'  though  the  jury  in  this  case,  in 
answer  to  specific  questions,  found  that  the  fever  was  com- 
municable otherwise  than  in  that  way.  The  presence  of 
ticks  upon  the  cattle  does  not  necessarily  indicate  disease. 
They  are  purely  external,  like  fleas  on  a  dog,  and  do  not 
prove  that  the  body  is  in  an  unhealthy  condition.  It  may  be 
13  (N  8)  A  &  E  R  Cas— 5 
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a  curious  fact,  the  cause  of  which  is  not  yet  fully  explained, 
that  these  cattle  range  in  the  South  without  developing  in 
themselves  or  communicating  to  others  this  Tiexas  fever, 
while,  when  brought  into  the  temperate  zone,  they  seem  to 
communicate  it  freely  and  in  a  most  dangerous  form.  What- 
ever may  be  the  explanation  of  this  fact  does  not  abridge  its 
significance.  Hence  it  is  that  these  Southern  cattle,  although 
they  may  have  ticks  upon  them,  and  thus  be  liable  to  com- 
municate the  disease  to  Northern  cattle,  may  be  entirely  free 
from  anj'  disease,  their  meat  a  perfectly  healthy  article  of 
food,  and  they  themselves  legitimate  subjects  of  commerce. 
If  they  are,  when  brought  into  the  North,  pastured  at  a  dis- 
tance from  native  cattle,  and  the  latter  are  not  thereafter 
permitted  to  range  in  the  field  in  which  the  former  have  been 
kept,  the  disease  will  not  be  communicated ;  the  Southern 
cattle  may  safely  be  fattened,  and  prepared  for  market  and 
use.  It  is  only  when  the  native  cattle  are  permitted  to  pas- 
ture in  or  near  the  grounds  in  which  the  Southern  cattle  are 
or  have  recently  been  kept  that  injury  results.  The  case 
presented,  therefore,  is  not  that  of  legislation  to  prevent  im- 
portation of  diseased  meat, — that  which  in  itself  is  unhealthy 
and  unfit  for  use, — but  something  which,  if  improperly  or 
carelessly  handled,  may  communicate  disease  and  do  injury. 
The  very  phraseology  of  the  statute  indicates  this.  It  does 
not  name  diseased  cattle,  but  only  those  liable  to  communi- 
cate disease.  If  other  Northern  states  follow  with  like  legis  - 
lation,  commerce  between,  the  two  sections  of  the  country  in 
this  most  important  product  of  portions  of  the  South  will  be 
practically  interrupted. 

The  cases  referred  to  in  the  opinion  of  the  majority  in 
which  the  police  power  of  the  state  has  been  sustained  were 
cases  in  which  the  restrictions  or  regulations  only  indirectly 
affected  interstate  commerce, — as,  for  instance,  requiring  an 
engineer  to  take  out  a  state  license  (Smith  v,  Alabama,  124 
U.  S.  465,  8  Sup.  Ct.  564) ;  or  to  be  free  from  and  submit  to 
an  examination  for  color  blindness  (Nashville,  C.  &  St.  L. 
Ry.  Co.  V,  Alabama,  128  U.  S.  96,  9  Sup.  Ct.  28) ;  prescrib- 
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ing  the  mode  of  heating  passenger  cars  (New  York,  N.  H. 
&  H.  R.  Co.  V,  New  York,  165  U.  S.  628,  17  Sup.  Ct.  418)  ; 
requiring  the  prompt  delivery  of  telegraphic  messages  under 
condition  of  a  penalty  (Telegraph  Co.  v.  James,  162  U.  S. 
650,  16  Sup.  Ct.  934).  Nothing  of  that  kind  is  prescribed 
by  this  statute.  No  inspection  is  proyided  for  by  the  state ; 
none  required  of  the  carrier ;  no  duty  imposed  in  respect  to 
the  handling  and  care  of  the  cattle  while  in  its  possession. 
It  simply  prescribes  the  conditions  upon  which  the  carrier 
may  bring  cattle  into  the  state,  to  wit,  liability  not  merely 
for  injury  which  its  own  improper  handling  may  cause,  but 
for  injury  which  may  result  at  any  time  thereafter  from  any 
future  improper  handling  by  the  consignee  or  subsequent 
party  into  whose  custody  the  cattle  may  pass.  It  seems  to 
me,  beyond  any  peradventure,  this  is  a  legislation  directly 
regulating  commerce  between  the  states,  and,  as  such,  is 
within  the  sole  dominion  of  congress.  It  materially  affects 
the  conduct  of  the  carrier  outside  of  the  limits  of  the  state ; 
and  that  is  one  of  the  tests  of  invalidity*  Hall  v.  De  Cuir, 
95  U.  S.  485 — *88 ;  Bowman z;.  Railway  Co.,  125  U.  S.  465— 
486,  8  Sup.  Ct.  689,  1062.  Suppose  cattle  are  presented  to  a 
carrier  in  Texas  for  shipment  to  Kansas,  can  it  properly  re- 
fuse to  receive  and  transmit?  Can  it  plead  the  Kansas  statute 
in  defense  of  its  duty  as  a  common  carrier?  If  it  says  that 
the  cattle  have  ticks  upon  them,  and  therefore  are  liable  to 
communicate  Texas  fever,  or,  if  not  having  ticks  upon  them, 
may  otherwise  (as  shown  by  the  verdict  of  this  jury)  com- 
municate the  disease,  the  shipper  may  reply  that  he  intends 
them  for  immediate  slaughter,  and  that  they  are  a  legitimate 
article  of  commerce.  But  that  will  not  relieve  the  carrier. 
The  liability  imposed  by  the  Kansas  statute  does  not 
depend  upon  the  intent  with  which  the  cattle  are  shipped 
into  the  state;  and,  having  delivered  them  to  the  con- 
signee, the  carrier  has  no  further  control.  Although 
shipped  with  the  intention  of  immediate  slaughter,  the 
consignee    may    change  *  his    mind    and    pasture    them    in 
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the  state.     Whatever  may  have  been  the   intention  of  the 
shipment,  the  liability  of  the  carrier  is  the  same. 

I  cannot  believe  that  the  jcarrier  is  thus  placed  beneath  the 
upper  and  the  nether  millstone,  liable,  under  the  law  of  Texas, 
to  the  owner  of  the  cattle  if  he  refuses  to  ship  them  (Bowman 
V.  Railway  Co.,  stipra),  smd  liable  to  anyone  in  Kansas, 
under  the  Kansas  statute,  if  injuries  result  from  the  improper 
handling  by  the  consignee  or  others.  The  presumption  of 
knowledge,  which  is  provided  for  in  section  17,  is,  in  this  as- 
pect of  the  case,  entirely  immaterial,  and  does  not  affect  the 
validity  of  the  statute.  Apply  the  principle  of  this  legisla- 
tion to  other  objects  than  cattle,  and  see  in  what  it  results. 
Gunpowder,  dynamite,  many  of  the  drugs  used  in  medicine, 
while  legitimate  articles  of  commerce,  and  of  great  value  for 
certain  purposes,  may,  if  improperly  or  carelessly  handled, 
be  the  means  of  doing  immense  injury.  Can  a  state  say  to  a 
carrier,  "You  may  bring  gunpowder  or  any  other  article  of 
danger  into  the  state,  but,  if  you  know  its  dangerous  char- 
acter, you  shall  be  responsible  for  all  damages  that  it  may 
cause  in  the  hands  of  the  consignee  or  any  subsequent  party 
through  improper  handling?*'  It  certainly  places  it  in  the 
power  of  the  state  to  most  materially  interfere  with  interstate 
commerce  if  it  can  prescribe  that  as  a  condition  of  its  being 
carried  on.  The  number  of  articles  and  the  amount  of  inter- 
state commerce  thus  subjected  to  the  will  of  the  state  can 
scarcely  be  overestimated. 

It  is  undoubtedly  true  that  legislation  should  be  had  in 
respect  to  matters  of  this  kind,  but,  in  my  judgment,  such 
legislation  can  only  come  from  congress,  and  that  body,  and 
that  body  alone,  can  prescribe  the  conditions  upon  which 
commerce  in  these  cattle  can  be  carried  on.  Congress  has 
legislated,  but  only  partially,  and  the  fact  that  its  legislation 
does  not  go  so  far  as  in  the  judgment  of  the  legislature  of 
Kansas  is  required,  is  not,  in  my  opinion,  sufficient  to 
warrant  the  state  in  enacting  this  statute.  For  these  reasons, 
thus  briefly  stated,  I  am  compelled  to  dissent  from  the  opinion 
of  the  court. 
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Atchison,  T.  &  S.  P.  Ry.  Co. 

V. 

Campbell. 

( Court  of  Appeals  of  Kansas y  March  20,  i8gg. ) 

Shippers  of  Live-Stock — Transportation  without  Extra  Charge — 
Constitutionality  of  Statute. — Chapter  167  of  the  Session  Laws  of 
1897  is  constitutional  and  valid. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Sedgwick  county  district  court. 
Affirined, 


-  ^ 


A,  A.  Hurd  and  Fred.  W,  Beniley,  for  plaintiff  in  error. 
Sankey  &  Campbell y  for  defendant  in  error. 

Dennison,  p.  J.  This  action  was  originally  commenced 
in  justice  court  in  Sedgwick  county,  Kan.,  by  Campbell,  to 
recover  from  the  railway  company  the  sum  of  $8.75  and  an 
attorney's  fee  provided  for  by  chapter  167  of  the  I<aws  of  1897 . 
Campbell  shipped  a  car  load  of  cattle  from  Attica,  Kan.,  to 
Kansas  City,  Kan.,  and  presented  his  contract  to  the  con- 
ductor, and  was  carried  to  Kansas  City.  Upon  his  return 
he  presented  his  contract  to  the  conductor,  and  demanded  to 
be  carried  to  Attica,  which  demand  was  refused,  and  he  was 
compelled  to  pay  $8.75,  the  regular  passenger  fare  from  Kan- 
sas City  to  Attica.  Campbell  obtained  judgment  in  the  jus- 
tice court,  and  the  railway  company  appealed  to  the  district 
court.  Campbell  obtained  a  judgment  against  the  railway 
company  in  the  district  court,  and  it  brings  the  case  here  for 
review.  *The  only  question  raised  is  the  constitutionality  of 
said  chapter  167,  Laws  1897.  It  is  contended  that  the  act 
is  in  conflict  with  that  part  of  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
provides  that  **no  state  shall  make  or  enforce  any  law  which 
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shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.''  By  the  terms  of  the  act  in  question,  a  railway  com- 
pany, **in  consideration  of  the  usual  price  paid  for  the  ship- 
ment of  said  car,  shall  pass  the  shipper  or  his  employee  to 
and  from  the  point  designated  in  the  contract  or  bill  of  la- 
ding without  further  expense  to  the  shipper  in  the  way  of 
fare.*'  We  cannot  agree  with  the  counsel  for  the  plaintiff 
in  error  that  the  railroad  company  is  required  to  carry  the 
shipper  or  his  employee  without  consideration  therefor.  The 
act  itself  provides  for  a  consideration,  which  is  **the  usual 
price  paid  for  the  shipment  of  said  car."  There  is  no  at- 
tempt made  to  fix  the  rate  per  car.  The  only  requirement 
is  that  for  the  usual  price  per  car  it  shall  carry  the  shipper 
or  his  employee  to  and  from  the  destination  of  the  consign- 
ment. It  was  evidently  the  intention  of  the  legislature  to 
compel  the  corporation  to  grant  the  same  privileges  to  a 
person  who  had  but  one  car  load  of  stock  to  ship  that  it  does 
to  those  who  have  more  than  one  car  load.  Instead  of  de- 
priving the  corporation  of  the  equal  protection  of  the  law, 
it  compels  it  to  grant  equal  protection  to  the  limited  shipper. 
It  does  not  say  how  much  the  railroad  company  shall  charge 
per  car,  but  requires  it  to  grant  the  same  privileges  to  the 
shipper  of  one  car  load  of  stock  that  it  has  been  granting  to 
the  shipper  of  two  or  more  car  loads.  There  is  no  attempt 
made  to  prescribe  the  conditions  or  terms  of  the  contract  be- 
tween the  company  and  the  shipper,  other  than  that  the  price 
per  car  and  conditions  shall  include  transportation  for  the 
shipper  of  the  stock  to  and  from  the  point  of  shipment. 
Neither  is  there  an  attempt  to  prescribe  the  manner  of  trans  - 
portation,  or  the  terms  and  conditions  attached  thereto. 
This  act  is  not  an  attempt  to  regulate  interstate  commerce, 
nor  is  it  class  legislation. 

The  provision  pertaining  to  attorney's  fee  has  been  held,  in 
Railroad  Co.  v,  Matthews,  58   Kan.  447,  49  Pac.  602,  to  be 
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constitutional  and  valid.  Counsel  for  plaintiff  in  error  say, 
in  their  brief,  that  the  decision  in  the  Matthews  Case  is 
squarely  against  their  contention  in  this  case,  but,  being  in 
conflict  with  the  decision  of  the  United  States  supreme 
court  in  the  case  of  Railway  Co.  v.  Ellis,  17  Sup.  Ct.  255, 
it  is  not  binding  upon  this  court.  So  long  as  the  decision 
of  our  supreme  court  in  the  Matthews  Case  is  unreversed, 
we  shall  follow  it.  The  title  to  the  act  in  question  is  not 
in  conflict  with  section  16  of  article  2  of  the  constitution  of 
the  state  of  Kansas.  The  judgment  of  the  district  court  is 
affirmed.     All  the  judges  concurring. 


Cumberland  Telephone  &  Telegraph  Co. 

V. 

Morgan's  L.  &  T.  R.  Co. 

{Supreme  Court  of  Louisiana,  Jan,  p,  rSgg,) 

Common  Carriers — Refusal  to  Carry — Mandamus.* — When  a  cor- 
poration undertakes  to  operate  a  railroad  franchise,  it  assumes  all 
the  duties  and  obligations  which  spring  by  law  from  the  character 
of  its  business,  and  from  the  customs  incidental  to  it.  It  tenders  a 
continuing  ofiFer  to  the  general  public  that  it  will' perform  these 
duties,  for  the  benefit  of  each  and  every  one  of  them,  when  demanded 
at  its  hands.  When  any  member  of  the  public  makes  a  demand 
upon  it  under  such  general  offer,  there  immediately  results  a  civil 
obligation  on  the  part  of  the  company  in  favor  of  the  party  making 
the  demand,  enforceable  in  the  name  of  such  party,  through  the 
usual  remedies  by  which  contracts  are  enforced.  The  party  seeking 
the  enforcement  of  the  obli/?ation  by  mandamus  cannot  be  driven 
by  the  corporation  to  an  action  for  damages,  nor  can  it,  by  the  pay- 
ment of  money,  leave  unperformed  its  specific  affirmative  legal 
duty. 

Same — Same — Same. — When  a  common  carrier  refuses  absolutely 
to  recognize  a  certain  duty  which  is  claimed  to  rest  upon  it  as  such, 
and  to  perform  it  under  any  terms  and  conditions,  the  party  claim- 

*See  note  at  end  of  case. 
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ing  the  existence  of  such  duty  may  test  that  fact  by  mandamus^ 
leaving  open  the  question  as  to  the  specific  terms  and. conditions 
mpon  which  it  is  to  be  performed. 

Same — Contracts  to  Prevent  Competition. — The  court  will  not 
'permit  a  railroad  company  to  tie  itself  up,  in  the  discharge  of  its 
duties  as  a  common  carrier,  and  in  its  aflFording  to  the  general 
public  all  the  facilities  which  it  can  consistently  render,  and  is 
willing,  able,  and  anxious  to  render,  by  a  contract  with  another 
corporation  that  it  should  not  do  so. 

Same — Same — Public  Policy. — A  contract  made  by  a  railroad  com- 
pany with  a  telegraph  company,  to  which  the  former  had  granted 
the  exclusive  right  of  way  over  and  along  its  line,  that  the  railroad 
'Company  would  not,  if  it  might  lawfully  refuse  so*to  do,  transport 
men  or  material  for  the  construction,  maintenance,  or  operation  of 
•a  line  of  poles  and  wires  in  competition  with  the  line  of  the  telegraph 
^company,  except  at  and  for  the  railroad's  local  rates,  or  furnish  for 
any  competing  line  any  facilities  or  assistance  it  might  lawfully 
withhold,  oi:  stop  its  trains  or  distribute  any  material  therefor  at 
any  other  than  regular  stations,  if  it  could  lawfully  withhold  doing 
>so,  is  contrary  to  public  policy,  and  in  restraint  of  trade. 

(Syll&bus  by  the  Court.) 

Appeal  by  defendant  from  parish  of  Orleans  civil  dis- 
trict court.     Affirmed. 

The  plaintiff  applied  in  the  district  court  for  a  mandamus 
commanding  the  defendant  to  receive,  transport,  and  deliver 
poles,  wires,  cross  arms,  etc.,  offered  to  be  shipped  by  it  on 
«     -  .  ^  the   line   of   the   latter' s   railroad   from  Boutte 

Oase  Stated. 

Station  to  Morgan  City,  La.,  and  to  deliver  the- 
same  in  the  swamps  along  the  line  of  the  defendant,  between 
the  said  termini  \  that  the  right  of  the  railroad  company  to 
regulate  the  time,  order,  and  manner  of  delivery,  so  as  not 
to  conflict  with  its  other  business,  be  protected  by  said  judg- 
ment; and  its  right  to  demand  and  receive  from  plaintiff  the 
usual,  just,  and  proper  freight  charges  for  said  service  be  also 
reserved.  The  application  was  based  upon  allegations  that 
plaintiff  was  actually  building  a  telephone  line  from  New 
Orleans  to  Morgan  City,  for  the  service  of  the  public ;  that  to 
erect  said  line  it  required  poles,  Wires,  and  cross  arms;  that 
said  line  was  being  built  along  the  line  of  the  defendant  com  - 
pany,    between  Boutte   station   and   Morgan   City,   but  on 
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plaintiff's  own  right  of  way;  that  from  Boutte  station  to 
Morgan  City  a  large  portion  of  the  line  was  through  inacces- 
sible swamps,  and  it  was  customary  with  said  railroad  com- 
pany to  receive  the  said  poles  and  other  materials,  and  deliver 
the  same  in  said  swamps,  between  stations,  where  needed; 
that  plaintiff  had  requested  this  service  of  the  defendant,  had 
offered  to  pay  the  just  and  proper  charges  of  freights  for  so 
doing,  and  defendant  had  refused  to  receive  and  carry  the 
freight;  that  Said  freight  was  to  be  shippeli  at  New  Orleans, 
and  at  Boutte  station ;  that  defendant  was  properly  equipped 
for  the  carriage  of  the  same,  had  done  so  for  other  corpora- 
tions, and  did  not  place  its  refusal  upon  the  ground  that  it 
had  stations  to  which  to  carry  the  same;  that  defendant's 
refusal  to  receive  and  carry  said  freight  was  arbitrary,  and 
operated  to  suspend  the  building  of  plaintiff's  line ;  that  de- 
fendant was  a  public  carrier, organized  under  the  law  of  Louis  - 
lana,  and  domiciled  in  New  Orleans ;  that  it  was  bound  by  law 
and  by  its  charter  to  render  the  services  to  all  the  public 
alike;  that  plaintiff  was  without  a  remedy  except  by  manda- 
mtis;  and  said  railroad  company  should  be  ordered,  after 
hearing,  to  receive,  carry,  and  discharge  the  saidx  poles, 
wires,  and  cross  arms  offered  to  it  by  plaintiff,  from  swamps 
along  the  line  of  its  road  from  Boutte  station  to  Morgan  City. 
The  court  ordered  an  alternative  writ  of  mandamus  to  issue. 
•  The  defendant  answered,  under  benefit  and  reservation  of  a 
prior  peremptory  exception  that  plaintiff's,  petition  disclosed 
no  right  or  cause  of  action.  Defendant  further  ex/cepted  that 
plaintiff  prayed  the  enforcement  of  no  duty  which  was  defined 
by  law,  and  set  forth  no  right  which  was  granted  by  law 
and  which  was  free  from  doubt.  In  its  answer,  defendant 
admitted  its  creation  by  act  of  the  general  assembly  of 
Louisiana  of  the  8th  of  March,  1877.  It  admitted  that  it 
owned  a  railroad,  and  a  right  of  way  between  Boutte  station 
and  Morgan  City,  but  it  averred  it  did  not  operate  the  said 
railroad,  and  did  not,  for  its  own  account,  receive,  transport, 
and  deliver  freight  along  said  railway ;  that  said  railway  and 
appurtenances  were  operated  by  the  Southern  Pacific  Com- 
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pany,  a  corporation  erected  under  the  laws  of  Kentucky,  the 
railroad  and  its  appurtenances  having  been  delivered  to  the 
last-named  corporation  under  a  contract  of  lease,  and  re- 
spondent had  not  the  right  or  power  to  make  any  contract 
respecting  the  receiving  or  transferring  of  freight  upon  or 
along  the  said  railway,  but  that  such  contracts,  as  well  as 
the  management  of  said  railway,  were  undertaken  by  the 
Southern  Pacific  Company,  and  were  within  its  powers. 
Respondent  denied  that  a  large  portion  of  its  line  was  through 
inaccessible  swamps  between  Boutte  station  and  Morgan 
City,  and  denied  that  it  was  customary  for  said  railroad  or 
its  lessee  to  receive  telegraph  or  telephone  poles,  or  other 
material,  or  any  other  freight,  and  to  deliver  the  same  in 
said  swamp  between  regular  stations.  Respondent  averred 
that,  withfh  the  past  12  months,  between  the  aforementioned 
stations  of  its  line,  there  Has  been  erected  through  the  swamp 
characterized  as  inaccessible  by  plaintiff  a  telegraph  line 
requiring  the  use  of  poles,  wires,  and  cross  arms,  and  in  all 
respects  similar  to  that  which  plaintiff  is  about  to  erect ; 
that  the  Postal  Telegraph  Company  had  erected  along  de- 
fendant's right  of  way,  through  this  same  swamp,  between 
Boutte  station  and  Morgan  City,  and  was  then  operating,  a 
telegraph  line  composed  of  material  similar  to  and  of  the 
same  character  as  the  poles,  wires,  and  cross  arms- used 
and  to  be  used  by  the  plaintiff,  and  the  same  was  erected 
without  the  extraordinary  aid  of  equity,  such  as  is  de- 
manded by  plaintiff,  and  respondent  did  not  receive  said 
poles  or  other  material  of  the  Postal  Telegraph  Company, 
and  deliver  the  same  in  the  swamp  between  the  aforesaid 
stations.  Respondent  denied  that  it  had  done  for  other 
corporations,  or  for  any  corporation,  what  was  demanded 
of  it  by  the  plaintiff.  Respondent  denied  that  its  re- 
fusal to  receive  and  carry  the  said  freight,  as  described  in 
plaintiff's  petition,  was  arbitrary,  or  that  such  refusal  oper- 
ated practically  to  suspend  the  building  of  plaintiff's  line. 
Respondent  averred  that,  between  Boutte  station  and  Morgan: 
City,  in  the  so-called  inaccessible  swamp,  there  were  on  de- 
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fendant's  line  15  sidings  or  side  tracks  and  stations ;  the  long'- 
est  distance  between  these  stations  and  sidings  being  less 
than  6}^  miles,  and  the  shortest  being  less  than  IJ^  miles. 
The  distance  between  Boutte  station  and  Morgan  City  being 
56%  miles,  there  was  one  siding,  then,  to  every  3  63-100 
miles.  Respondent  averred  that  there  were  operated  upon 
its  line,  on  each  and  every  24  hours,  14  regular,  schedule 
trains  (four  of  which  carried  the  United  States  mail),  passing 
to  and  fro  between  Morgan  City  and  Boutte  station ;  that  be- 
tween these  named  stations  there  was  a  large  number  of  irreg- 
ular trains  necessary  for  the  proper  conduct  of  the  business, 
and  for  the  transcontinental  trafl&c,  which  passed  along  re- 
spondent's line,  which  number  varied,  but  was  rarely  less 
than  18  trains ;  and  that,  during  the  year  1896,  the  number 
of  trains  passing  along  the  line  between  Boutte  station  and 
Morgan  City  averged  18  trains  for  the  month  of  September, 
and  22  8-10,  for  the  month  of  October,  each  24  hours,  and 
there  was  reason  to  believe,  and  respondent  believed,  that  it 
would  be  necessary  to  operate  so  large  a  number  of  trains 
during  the  months  of  September  and  October  in  the  year  1898, 
and  that  thereafter,  during  the  mpnths  of  November  and  De- 
cember of  the  year  1898,  it  would  be  necessary  to  operate  a 
large  number;  and  that  to  undertake,  receive,  transport,  and 
deliver  the  poles,  wires,  and  cross  arms,  and  other  material  of 
defendant  in  the  swamps,  between  stations,  would  require  the 
equipment  and  operation  of  a  special  train,  and  special  force 
of  men,  and  would  require  the  modification  of  schedules,  and 
of  existing  arrangements  for  the  operations  of  trains,  and  the 
other  business,  along  the  whole  line  of  defendant's  railway ; 
that,  in  the  face  of  these  conditions,  it  was  unusual  and  ex- 
traordinary for  plaintiff  to  demand  that  the  material  for  its 
proposed  line  should  be  delivered  between  regular  stations, 
and  that  there  were  no  usual  or  proper  charges  for  such  ser- 
vices fixed  by  law,  by  custom, or  by  contract ;  that  it  was  under 
no  legal  duty  or  obligation  to  receive  and  deliver,  in  swamps, 
along  the  line  of  its  railway  between  the  stations  aforesaid, 
except  at  regular  stations,  any  of  the  material  of  the  plaintiff ; 
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and  that,  if  it  should  undertake  to  dose,  or  agree  to  do  it, 
such  undertaking  would  be  a  matter  of  c6ntract,  and  the  terms 
and  conditions  of  such  contract  must  be  fixed  with  reference 
to  the  situation,  all  the  circumstances  of  which,  in  this  or  any 
like  judicial  proceeding,  could  not  be  brought  to  the  knowl- 
edge of  the  court,  and  it  was  therefore  beyond  the  power  of 
the  court  to  coerce  respondent  into  the  making  of  the  contract 
with  the  plaintiff,  and  to  compel  respondent,  by  mandamus, 
to  perform  a  service,  the  conditions  of  which  could  not  be 
known  to  the  court,  or  be  expressed  in  its  writ.  Respondent 
averred  that  it  had  never  'delivered,  along  the  line  of  its 
railway,  between  stations,  any  poles,  wires,  or  cross  arms 
for  the  construction  of  telephone  or  telegraph  lines, 
nor  had  the  same  been  delivered  by  its  lessee,  except  for 
its  own  use  and  needs,  and  in  the  performance  of  its 
contract  obligations  with  the  Western  Union  Telegraph 
Company,  by  which  contract  the  Southern  Pacific  Com- 
pany, in  order  to  erect,  for  the  use  of  the  system  of  rail- 
ways of  which  respondent's  railway  was  a  part,  and  in  order 
to  obtain  the  use  of  telegraph  lines  elsewhere, — all  necessary 
for  the  proper  conduct  of  its  own  business, — ^undertook  to 
receive  and  to  erect  poles,  and  to  receive  and  to  string  wires, 
and,  generally,  to  erect,  repair,  and  maintain  a  telegraph  line 
along  the  line  of  respondent's  railway,  without  which  tele- 
graph line,  and  the  use  of  other  telegraph  lines  acquired  by 
the  erection  of  its  own,  respondent  and  the  Southern  Pacific 
Company  would  be  wholly  unable  to  perform  their-duty  as 
common  carriers ;  and  that,  by  the  stipulations  of  the  contract 
aforesaid,  for  the  erection,  repair,  and  maintenance  of  its  own 
lines  of  telegraph,  the  Southern  Pacific  Company,  lessee,  as 
aforesaid,  bound  itself  (and  respondent  was  thereby  bound) 
to  keep,  as  to  poles,  wires,  cross  arms,  and  the  like,  the  gen- 
eral rule  of  railways  as  common  carriers,  namely,  to  receive 
and  deliver  freight  only  at  regular  stations,  and  the  Southern 
Pacific  Company  specially  bound  itself  not  to  distribute  mate- 
rial for  telegraph  and  telephone  lines  at  other  than  regular 
stations,  which  contract  and  stipulation  it  was  lawful  for  the 
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Southern  Pacific  Company  to  make,  and  which  contract  could 
not  be  set  aside,  and  ought  not  to  be  abrogated  by  a  writ  of 
mandamus  at  the  suit  of  plaintiff.  .  Defendant  annexed  to  its 
answer  the  contract  between  itself  and  the  Western  Union 
Telegraph  Company.  The  district  court  rendered  judgment, 
perpetuating  the  alternative  writ  of  mandamus  y  and  ordering 
a  writ  of  mandamus^  to  issue,  commanding  the  Morgan's 
Louisiana  &  Texas  Railroad  Company  to  receive  from  the 
plaintiff,  and  to  transport  and  deliver,  the  poles,  wires,  cross 
arms,  and  materials  offered  to  be  shipped  by  the  plaintiff, 
for  the  purpose  of  building  its  telephone  line  along  the  line  of 
said  railway,  from  Boutte  station  to  Morgan  City,  in  the  state 
of  Louisiana,  and  to  deliver  the  same  in  the  swamps  along  the 
line  of  the  said  railway  company,  between  the  said  termini  at 
points  to  be  designated  by  the  shipper.  The  court,  in  its  de  - 
cree,  recognized  the  power  and  right  of  the  defendant  company 
to  regulate  the  time,  order,  and  means  of  delivery,  so  as  not  to 
conflict  or  interfere  with  its  regular  business  and  passenger 
traffic,  and  to  receive  from  the  plaintiff  the  usual,  just,  and 
proper  freight  for  the  said  service.  It  reserved  the  rights  of  the 
parties  on  this  subject,  declaring  the  same  protected  by  the 
decree.     Defendant  appealed. 

The  contract  referred  to  in  the  pleadings  between  the 
Southern  Pacific  Company  and  the  Western  Union  Telegraph 
Company  was  entered  into  on  the  3d  of  January,  1887.  It 
began  with  the  recital  that  the  Southern  Pacific  Company 
leased  and  oi>erated  certain  railroads  and  property  of  other 
railroads,  which  were  described,  among  them  the  defendant 
company;  that  the  Western  Union  Telegraph  Company  had 
certain  contracts  with  these  companies,  and  it  was  desirable, 
and  to  the  interest  of  all  parties,  to  supersede,  by  a^  new 
agreement,  all  contracts  then  in  existence,  whereupon  it  was 
substantially  agreed  that  the  telegraph  company  should  pur- 
chase all  lines  of  poles  then  owned  by  the  Southern  Pacific 
Company,  or  by  any  of  its  branches,  with  all  the  instru- 
ments, etc.  The  outstanding  accounts  between  the  parties 
were  adjusted,  and  provision  was  made  that  thereafter  the 
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telegraph  company  should  furnish  all  the  necessary  material 
to  construct  and  reconstruct  the  line  of  wires  between  New 
Orleans  and  El  Paso,  on  its  part,  and  that  of  the  roads  it 
leased  or  operated.'  The  railroad  company  agreed  to  trans- 
port, free  of  charge,  over  the  railroad  covered  by  the  agree- 
ment, upon  application  of  the  superintendent  or  other  oflficer 
of  the  telegraph  company,  all  persons  in  the  employ  of  that 
company  when  traveling  on  business  of  the  same,  and  also 
to  transport  and  deliver,  free  of  charge,  along  the  line  of  said 
railroads,  all  poles  and  other  material  and  supplies  for  the 
construction,  operation,  maintenance,  repairs,  and  renewal 
and  reconstruction  of  the  lines  and  wires  covered  by  the 
agreement,  and  of  such  additional  wires,  and  lines  of  poles 
and  wires,  as  might  be  constructed  under  the  provisions  of 
the  agreement,  and  all  material  and  supplies  for  the  estab- 
lishment, maintenance,  and  operation  of  the  offices  of  both 
parties  to  the  agreement,  at  places  along  and  adjacent  to 
said  railroad ;  it  being  understood  that  all  poles  and  other 
material  and  supplies  for  use  of  any  of  said  railroads  should 
be  transported  free,  over  any  and  all  of  the  railroads  covered 
by  the  agreement.  The  railroad  company  agreed  to  furnish 
all  the  labor  to  set  the  poles  in  the  ground,  and  to  erect  the 
first  wire  and  the  insulators  thereof,  and  thereafter  to  main- 
tain and  keep  in  order  and  repair  the  telegraph  company's 
poles  and  wires,  as  well  as  those  which  might  thereafter  be 
erected.  The  parties  agreed  that  a  wire  should  be  set  apart 
for  the  use  of  the  railroad  company,  and  the  remainder  of  the 
wires,  without  limit,  should  be  used  by  the  telegraph  com- 
pany for  its  general  business.  The  contract  provided  for 
the  free  transmission  of  messages  relating  to  the  railroad  and 
steamship  business,  to  any  amount  not  exceeding  $20,000, 
for  the  mileage  then  existing  of  1,700  miles  of  railroad,  and 
$6  per  annum  for  each  additional  mile  leased  or  occupied 
afterwards,  and  for  anything  in  excess  of  $20,000  the  rail  - 
road  company  should  pay  the  telegraph  company  half  rates. 
The  telegraph  company  agreed  to  furnish  the  operators,  and 
the  railroad  the  offices  needed.     The  sixth  article  of  the  con- 
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tract  was  as  follows:  ** Sixth.  The  Southern  Pacific  Com- 
pany, so  far  as  it  legally  may,  hereby  grants  and  agrees  to 
assure  to  the  telegraph  company  the  exclusive  right  of  way 
on,  along,  and  under  the  line,  lands,  and  bridges  of  the 
railroads  covered  by  this  agreement,  and  any  extensions  and 
branches  thereof ,  for  the  construction,  maintenance,  opera- 
tion, and  use  of  lines  of  poles  and  wires,  and  underground 
or  other  lines,  for  commercial  or  public  uses  or  business, 
with  the  right  to  put  up  or  construct,  or  cause  to  be  put  up 
or  constructed,  at  the  telegraph  company's  own  proper  cost 
or  expense,  from  time  to  time,  such  additional  wires,  and 
such  additional  lines  of  poles  and  wires,  and  underground  or 
other  lines,  as  the  telegraph  company  may  require, — the  lines 
to  be  located  on  the  railroad  right  of  way,  such  distance 
from  the  tracks,  and  in  such  manner  on  bridges,  as  the 
Southern  Pacific  Company  may  designate ;  and  the  Southern 
Pacific  Company  agrees  to  clear  and  keep  clear  said  right  of 
way  of  all  trees,  undergrowth,  and  other  obstructions  to  the 
construction  and  maintenance  of  the  line  and  wires  provided 
for  herein ;  and  the  Southern  Pacific  Company  will  not,  if  it 
may  lawfully  refuse  so  to  do,  transport  men  or  material  for 
the  construction,  maintenance,  or  operation  of  a  line  of  poles 
and  wire  or  wires,  or  underground  or  other  lines,  in  compe- 
tition with  the  lines  of  the  telegraph  company,  party  hereto, 
except  at  and  for  the  Southern  Pacific  Company's  local  rates ; 
nor  will  it  furnish  for  any  competing  lines  any  facilities  or 
assistance  that  it  may  lawfully  withhold,  nor,  if  it  may  law- 
fully decline  to  do  so,  stop  its  trains,  nor  distribute  any  ma- 
terial therefor  at  other  than  regular  stations:  provided,  al- 
ways, that  in  protecting  and  defending  the  exclusive  grants 
conveyed  by  this  contract,  the  telegraph  company  may  use 
any  proceeding  in  the  name  of  the  Southern  Pacific  Company , 
or  of  any  other  companies  for  which  it  is  acting  hereunder, 
but  shall  indemnify  and  save  it  and  them  Jiarmless  from  any 
and  all  damages,  costs,  charges,  and  legal  expenses  incurred 
therein  or  thereby."  Prior  to  the  bringing  of  the  present 
suit,  a  correspondence  took  place  between  A.  W.  Crandell, 
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general  superintendent  of  the  plaintiff  company,  and  A.  C. 
Hutchinson,  president  of  the  defendant  company,  in  reference 
to  the  subject-matter' which  is  involved  in  this  litigation. 
Under  date  of  June  6th,  Crandell  telegraphed  to  Mr.  Hutch- 
inson, then  in  New  York,  to  inform  him  of  his  conclusion  in 
reference  to  the  distribution  of  telephone  poles.  He  said  that 
his  company  did  no  telegraph  business ;  that  the  Illinois 
Central,  after  first  refusing  on  account  of  contract  with 
Western  Union,  finally  recognized  that  the  proposed  distri- 
bution did  not  conflict  therewith.  He  asked  him  to  arrange 
matters  while  in  New  York.  Mr.  Hutchinson  telegraphed 
back  he  would  awSit  the  return  of  his  attorney,  who  was 
absent,  before  reaching  a  decision.  On  the  20th  of  June  he 
telegraphed  Mr.  Crandell  *'he  could  not  arrange  as  requested ; 
too  many  complications  likely  to  arise.'*  On  the  23d  of 
June  Mr.  Crandell  wrote  to  Mr.  Hutchinson  the  following  let- 
ter :  **Dear  Sir :  As  you  are  aware  from  my  conversation  with 
you,  this  company  is  building  a  telephone  line  along  the 
route  of  Morgan's  Louisiana  &  Texas  Railroad,  but  not  on 
its  right  of  way,  between  New  Orleans  and  Texas,  and  can- 
not build  that  portion  of  the  line  between  Boutte  station  and 
Morgan  City,  unless  the  railroad  company  will  render  this 
company  the  same  service  it  renders  the  telegraph  company. 
We  understand  you  refuse  to  do  this  because  your  contract 
with  the  Western  Union  Telegraph  Company  .prohibits  it, 
and  are  confirmed  in  that  belief  by  your  telegram  of  the  20th 
instant,  as  follows :  *Cannot  arrange  as  you  request;  too 
many  complications  likely  to  arise.'  Fully  impressed  with 
the  desire  to  live  on  good  terms,  and  fully  appreciating  that 
public  corporations  should  not  quarrel  and  seek  the  courts  if 
it  can  be  avoided  we  have  submitted  to  the  refusal,  and 
incurred  the  extra  expense  of  wagon  distribution,  wherever 
we  could  distribute  by  wagon.  We  are  now,  however,  con- 
fronted with  the  situation  that  we  cannot  distribute  in  the 
swamps  between  Boutte  station  and  Morgan  City,  unless 
your  railroad  company  will  extend  the  customary  facilities. 
We  must,  therefore,  either  abandon  the  line,  or  insist  upon 
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the  i>erfonnance  of  this  duty.    It  is  with  deep  regret,  therefore ^. 
that  we  announce  to  you  that  we  must  insist  upon  an  early 
distribution  of  poles,   and,  if  your  company  persists  in  its 
refusal,  will   be  compelled  to  lay  the  matter  of  this  unjust 
discrimination  before  the  United  States  district  attorney, as  we- 
are  advised  that  yojir  refusal  is  a  direct  violation  of  the  inter- 
state commerce  law.     We  will  also  proceed  by  mandamus. 
We  beg  to  assure  you  that  we  have,  as  yet, made  no  complaint, 
and  will  make  none  until  the  lapse  of   a  reasonable  time 
will  allow  you  to  answer.''    To  this  letter  the  following  reply 
was  received  from  Mr.  Hutchinson :  **Dear  Sir :  I  have  your 
letter  of  the  23d  inst.,  and  in  reply  thereto  I  have  to  say  that 
we  shall  be  very  glad  to  distribute  your  poles  upon  the  line 
of  the  Morgan  Road,  and  if  we  are  at  liberty  to  do  so  without 
violating  the  obligations  imposed  upon  us  by  contracts  made 
with  the  Western  Union  Telegraph  Company,  bearing  date- 
the  3d  day  of  January,  1887,  under  [which  we  agreed,  among 
other  things,  that  we  would  not  furnish  for  any  competing; 
line  any  facilities  or  assistance  that  we  might  lawfully  with  - 
hold,  nor,  if  we  might  lawfully  so  do,  stop  our  trains,   nor 
distribute  material  therefor  at  other  than  regular  stations.     I 
need  not  say  that  we  should  like  to  do  this  business  for  you^ 
and  earn  the  compensation  to  be  earned  by  doing  it ;  that  we 
are  acting  against  our  own  immediate  pecuniary  interests  in 
declining  to  do  it.     But  we  have  made  a  contract  with  the 
Western  Union  Telegraph  Company,  and  we  wish  fairly  and 
honorably  to  fulfill  the  obligations  which  we  have  assumed 
therewith.     We  do  not  wish  to  extend  those  obligations  one 
whit  beyond  their  fair  and  reasonable  meaning;  but,  on  the 
other  hand,  we  do  not  wish  to  avoid   any  obligations  which 
we  have  fairly  assumed.     If  the  court  should  hold  that,  not- 
withstanding this  contract  with  the   Western  Union   Tele- 
graph Company,  we  are  bound  to  distribute  your  poles  upon 
receiving  reasonable  compensation  therefor,  we   shall   cer- 
tainly be  glad  to  earn  the  compensation  to  which  we  should 
be  entitled  for  rendering  the  service.     But  we  ought,  perhaps^ 
13  (N  8)  A  E  R  Cas— 6 
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to  correct  an  error  in  your  letter  in  which  you  say  that  you 
cannot  distribute  your  materials  in  the  swamps  between  Boutte 
station  and  Morgan  City,  unless  the  railroad  company  will 
extend  some  facilities  to  you  in  connection  therewith.  This 
must  be  a  mistake  on  your  part,  as  the  Postal  Telegraph 
Company  has  recently  constructed  a  line  between  these  points 
without  our  extending  to  them  any  facilities  in  connection 
therewith,  and  I  know  of  no  reason  why  you  cannot  do  what 
the  Postal  Telegraph  Company  has  done  in  that  respect.  At 
the  same  time,  if  it  were  in  our  power  to  do  so  without  dis- 
regarding obligations  to  our  agreements  with  others,  we 
should  be  glad  to  facilitate  your  distribution  of  material, 
upon  receiving  reasonable  compensation  therefor,  as  you 
can  very  well  understand.**  On  the  15th  of  July  1898, 
replying  to  a  letter  of  Mr.  Crandell  which  is  not  in  tran- 
script, he  wrote  to  him  as  follows:  **New  York,  21st  July, 
1898.  Dear  Sir :  I  have  received  your  favor  of  the  15th  sug- 
gesting that  you  hope,  before  the  matter  of  distribu- 
tion of  poles  is  submitted  to  the  courts,  I  might  recon- 
sider my  decision  on  the  subject.  I  am  perfectly  willing  to 
reconsider  the  matter,  but  I  don't  see  how  I  can  change  the 
^iews  in  reference  to  it  which  were  expressed  in  my  letter  to 
you  of  the  27th  ult.  We  should  be  very  glad  to  do  the  busi- 
ness of  distributing  the  poles  at  reasonable  prices  therefor,  if 
we  were  at  liberty  to  do  so  without  violation  of  our  contract 
with  the  Western  Union  Telegraph  Company,  which  I  re- 
ferred to.*' 

Clegg  &  QuinterOy  for  appellant. 
Dart  &  Kernariy  for  appellee. 

NiCHOLi^S,  C.J.  (after  stating  the  facts).  The  question 
^which  meets  us  at  the  threshold  is  whether  the  plaintiff  is 
lauthorized  to   institute    this   action.     When   a  corporation 

undertakes  to  operate  a  railroad  franchise,  it 
-SSSSi^tS^"^  assumes  all  the  duties  and  obligations  which 
cwry-  an  a-     gpj.|jjg  ^y  j^^  from  the  character  of  its  business, 

and  from  the  customs  incidental  to  it.  It  tenders 
:a  continuing   offer  to  the  general  public  that  it  will   perform 
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those  duties,  for  the  benefit  of  each  and  every  one  of  them, 
when  demanded  at  its  hands.  When  any  member  of  the 
public  makes  a  demand  upon  it,  under  the  general  offer, 
there  immediately  results  a  civil  obligation  on  the  part  of  the 
company,  in  favor  of  the  parties  making  the  demand, enforce- 
able, in  the  name  of  said  party,  through  the  usual  legal 
remedies  by  which  contracts  are  enforced.  Were  it  not  so, 
there  would  be  a  right  without  a  remedy,  for  it  could  not  be 
pretended  that  the  state  ofl&cers  could  be  called  upon  to  bring 
actions  in  the  name  of  the  state  for  the  enforcement  of  the 
performance  of  duty  by  the  company  to  all  the  private 
individuals  with  whom  it  has  business  relations.  It  is  said 
that  these  various  parties  have  an  action  for  damages  against 
the  company  for  nonperformance  of  duty,  and  that  that  is 
their  remedy,  and  that  they  cannot  proceed  by  mandamus  to 
•enforce  the  specific  i>erformance  of  the  duty  itself.  There  is 
nothing  in  this  claim.  The  party  owing  the  duty  cannot 
drive  the  other  party  to  an  action  for  damages,  and,  by 
payment  of  money,  resist  the  performance  of  duty.  What 
the  plaintiff  in  this  suit  asks  for,  and  is  entitled  to,  is  the 
transportation  of  his  freight,  and  not  the  payment  of  money 
to  him.  The  latter  would  furnish  no  adequate  remedy.  It 
is  said  that  the  mandamus  cannot  be  granted,  because  the 
court  would  be  called  upon  to  make,  itself,  a  contract 
between  the  parties,  and  this  it  is  not  authorized  to  do.  The 
court  is  not  called  upon  to  make  a  contract 
between  the  parties,  but  to  order  the  performance  sSST®*"'^ 
by  the  company  of  the  duties,  as  a  carrier,  which 
it  refuses  absolutely  to  recognize  as  incumbent  upon  it,  under 
any  terms  or  conditions.  The  company  is  left  free  to  charge 
for  its  services  upon  a  quantum  meruit.  While  we  have 
taken  up  these  questions,  and  disposed  of  them,  it  is  very 
evident,  from  the  correspondence  between  the  presidents  of 
the  two  companies,  from  the  pleadings  in  the  answer,  and 
from  the  stipulations  in  the  contract  annexed  to  the  answer, 
that  the  service  which  the  plaintiff  demands  at  the  hands  of 
the  defendant,  is  one  which  the  latter  is   able,   willing,   and 
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anxious   to   perform,  and  that  the  only  reason  which  stands 
in   the  way   of  its  performance  is  the   contract  which  it  has 

same^^ntn«rt.   ^^^^  ^^^^  ^^^  Wcstcm  Union  Telegraph  Com- 
?oStuS''*^^'     pany.     We  think   it    quite    evident    that    the 

defense  set  up  in  this  case,  though  made  in  the 
name  of  the  Morgan's  Louisiana  &  Texas  Railroad  Company, 
is  one  in  reality  made  In  that  name  by  the  Western  Union 
Telegraph  Company,  under  the  stipulations  in  the  contract 
made  between  it  and  Morgan's  Louisiana  &  Texas  Railroad 
Company,  and  the  real  question  is  whether  the  court  will 
permit  a  railroad  company  to  tie  itself  up,  in  the  discharge 
of  its  duties  as  a  public  carrier,  by  a  contract  such  as  that 
shown  by  the   record.     We  think  such  a   contract  against 

public  policy,  in  restraint  of  trade,  and  that  it 
pSSUTpStKrT      should  not  be  permitted  to  stand  in  the  way  of 

the  company's  affording  to  the  general  public 
all  the  facilities  it  can  consistently  render,  and  is  willing  and 
able  to  render.  We  think  such  a  contract  should  be  brushed 
aside.  Baltimore  &  O.  Tel.  Co.  v.  Western  Union  Tel.  Co., 
24  Fed.  319.  For  the  reasons  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  judgment  appealed  from  be, 
and  the  same  is  hereby,  affirmed. 


NOTE. 

Common  Carriers—  Duty  to  Receive  and  Carry  Enforceable  by 
Mandamus. — In  People  v.  New  York  Central,  etc.,  R.  Co.,  28  Hun 
(N.  Y.),  543,  the  court, /^r  Davis,  P.  J.,  said  :  **Theyrrit  of  mandamus 
has  been  awarded  to  compel  a  company  to  operate  its  road  as  one 
continuous  line  (Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343).  To  compel 
the  running  ^of  passenger  trains  to  the  terminus  of  the  road  (State 
z/.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538);  to  compel  the  com- 
pany to  make  fences  and  cattle-guards  (People  v.  Rochester  & 
State  Line  R.  Co.,  14  Hun,  373,  76  N.  Y.  294);  to  compel  it  to 
build  a  bridge  (People  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569);  to  com- 
pel it  to  construct  its  road  across  streams  so  as  not  to  interfere  with 
navigation  (State  v.  North  Eastern  R.  Co.,  9  Rich.  L.  247) ;  to  com- 
pel it  to  run  daily  trains  (/?^  New  Brunswick,  etc.,  R.,  1  P.  A  B. 
667) ;  to  compel  the  delivery  of  grain  at  a  particular  elevator  (Chicago 
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A  N.  W.  R  .Co.  V  People,  56  111.  365) ;  to  compel  the  completion  of  its 
road  (Farmers*  Loan  &  Trust  Co.  v,  Henning-,  17*  Am.  L.  Reg.  N.  S. 
266);  to  compel  the  grading  of  its  track  so  as  to  make  crossings  con- 
venient and  useful  (People  v.  Duchess  &  C.  R.  Co.,  58  N.  Y.  152  ; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  People,  12  Hun,  195  ;  s.  c.  74  N. 
Y.  302 ;  Indianapolis  &  C.  R.  Co.  v.  State,  37  Ind.  489);  to  compel  the 
reestablishment  of  an  abandoned  station  (State  v.  New  Haven  &  N. 
Co.,  37  Conn.  154);  to  compel  the  replacement  of  a  track  taken  up  in 
violation  of  its  charter  (Rex  v,  Severn  &  W.  R.  Co.  2  Barn.  &  Aid. 
646) ;  to  prevent  the  abandonment  of  a  road  once  completed  (Talcott 
V.  Pine  Grove,  1  Flip.  145) ;  and  to  compel  a  company  to  exercise  its 
franchise  (People  v,  Albany  &  V.  R.  Co.,  24  N.  Y.  261).  These  are 
all  expressed  or  implied  obligations  arising  from  the  charters  of  the 
railroad  companies,  but  not  more  so  than  the  duty  to  carry  freight 
and  passengers.  That  duty  is,  indeed,  the  ultima  ratio  of  their  ex- 
istence— the  great  and  sole  public  good  for  the  attainment  and 
accomplishment  of  which  all  the  other  powers  and  duties  are  given 
or  imposed.  It  is  strangely  illogical  to  assert  that  the  State, 
through  the  courts,  may  compel  the  performance  of  every  step  nec- 
essary to  bring  a  corporation  into  a  condition  of  readiness  to  do  the 
very  thing  for  which  it  is  created,  but  it  is  then  powerless  to  com- 
plete the  doing  of  the  thing  itself." 

"We  cannot  bring  our  minds  to  entertain  a  doubt  that  a  railroad 
corporation  is  compellable  by  ntandamus  to  exercise  its  duties  as  a 
•  carrier  of  freight  and  passengers." 

See  also  Union  Pac.  R.  Co.  v.  Hall,  91 U.  S.  343 ;  State  v,  Hartford, 
etc.,  R.  Co.,  29  Conn.  358;  Exp.  Atty.-Gen.,  17  New  Bruns,  667; 
Railroad  Com'rs  v.  Portland,  etc.,  R.  Co.,  63  Me.  269,  18  Am.  Rep. 
209. 


Brunswick  Grocery  Co. 
Brunswick  &  W.  R.  Co. 

{Supreme  Court  of  Georgia,  Dec,  zo,  iSgS,) 

Dismissal  of  Actions. — It  is  too  late  for  the  plaintiff  in  a  civil 
action  to  dismiss  the  same,  after  positive  knowledge  by  his  counsel 
that  the  jury  have  agreed  upon  a  verdict  for  the  defendant  and  are 
about  to  return  the  same  into  court,  especially  when  it  appears  that 
this  knowledge  had  been  acquired  with  tl)e  assent  of  the  presiding, 
judge  and  of  counsel  on  both  sides. 
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Lots  of  Goods  by  Fire. — A  railroad  company  as  warehouseman, 
is  not  liable  to  the  owner  of  goods  for  a  destruction  of  the  same 
occasioned  by  fire  resulting*  from  the  negligence  of  its  employee, 
who  was  an  independent  contractor,  was  exercising  an  independent 
business,  and  was  not  subject  to  the  immediate  direction  and  con- 
trol of  the  employer. 

Negligence  of  Independent  Contractor— Liability  of  Carrier  as 
Warehouseman.* — The  uncontradicted  evidence  in  this  case  showing 
that  the  loss  of  the  goods  was  not  the  result  of  any  negligence  on 
the  part  of  the  warehouseman,  the  verdict  for  the  defendant  was 
demanded  by  the  evidence ;  and,  even  if  there  was  any  error  in  the 
charge  of  the  court  upon  the  subject  of  the  burden  of  proof,  such 
error  was  harmless,  and  is  not  good  ground  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Glynn  county  superior  court. 
Affirmed, 

Ctovatt  &  Wkiifieldy  for  plaintiff  in  error. 
Goodyear  &  Kay^  for  defendant  in  error. 

Lewis,  J.  The  Brunswick  Grocery  Company  sued  the 
Brunswick  &  Western  Railroad  Company  for  the  value  of 
certain  salt  stored   by  the  plaintiff  with   the  defendant  as  a 

warehouseman.     The  defense  relied  upon  was 
***  that   the   salt  was   destroyed  by  fire,   without 

negligence  upon  the  part  of  the  defendant.  On  the  trial  of 
the  case  the  defendant  admitted  the  contract  set  out  in  plain- 
tiff's petition;  admitted  the  value  of  the  salt  to  be  $496.16, 
and  that  the  plaintiff  had  such  ownership  in  the  salt  as  would 
give  it  a  right  of  action.  The  plaintiff  showed  that  on  April 
2,  1896,  the  salt  was  in  the  possession  of  the  railroad  com- 
pany; that  since  that  date,  and  before  bringfing  the  suit, 
plaintiff  made  demand  on  the  defendant  for  the  salt,  and  it 
was  not  delivered.  The  reply  which  the  plaintiff's  agent 
received  to  his  demand  was  that  the  salt  was  destroj'ed  by 
fire.  The  defendant  introduced  testimony  substantially  to 
the  following  effect:  A  fire  on  April  2,  1896,  destroyed 
almost  the  entire  railroad  proi^erty  of  the  company  at  the 
wharf,  and  all  the  salt  in  question  was  consumed  by  the  fire. 

♦See  notes  at  end  of  case. 
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The  fire  was  not  started  by  the  consent,  knowledge,  or  pro- 
curement of   any  employee   of  the   company.     There  were 
quite  a  number  of  railroad  tracks  upon  the  wharves.     Cars 
were  being  moved  by  engines   backward   and  forward   daily 
upon  that  wharf.     At  the   time  of  the  fire  a  portion   of  the 
wharf  was  being  rebuilt.     There  was  a  portable  pile -driving 
engine  used  in  this  work.     There  was  some  evidence  that 
the  wind  was  blowing  from  the  direction  of  the  engine  to  the 
warehouse,  and  that  the  smokestack  of  the  engine  had  on  it 
no  spark  arrester.     The  warehouse  containing  the  salt  was 
the  one  first  found  on  fire.     Brown,  the  contractor,  who  had 
charge  of  the  pile -driving  engine,  and  who,  had  control  of 
the  entire   machinery  used   in  repairing  the  wharf,  was  em  - 
ployed  by  the  agent  of  the  defendant  to  do  this  work.     Brown 
had  previously  done  other  work  of  the  kind  for  the  defendant. 
His  time  was  not  confined  to  the  company's  work.     He  did 
such  other  work  as  he  wished  to,  and   had  a  perfect  right  to 
take  other  work.     Neither  defendant  nor  its  agents  had  any 
control   whatever    over    Brown's    hands,    nor    any  control 
over  his  machinery.     The  work  of  repairing  the  wharves 
was  given  to  Brown,  who  employed,  paid,  and  superintended 
his  own  hands,  and  furnished  his  own  machinery ;  the  com- 
pany, upon  completion   of  the  work,  simply   settling  with 
Brown  at  the  contract  price.     It  was  customary  to  use  such 
an  engine  in  this  kind  of  work,  and  witness  never  knew  be- 
fore of  any   fire   being  communicated  to  the   wharf  by  the 
engine.     It  appears  from   the  record  that  the  judge,  at  the 
conclusion  of  his  charge  to  the  jury,  being  about  to  take  a 
recess   until  the  next   day,   instructed  the  jury  that,  if  they 
should  agree  upon  a  verdict  during  the  recess,  the  foreman 
should  retain  it,  and  the  jury  might  then  disperse  until  court 
convened.     The  court  then,  upon  request  of  counsel  for  both 
parties,   gave   permission  of  counsel   to  ascertain   from  the 
jury  their  finding,  when  made.     During  the  recess,  counsel 
for  plaintiff  ascertained  that  the  verdict  was  in  favor  of  the 
defendant  ;  and   when   the  judge,   upon   the  convening   of 
court  next  day,  was  about  to   receive  the  verdict  of  the  jury, 
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counsel  for  plaintiff  moved  to  dismiss  the  case.  The  court, 
upon  objection  of  counsel  for  defendant,  overruled  the  motion 
to  dismiss,  and  ordered  that  the  verdict  be  entered  of  record, 
"which  was  done.  To  the  overruling  of  the  motion  to  dismiss 
the  case,  counsel  for  movant  excepted.  The  jury  returned  a 
verdict  for  the  defendant,  and  error  is  assigned  by  plaintiff's 
counsel  on  the  judgment  of  the  court  overruling  his  motion 
for  a  new  trial. 

1.  Section  5044  of  the  Civil  Code  allows  the  plaintiff  in  any 
action  to  dismiss  his  case  either  in  vacation  or  in  term  time. 
Under  the  decisions  of  this  court,  the  plaintiff  has  this  priv- 
ilege at  any  time, even  after  the  commencement  of 
a{So5S.*^°'         the   trial,  provided  it   is   exercised  before  the 

rendition  or  publication  of  a  verdict.  Mani- 
festly, there  is  no  right  on  his  part  to  dismiss  the  case  after 
a  formal  return  by  the  jury  of  their  verdict  into  court,  and 
after  counsel  had  thus  been  made  aware  of  the  result  of  the 
trial.  In  this  case  permission  was  given  by  the  court  for  the 
jury  to  disperse  after  they  had  found  their  verdict,  and  they 
Tvere  also  authorized  to  make  known  their  finding  to  the 
counsel  who  represented  the  contending  parties.  It  was 
ascertained  by  counsel  for  plaintiff,  during  the  recess  of  the 
court,  what  the  verdict  was.  So  far  as  the  right  of  plaintiff 
to  dismiss  its  action  was  concerned,  we  think  the  ascertain- 
ment of  the  verdict  in  this  way  was  tantamount  to  its  pub  - 
lication.  In  the  language  of  Bleckley,  J.,  in  Meador  v. 
Bank,  56  Ga.  609,  "The  plaintiff  had  lost  his  wager,  and  it 
was  too  late  for  him  to  withdraw  the  stake.**  In  Peeples  v. 
Root,  48  Ga.  592,  it  was  decided  that  the  plaintiff  may  dis- 
miss his  case  at  any  time  before  the  verdict  is  published,  if 
unknown  to  him.  Warner,  C.  J.,  delivering  the  opinion 
in  that  case,  says:  **If  it  had  been  shown  to  the  court  by 
competent  evidence  that  the  plaintiff  had  surreptitiously  or 
otherwise  ascertained  that  the  jury  had  found  a  verdict  against 
him  before  the  motion  was  made  to  dismiss  the  case,  and  the 
-court  had  then  refused  to  dismiss  it,  on  that  account, 
we   should   not  have  been   disposed  to  interfere   with  that 
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judgment ;  but  nothing  of  that  kind  was  made  to  appear  to 
the  court  in  this  case.'*  Such  a  state  of  facts  was  made 
clearly  to  appear  in  the  present  case,  and  we  think  the  court 
was  right  in  overruling  the  motion  to  dismiss. 

2,  3.  There  were  various  grounds  in  the  motion  for  a  new 
trial,  based  upon  alleged  errors  in  different  portions  of  the 
court's  charge  on  the  subject  of  the  burden  of  proof  in  this 
case.    As  we  construe  the  charge  as  a  whole,  its 
effect  was  to  instruct  the  jury  that  if  the  proof  iSS-^lrSSiSenM 

,  of  Independent 

showed  goods  were  intrusted  to  a  warehouse-  ^^fcJ^?' 
man  by  the  owner,  and  the  warehouseman  San/"*^®****' 
failed  to  deliver  the  same  on  demand,  this 
raised  a  presumption  of  negligence  against  the  de- 
fendant, but  that,  if  the  defendant  accounted  for  the  same 
by  showing  they  were  destroyed  by  fire  not  caused  by 
the  defendant  or  its  agents,  this  removed  the  presump- 
tion, and  the  burden  of  proof  was  then  upon  the  plain- 
tiff to  show  that  the  loss  was  due  to  the  negligence  of 
the  defendant,  before  there  could  be  a  recovery.  Civ. 
Code,  §  2930,  declares,  **A  failure  to  deliver  the  goods 
on  demand  makes  it  incumbent  on  him  [the  warehouseman] 
to  show  the  exercise  of  ordinary  diligence."  There  is  quite 
a  conflict  of  authority  upon  this  subject,  but.  we  think  the 
weight  of  it  will  sustain  the  charge  of  the  court  as  above  in- 
terpreted. For  authorities  in  point,  see  28  Am.  &  Eng.  Enc. 
Law,  648-650;  Hale,  Bailm.  &  Carr.  p.  240^/5^^.;  Schmidt 
V.  Blood,  24  Am.  Dec.  149-153;  Abb.  Tr.  Ev.  p.  562;  and 
numerous  authorities  cited  in  above  works.  On  the  same 
line  with  the  weight  of  authority  above  cited  seems  to  be  the 
ruling  of  this  court  in  Cunningham  v.  Franklin,  48  Ga.  531. 
We  hardly  think  the  section  of  the  Code  above  cited  changes 
the  common -law  rule  upon  the  subject.  The  authorities 
seem  to  be  uniform  to  the  effect  that,  where  there  is  failure 
on  the  part  of  the  warehouseman  to  deliver  goods  on  de- 
mand, there  is  a  presumption  of  liability,  and  the  burden  is 
on  him  of  accounting  for  the  goods ;  but  it  does  not  follow 
from  this  that  the  burden  necessarily  remains  on  him  through  - 
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out  the  case,  for  he  may  account  for  the  goods  by  showing 
their  loss  in  such  a  way  (by  burglary  or  an  accidental  fire, 
for  instance)  as  will  shift  the  onus,  and  will  raise  the  pre- 
sumption that  the  loss  thus  accounted  for  was  not  the  result 
of  the  warehouseman's  negligence.  But  we  do  not  deem  it 
necessary  to  pass  directly  upon  this  question  in  the  decision 
of  this  case.  Even  if  the  onus ptobandi  y^^ls  upon  the  defend- 
ant to  the  fullest  extent  claimed  by  the  plaintiff  in  error,  we 
think  it  was  successfully  carried  by  the  uncontradicted  testi- 
mony in  the  case.  The  theory  of  plaintiff's  counsel  evidently 
was  that  the  fire  was  communicated  to  the  warehouse  from 
the  engine  that  was  being  operated  by  the  contractor,  Brown, 
and  was  the  result  of  negligence,  in  not  having  the  engine 
provided  with  a  spark  arrester,  or  with  some  contrivance  to 
prevent  the  spread  of  fire,  and  that,  this  contractor  being  an 
employee  of  the  defendant  company,  this  negligence  was 
attributable  to  the  company.  There  is  no  question,  under 
the  testimony,  but  that  the  party  engaged  in  the  operation  of 
this  engine  was  an  independent  contractor,  and  was  not 
subject  to  any  direction  and  control  in  the  management  of 
his  machinery  and  in  the  operation  of  his  business  by  the 
railroad  company.  Civ.  Code,  §  3818,  declares,  *'The  em- 
ployer generally  is  not  responsible  for  torts  committed  by 
his  employee  when  the  latter  exercises  an  independent  busi  - 
ness,  and  in  it  is  not  subject  to  the  immediate  direction  and 
control  of  the  employer.*'  The  work  and  business  of  the 
employer  in  this  particular  case  did  not  fall  within  any  of  the 
provisions  of  section  3819  of  the  Civil  Code.  The  work  was 
not  wrongful  in  itself,  nor  was  it  a  nuisance.  From  previous 
experience  and  knowledge  of  the  defendant's  agents,  the 
work  was  not,  in  its  nature,  dangerous  to  others.  The  act 
which  the  contractor  was  doing  was  in  violation  of  no  duty 
imposed  by  contract  with  the  employer,  nor  in  violation  of 
any  duty  imposed  by  the  statute ;  and  the  employer  did  not 
retain  the  right  to  control  the  time  and  manner  of  executing 
the  work,  or  interfere  and  assume  control,  so  as  to  create  the 
relation  of  master  and  servant ;  nor  did  the  employer  ratify 
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the  wrong  of  the  independent  contractor.  Where  none  of 
these  things  exist,  it  manifestl)'  follows  from  the  statutes 
above  cited  that  there  can  be  no  liability  on  the  part  of  the 
employer.  In  Railroad  Co.  v,  Kimberly,  87  Ga.  161,  13  S. 
E.  277,  it  was  decided  a  railroad  company  is  not  liable  for  an 
injury  caused  by  the  negligence  of  an  independent  contractor 
in  constructing  its  railroad,  where  it  retains  no  control  over 
the  contractor,  except  to  see,  by  its  superintendent,  that  the 
railroad  is  built  according  to  the  contract.  To  the  same 
effect,  see  Railroad  Co.  v.  McConnell,  87  Ga.  756,  13  S.  E. 
828;  Wilson  z;.  White,  71  Ga.  506.  Even,  then,  if  there 
was  any  error  in  the  charge  of  the  court  on  the 
subject  of  the  burden  of  proof,  such  error  is  not 
cause  for  a  new  trial,  when  another  trial  could  not  legally 
result  in  a  different  verdict.  Judgment  aflBirmed.  All  the 
justices  concurring. 


NOTES. 

Railroads — Liability  for  Torts  of  Independent  Contractors. — Where 
a  railroad  contracts  with  a  party  exercising  an  independent  calling, 
to  do  a  work  for  it,  accordiag  to  the  contractor's  own  methods  and 
not  subject  to  his  control  or  orders  except  as  to  results  to  be  obtained, 
the  former  is  not  liable  for  the  wrongful  or  negligent  acts  of  such 
contractor.  Wabash,  etc.,  R.  Co.  v,  Farver,  111  Ind.  195, '  31  Am.  & 
Eng.  R.  Cas.  134;  Wattemeyer  z/.  Wisconsin,  etc.,  R.  Co.,  71  Iowa 
626,  30  Am.  &  Eng.  R.  Cas.  384;  St.  Louis,  etc.,  R.  Co.  v.  Willes, 
38  Kan.  330,  33  Am.  &  Eng.  R.  Cas.  397;  Eaton  v,  European,  etc., 
R.  Co.,  59  Me.  520;  Tibbetts  z/.  Knox,  etc.,  R.  Co.,  62  Me.  437; 
Sweeny  v,  Boston,  etc.,  R.  Co.,  128  Mass.  5,  1  Am.  &  Eng.  R.  Cas. 
138;  Speed  v,  Atlantic,  etc.,  R.  Co.,  71  Mo.  303,  2  Am.  &  Eng.  R. 
Cas.  77 ;  New  Orleans,  etCM  R.  Co.  v,  Reese,  61  Miss.  581,  18  Am.  & 
Eng.  R.  Cas.  110;  King  v.  New  York,  etc.,  R.  Co.,  66  N.  Y.  298; 
Young  V.  New  York,  etc.,  R.  Co.,  30  Barb.  (N.  Y.)  229 ;  Murtfeldt  v. 
New  York,  etc.,  R.  Co.,  102  N.  Y.  703,  25  Am.  &  Eng.  R.  Cas.  144  ; 
Schnlar  v.  Hudson,  etc.,  R.  Co.,  38  Barb.  (N.  Y.)  653;  Hughes  v, 
Cincinnati,  etc.,  R.  Co.,  39  Ohio  St.  461,  15  Am.  &  Eng.  R.  Cas.  100  ; 
Edmundson  v.  Pittsburgh,  etc.,  R.  Co.,  Ill  Pa.  St.  316,  23  Am.  & 
Eng.  R.  Cas.  423 ;  Runt  v,  Pennsylvania,  etc.,  R.  Co.,  51  Pa.  St.  475  ; 
Burton  v,  Galveston,  etc.,  R.  Co..  61  Tex.  526,   21  Am.  &  Eng.  R. 
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Cas.  218 ;  Hitte  v.  Republican  V.  R.  Co.,  19  Neb.  620,  29  Am.  &  Eng. 
K.  Cas.  566. 

But  in  Philadelphia,  etc.,  R.  Co.  z/.  Hahn  (Pa.),  32  Am.  &  Eng.  R. 
Cas.  24,  it  was  held  that  a  railroad  company  cannot,  by  contracting 
for  the  moving  of  its  cars  by  horse-power  over  its  oWn  tracks  from 
one  of  its  depots  to  the  various  consignees,  relieve  itself  from  lia- 
bility for  injuries  caused  by  the  negligence  of  the  contractor, 
although  such  contractor  employed  the  horses  and  men  engaged  in 
such  work,  and  exercised  an  independent  control  over  them. 

As  to  Liability  of  Carriers  as  Warehousemen. — See  generally  nof^ 
11  Am.  &  Eng.  R.  Cas.,  N.  S.,  Ill  et  seq. 


Crawford 

V, 

Hubbell. 

{Circuit  Court,  5.  D.  Xew  York,  Nov,  5,  iSgS.) 

Right  of  Carriers  to  Require  Shippers  to  Pay  for  Reyenue  Stamps.* 
— The  revenue  act  of  1898  does  not  prohibit  carriers  from  making 
shippers  bear  the  cost  of  the  required  revenue  stamps. 

Motion  for  preliminary  injunction.     Denied, 

Dilly  Seymour  &  Baldwin ,  F.  R,  Kellogg,  and  Joseph  H, 
Choate,  for  plaintiff. 

Seward,  Guthrie  &  Steele,  for  defendant. 

Lacombb,  Circuit  Judge.     I  am  right  in  the   assumption 
that  this  is  a  motion  for  a  preliminary  injunction,   am  I  not? 
Mr.  Choate.     Yes. 

Lacombe,  Circuit  Judge  (orally).  This  is  a  case,  un- 
doubtedly, of  very  great  importance ;  and  it  is,  moreover, 
one  of  those  cases  in  which  the  most  important  object  is  to 
secure  the  earliest  final  determination  of  the  case.  Un- 
doubtedly, it  will  go  to  the  supreme  court  of  the  United 
States  eventually,   whatever  may  be  the  decision  of  any  of 

^Compare  Atty.,  Gen.  ex  ret,  Moore  et  at,  v,  American  Exp.  Co. 
(Mich.)  post. 
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the  lower  courts  or  of  the  circuit  courts  of  appeal,  and  it  is 
most  desirable  to  get  it  there  as  expeditiously  as  it  can  be 
sent.  The  delay  which  would  be  incurred  by  taking  the 
case  under  advisement,  on  briefs,  and  holding  it  for 
weeks,  perhaps,  in  order  to  study  the  case  and  write  an 
opinion,  which,  in  orderly  sequence,  would  be  but  the  first 
of  three,  would  simply  work  a  delay  and  accomplish  no 
good  purpose,  especially  in  view  of  the  fact  that  it  is  mainly 
a  question  of  the  interpretation  of  an  act  according  to  its  in- 
tent, which  is  always  a  matter  of  great  uncertainty,  and 
sometimes  leads  to  the  most  startling  results,  as  in  the  case 
of  the  Holy  Trinity.  Under  those  circumstances,  it  seems 
to  me  best  that  I  should  dispose  of  this  here  and  now,  on  my 
first  impression;  and,  if  you  wish  to  print  your  briefs  at 
once>  there  is  no  reason  why  you  may  not  have  an  argu- 
ment at  the  December  session  of  the  court  of  appeals,  and 
get  at  least  as  far  along  as  that.  Unfortunately,  inasmuch 
as  you  have  not  come  here  on  an  agreed  statement  of  facts 
and  an  application  for  a  final  hearing,  but  are  here  only  tor 
a  preliminary  injunction,  I  doubt  very  much  whether  you 
can  get  any  further  than  the  circuit  court  of  appeals ;  but  a 
decision  of  that  tribunal  will  be  controlling  on  the  circuit 
court  here,  and  there  will  be  no  difl&culty  in  your  getting  an 
expeditious  entry  of  a  decree,  and  carrying  the  case  up.  It 
remains  for  me  then  to  dispose  of  this  case  according  to  my 
first  impression,  and  I  shall  state  my  conclusions  with  ex- 
treme  brevity. 

I  start  with  the  proposition  that  as  between  individual 
citizens,  whether  they  be  natural  individuals  or  corporations, 
common  carriers,  or  what  not,  originally  there  is  the  right 
to  agree  as  to  who  should  bear  the  burden  of  the  service  ren  - 
dered,  and  of  all  the  incidents  of  the  rendition  of  that  service. 
That  a  common  carrier  is  subject  to  regulations  by  congress 
as  to  limitations  upon  his  power  to  make  such  agreement 
with  the  individual  citizen  is  not  disputed.  The  proposition, 
however,  is,  has  congress  prohibited  in  this  particular  case 
the  carrier  from  requiring  the  shipper  to  pay  the  increased 
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expense  of  performing  the  act  of  transportation  which  the 
purchase,  affixing,  and  cancellation  of  this  stamp  cause  the 
carrier  in  the  first  instance  to  incur?  There  is  no  express 
language  in  the  act,  that  I  can  find,  laying  the  burden  of 
that  prohibition  upon  the  carrier;  and  inasmuch  as  restric- 
tions of  the  right  to  contract,  which  is  a  right  of  a  great  deal 
of  importance  and  value  to  the  citizen,  whether  he  be  an  in- 
dividual or  a  corporation,  should  not  be  spelled  out  of  any 
uncertain  language,  or  found  to  exist  unless  the  case  is 
abundantly  clear,  I  am  induced,  in  the  absence  of  express 
language,  to  reach  the  conclusion,  upon  this  mere  cursory 
hearing  of  the  oral  argument,  and  without  the  careful  anal- 
ysis and  examination  of  the  cases  which  might  perhaps  lead 
me  to  a  different  conclusion — I  am  constrained,  I  say,  to 
reach  the  conclusion  that  the  act  has  not  prohibited  the 
carrier  from  requiring  the  party  tendering  the  goods  to  pay 
to  the  carrier  the  increased  sum  which  the  act  of  congress 
has  made  the  particular  act  of  transportation  cost  the  carrier. 
I  shall  therefore  deny  the  motion  for  a  preliminary  injunc  - 
tion. 

I  will  speak  to  my  associates,  and  if  your  papers  are 
printed  and  ready,  with  the  briefs,  before  the  December  ses- 
sion, I  have  no  doubt  they  will  take  it  up  at  an  early  date, 
and  a  decision  may  be  reached  by  the  1st  of  January,  Or 
(and  it  seems  to  me  the  wiser  course)  if  counsel  will  now,  by 
agreement  between  them,  go  to  work  and  put  in  the  answer 
(if  one  is  not  in) ,  and  prepare  an  agreed  statement  of  facts,  to 
embody  what  is  in  these  affidavits,  and  lay  the  case  before 
me  as  if  I  was  sitting  regularly  inequity,  I  will  make  a  final 
decree  dismissing  the  bill  for  lack  of  equity ;  and  that  is  ap- 
pealable eventually  to  the  supreme  court  of  the  United  States. 
You  can  put  it  in  that  shape  in  the  course  of  three  or  four 
days,  and  get  it  printed  for  the  December  session;  and,  if 
the  supreme  court  will  be  as  good  to  you  as  we  are  here, 
there  is  no  reason  why  you  should  not  get  a  final  decision 
before  the  1st  of  March.  And  it  seems  to  be  of  the  utmost 
importance,  not  only  to  the  express  company,  but  to  the  in- 
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dividual  shipper  and  everybody  else,  to  have  this  matter  au- 
thoritatively settled.  It  is  extremely  necessary  that  there 
should  be  an  early  decision  in  the  court  of  last  resort.  A 
decision  here  is  worth  nothing ;  it  will  not  settle  the  ques  - 
tion. 

Mr.  Kellogg.  With  your  permission,  we  will  confer  at 
the  earliest  possible  moment,  and  then  submit  to  your  honor 
the  result. 


Attorney  General  ex  reL  Moore  et  al. 

V. 

American  Exp.  Co. 

{Supreme  Court  of  Michigan^  Dec.  6,  i8g8.) 

Carriers — Requiring  Shipper  to  Pay  for  Revenue  Stamp — Manda- 
tnus — State  Courts.* — Where  a  common  carrier  refuses  to  transport 
g-oods  tendered  for  the  transportation  merely  because  of  the  ship- 
per's refusal  to  pay  for  the  revenue  stamp  required  by  the  act  of 
•congress,  mandamus  will  lie  in  a  state  court  to  compel  the  carrier  to 
transport  the  g'oods. 

"Corporations"  and  "Associations" — Mandannus — Jurisdiction. 
— ••Corporations"  and  ''associations"  are  synonymous  terms  within 
the  meaning  of  rule  48  of  the  supreme  court  of  Michigan,  providing 
that  circuit  courts  shall  have  jurisdiction  in  all  mandamus  proceed- 
ings involving  any  private  "corporation"  or  officer  or  board  thereof . 

Bills  of  Lading— Duty  to  Affix  Stanr^p.— Under  the  act  of  congress 
it  is  the  duty  of  the  carrier  to  affix  the  revenue  stamp  to  the  receipt 
or  bill  of  lading. 

Same— Sanrte — Payment — Increasing  Rates. — The  carrier  cannot 
practically  make  the  shipper  pay  for  the  stamp  by  increasing  rates 
with  that  object. 

Parties — Scope  of  Order. — The  contention  that  the  order  of  the 
trial  court  was  too  broad,  and  that  the  writ  should  have  run  against 
respondent  only  so  far  as  to  effect  the  parties  to  the  record,  is  with- 
out merit. 

Certiorari  by  respondent  to  Wayne  county  circuit  court. 
Affirmed. 

*Compare  Crawford  v.  Hubbell  (N.  Y.),  ante. 
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Wisner  &  Harvey,  for  appellant. 
Warner,  Codd  &  War^ier ^  for  appellees. 

Long,  J.  The  attorney  general,  on  the  relation  of  various 
merchants  in  the  city  of  Detroit  filed  a  petition  in  the  Wayne 
circuit  court  for  a  mandamus  to  compel  the  respondent,  its 

officers,  agents,  and  servants,  to  receive,  accept, 
transmit,  and  deliver  any  and  all  goods,  wares, 
and  merchandise  duly  offered  and  tendered  to  it,  in  boxes, 
packages,  etc.,  for  transportation,  when  the  fees  and 
charges  for  such  goods  shall  be  paid  or  tendered,  and 
to  issue  to  the  shippers  or  consignors  throughout  this 
state  a  bill  of  lading  or  evidence  of  receipt  for  each 
shipment,  with  the  stamp  duly  attached  thereto  and  can- 
celed by  it  as  provided  by  the  act  of  congress  of  June 
13,  1898,  entitled  **An  act  to  provide  ways  and  means  to 
meet  war  expenditures,  and  for  other  purposes,"  with- 
out requiring  such  consignors  or  shippers  to  pay  the  said 
stamp,  or  value  thereof.  The  court  below  issued  an  order  to 
show  cause,  and,  a  return  having  been  made  to  such  order  by 
the  respondent,  the  court  granted  the  writ  as  prayed.  The 
case  comes  into  this  court  by  certiorari. 

The  respondent  is  a  joint -stock  association  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  having 
its  principal  business  office  in  the  city  of  New  York.  It  is  a 
common  carrier,  transacting  express  business,  so  called,  and 
engaged  in  the  business  of  receiving,  carrying,  forwarding, 
and  delivering  goods,  wares,  and  merchandise.  It  is  doing 
business  in  this  state  in  pursuance  of  a  license  issued  by  tbe 
state  treasurer  under  and  by  virtue  of  chapter  103,  1  How. 
Ann.  St.  The  petition  shows  that  the  respondent,  upon  de- 
livery of  packages  to  it  for  transportation  as  a  common  car- 
rier, refused  to  accept  goods  for  transportation  unless  the 
shipper  or  consignor  would  pay  for  the  stamp  provided  by 
said  act  of  congress;  that  this  refusal  was  general  through- 
out the  state,  by  all  its  officers  and  agents;  and  that  it  has 
498  agencies  within  this  state.  The  respondent,  in  its  an- 
swer filed  in  the  court  below,  admits  many  of  the  allegations 
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in  the  petition,  but  it  alleges  that  in  the  act  congress  has  re- 
frained from  providing,  as  between  shipper  and  carrier,  which 
shall  bear  the  burden  of  the  tax,  thereby  intending  to  leave 
it  a  matter  of  adjustment  between  the  parties,  conditioned, 
however  that  the  tax  must  be  paid;  that  the  respondent, 
being  organized  and  having  thie  right,  under  the  statute  of  this 
state,  to  carry  on  an  express  business,  becomes  vested  with 
the  right  to  regulate  the  carrying  on  of  its  business  by  rea  - 
sonable  rules  and  regulations,  and  to  fix,  and  insist  upon  the 
payment  of,  such  rates  of  transportation  as  it  deems  best, 
provided  the  same  are  not  unreasonable  in  amount  nor  in 
manner  of  payment ;  that,  the  enactment  of  the  stamp  act 
referred  to  being  an  important  change  in  the  then  condition 
of  things,  it  becomes  necessary  for  respondent  to  change  and 
regulate  its  method  of  transacting  business,  and  to  re-estab- 
lish its  rates  of  transportation,  so  that  it  may  meet  the  change 
in  a  way  to  prevent  its  resources  from  being  so  depleted  as 
to  weaken  its  financial  condition ; that  respondent  therefore  de  - 
cided  to  raise,  and  has  raised,  its  rates  of  transportation  to  an 
amount  reasonable  and  just,  and  only  necessary  to  meet  the 
change  of  conditions  made  by  the  act,  and  save  itself  from 
great  loss  of  revenue  and  profits  as  compared  with  its  earn- 
ings before  the  passage  of  the  act,  and  which  it  has  the  law  - 
ful  right  to  do ;  that  under  its  right  to  regulate  its  manner  of 
doing  business  and  of  accommodating  the  public,  so  far  as 
paying  said  increase  of  rates,  respondent  has  accorded  re- 
sponsible shippers  the  right  to  pay  such  increase  (either  us- 
ing a  stamp  or  money  for  the  purpose)  upon  delivery  of  the 
goods,  and  the  privilege  of  paying  the  balance  of  the  rate  of 
transportation  at  the  point  of  delivery  to  the  consignee.  It 
is  admitted  that  this  change  in  the  manner  of  doing  business 
in  effect  throws  the  burden  of  the  tax  upon  the  shipper, 
but  it  is  claimed  that  such  effect  is  in  accordance  with  the 
principles  of  taxation,  that  the  .  burden  shall  be  distributed 
equitably  among  the  many,  rather  than  to  be  cast  upon  the 
few;  and  it  is  claimed  that  should  the  respondent  be  com- 
13  (K  S)  A  &  E  R  Cas— 7 
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pelled  to  pay  the  tax  which  would  amount  to  many  thousands 
of  dollars,  without  the  right  to  guard  against  the  effect  of 
such  expenditure  in  the  manner  adopted  by  it  in  raising  its 
rates  of  transportation,  as  has  been  done,  its  financial  con- 
dition would  be  greatly  weakened.  In  the  answer  it  is  also 
alleged  that,  in  any  case  of  pretended  violation  of  its  duties 
as  set  forth  in  the  petition,  it  was  not  pretended  or  alleged 
that  the  charges  were  paid  or  tendered ;  but  it  appears  from 
the  opinion  of  the  court  below  that  this  point  was  abandoned 
on  the  argument  there,  and  the  case  was  left  to  the  court 
below  to  decide,  the  same  as  if  the  charges  had  been  tender- 
ed. That  question  will  not,  therefore,  be  discussed  here, 
but  it  will  be  taken  as  settled  that  the  charges  were  so  ten- 
dered. 

The  act  of  congress  provided  : 

**Sec.  6.  That  on  and  after  the  first  day  of  July,  eighteen 
bundred  and  ninety -eight,  there  shall  be  levied,  collected 
and  paid  for,  and  in  respect  of  the  several  bonds,  debentures 
or  certificates  of  stock  and  of  indebtedness,  and  other  docu- 
ments, instruments,  matters  and  things  mentioned  and 
described  in  Schedule  A  of  this  act,  or  for  or  in  respect  of 
the  vellum,  parchment  or  paper  upon  which  such  instruments, 
matters  or  things,  or  any  of  them,  shall  be  written  or  printed, 
by  any  person  or  persons,  or  party,  who  shall  make,  sign  or 
issue  the  same,  or  for  whose  use  or  benefit  the  same  shall  be 
made,  signed  or  issued,  the  several  taxes  or  sums  of  money 
set  down  in  figures  against  the  same,  respectively,  or  other- 
-wise  specified  or  set  forth  in  the  said  schedule. 

**Sec.  7.  That  if  any  person  or  persons  shall  make,  sign  or 
issue,  or  cause  to  be  made,  signed  or  issued,  any  instrument, 
document  or  paper  of  any  kind  or  description  whatsoever, 
"without  the  same  being  duly  stamped  for  denoting  the  tax 
liereby  imposed  thereon,  or  without  having  thereupon  an 
aidhesive  stamp  to  denote  said  tax,  such  person  or  persons 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con - 
T'iction  thereof,  shall  pay  a  fine  of  not  more  than  one  hun- 
dred dollars  at  the  discretion  of  the  court,  and  such  instru- 
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ment,  document  or  paper,  as  aforesaid,  shall  not   be  com- 
petent evidence  in  any  court.'' 

Schedule  A  of  said  act,   among  other  things,  provides  as 
follows  : 

'  'Express  and  Freight :  It  shall  be  the  duty  of  every  railroad 
or  steamboat  company,  carrier,  express  company  or  corpo- 
ration, or  person,  whose  occupation  is  to  act  as  such,  to  issue 
to  the  shipper  or  consignor,  or  his  agent,  or  person  from 
whom  any  goods  are  accepted  for  transportation,  a  bill  of 
lading,  manifest,  or  other  evidence  of  receipt  and  forwarding 
for  each  shipment  received  for  carriage  and  transportation, 
whether  in  bulk  or  in  boxes,  bales,  packages,  bundles,  or  not 
so  inclosed  or  included ;  and  there  shall  be  duly  attached  and 
cancelled,  as  in  this  act  provided,  to  each  of  said  bills  of  lad- 
ing, manifests,  or  other  memorandum,  and  to  each  duplicate 
thereof,  a  stamp  of  the  value  of  one  cent;  provided,  that  but 
one  bill  of  lading  shall  be  required  on  bundles  or  packages 
of  newspapers  when  enclosed  in  one  general  bundle  at  the 
time  of  shipment.  Any  failure  to  issue  such  bill  of  lading, 
manifest  or  other  memorandum,  as  herein  provided,  shall 
subject  such  railroad  or  steamboat  company,  carrier,  express 
company  or  corporation  or  person  to  a  penalty  of  fifty  dol- 
lars for  each  offense,  and  no  such  bill  of  lading,  manifest  or 
other  memorandum  shall  be  used  in  evidence  unless  it  shall 
be  duly  stamped  as  aforesaid.'* 

The  relator  contends  that  the  duty  to  pay  this  tax  is  cast 
upon  the  respondent  by  the  terms  of  the  act,  and  that,  when 
the  proper  charges  were  tendered  for  the  transportation,  it 
became  the  duty  of  the  respondent  to  undertake  the  carriage, 
and  that  respondent  has  no  right,  under  the  guise  or  pretense 
of  raising  its  rates,  to  cast  this  burden  upon  the  public. 

1.  It  is  contended  by  counsel  for  respondent  that  the  ques- 
tion is  one   over  which   the   federal   courts   have  exclusive 
jurisdiction.     We  cannot  agree  with  counsel  in  25gJSJ*s5^ 
this  contention.      This    is   not  an    action  for  SxflLSi^cSi- 
the  recovery  of  the   penalty  which  the   statute  cSSS." 
imposes    for    failure   to    issue    the   bill    of    lading,    but    a 
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proceeding  for  an  order  to  compel  the  respondent,  a  com- 
mon carrier,  to  accept  and  carry  the  goods  tendered  it  for 
shipment  when  the  regular  charges  are  paid  or  tendered. 
The  respondent  is  a  common  carrier,  and  as  such  it  is  its 
duty  to  receive  for  carriage  and  to  carry  the  goods  of  any 
person  tendered  to  it  for  transmission,  provided  they  are 
such  as  it  holds  itself  out  as  willing  to  carry,  and  the  party 
tendering  them  offers  to  pay  its  proper  charges.  This  duty 
is  imposed  by  law.  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  158, 
159.  The  respondent  is  permitted  to  do  business  in  this 
state,  though  not  incorporated  under  the  laws  of  the  state, 
but  it  is  subject  to  all  the  duties  and  obligations  which  the 
law  imposes  upon  common  carriers ;  and  for  a  refusal  to 
carry  goods,  when  tendered  and  charges  paid,  the  state  courts 
may  be  appealed  to  for  redress.  This  matter  is  entirely  be- 
tween the  shippers  and  the  company.  This  view  is  held  by 
the  attorney  general  of  the  United  States  in  a  recent  opinion, 
in  which  he  says,  '*In  all  controversies  arising  between  the 
shippers  and  express  companies  as  to  which  one  shall  be 
required  to  bear  the  expense  of  the  stamp,  the  general  gov- 
ernment has  no  direct  concern  under  the  war  revenue  law.*^ 
The  general  government,  it  appears,  refuses  to  proceed 
against  express  companies  for  a  violation  of  the  act, 
unless  it  be  made  to  appear  that  the  company  has  accepted 
for  transportation  such  goods  for  shipment,  and  has  refused 
to  attach  the  stamp  thereon ;  that  is,  the  general  government 
may  and  will  prosecute  for  the  penalty  fixed  by  the  act  when 
the  goods  are  received  and  shipped  without  the  company's 
afl&xing  the  revenue  stamp  to  the  receipt  or  bill  of  lading, 
but  it  will  not  interfere  between  the  public  and  the  com- 
pany for  refusal  to  carry.  The  commissioner  of  internal 
revenue  on  August  1,  1898,  decided  that  the  aggrieved 
parties, — that  is,  the  parties  offering  goods  for  shipment, 
— when  the  company  refuses  to  carry  without  payment  of 
the  stamp,  mu^t  depend  for  redress  upon  the  common  or 
the  statute  law  of  the  state  defining  the  obligations  of  com- 
mon carriers. 
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2.  Unless,  therefore,  the  shipper  should  pay  the  tax,  the 
company  is  bound  to  carry,  upon  the  payment  or  tender  of 
the  regular  charges.  The  company  is  vested  with  the  exer- 
cise of  public  function  under  the  permissive  power  of  the 
state;  and,  when  it  refuses  to  discharge  the  duties  imposed 
by  law,  mandamus  is  the  proper  remedy  to  compel  the  dis- 
charge of  that  duty.  The  American  courts  have  tiaken  such 
occupations  under  their  control,  and,  regarding  them  as  pub- 
lic agencies,  have  enforced  the  common  law  or  the  statutory 
law  against  them,  and  have  not  hesitated  to  grant  the  writ 
kA  mandamus  against  any  party  who,  having  assumed  pub- 
lic duties,  refuses  to  discharge  them.  Haugen  v.  Water  Co. 
(Or.)  28  Pac.  244;  Olmsted  z/.  Proprietors,  etc.,  47  N.J, 
Law,  311.  But  counsel  contends  further  that  the  power 
given  to  the  circuit  courts  to  issue  mandamus  rests  upon 
rule  48  of  this  court,  which  provides,  '^Circuit  courts  shall 
have  jurisdiction  within  their  respective  coun- 
ties in  all  mandamus  proceedings  involving  the  gSJa^^SJ^di;. 
action  of  any  ofl5cer  or  board  of  any  county,  tfoS^"^'****^ 
township,  city  or  school  district,  or  the  com- 
mon council  of  any  city  or  village  and  the  action  of  any  pri- 
vate corporation  or  ofl5cer  or  board  thereof,"  and  that,  this 
rule  not  having  included  joint -stock  associations,  the  circuit 
courts  are  not  vested  with  power  to  issue  the  writ.  **Corpo- 
rations'*  and  * 'associations"  are  convertible,  and  often  used 
as  synonymous,  terms.  There  is  no  reason  for  any  distinc- 
tion or  discrimination  between  corporations  and  joint -stock 
associations,  in  applying  this  rule.  It  is  the  intent  of  the 
rule  to  place  all  mandamus  proceedings  of  this  character  pri  - 
marily  in  the  circuit  courts.  In  reference  to  the  assessment 
and  collection  of  specific  taxes,  the  legislature  of  this  state 
has  recognized  the  terms  as  convertible.  Section  1255,  1 
How.  St.,  provides,  *'The  term  'corporation,*  as  used  in  this 
act,  shall  be  construed  to  include  all  associations  and  joint- 
stock  companies  having  any  of  the  powers  and  privileges  of 
corporations  not  possessed  by  individuals  or  partnerships." 
In  Maltz  V.  Express  Co.,  1  Flip.  611,  Fed.   Cas.  No.  9,002, 
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it  was  held  that,  whether  a  corporation  or  not,  a  joint-stock 
association  is  a  distinct  le^al  entity,  and  that  so  long  as  this 
fact  exists,  and  it  possesses  the  attributes  of  perpetual  suc- 
cession, and  the  capacity  of  suing  and  being  sued,  it  is  a 
judicial  person,  and  must  be  regarded  as  a  citizen  of  the 
state  which  creates  it ;  and  it  is  wholly  immaterial  whether  it 
be  termed  an  * 'association,''  **joint-stock  association,"  or 
'guild/' 

3-  The  main  question  in  the  case  relates  to  the  construction 
to  be  placed  upon  the  act  in  question.  By  the  act  every 
express  company  is  compelled  to  issue   to  every  shipper  or 

consignor,  etc.,  a  bill  of  lading  for  each  ship- 
B5Sj^°toAflS*"    ment  received   for  carriage,    to  which   bill  of 

lading  and  duplicate  thereof  there  shall  be  at- 
tached and  canceled  a  stamp  of  the  value  of  one  cent.  The 
law  therefore  imposes  upon  the  carrier  the  obligation  to  issue 
the  receipt.  With  this  the  shipper  has  nothing  to  do.  He 
delivers  the  package  to  the  company,  and  pays  or  tenders  the 
usual  charges.  This  ends  the  shipper's  duty,  and  the  law 
then  compels  the  carrier  to  issue  the  receipt  or  bill  of  lading. 
This  bill  must  be  stamped,  and  the  stamp  canceled.  It  is 
evident  that  it  is  as  much  the  duty  of  the  company  to  place 
the  stamp  upon  the  receipt  and  cancel  it  as  it  is  to  issue  the 
receipt.  This  duty  is  made  more  apparent  by  the  fact  that 
the  act  further  provides  that  failure  to  issue  the  receipt  makes 
the  carrier  so  failing  amenable  to  a  heavy  penalty.  But  it  is 
contended  by  counsel,  in  a  brief  filed  with  this  court,  that 
the  penalty  was  directed,  and  intended  by  congress  to  be 
directed,  to  the  failure  to  issue  the  receipt,  and  nothing  more, 
leaving  the  question  of  the  stamping  of  the  same  to  be  settled 
by  the  parties.  It  seems  to  us  that  what  is  meant  by  this 
clause  is  that  the  receipt  must  be  such  as  is  provided, — that 
is,  a  receipt  bearing  the  proper  stamp, — and  that  the  penalty 
is  provided  for  such  a  failure  as  this.  It  is,  and  always  has 
been,  the  custom  of  express  companies  to  issue  receipts  for 
goods  delivered  for  shipment.  The  only  interest  the  govern- 
ment has  or  can  have  is  the  afl&xing  and  cancellation  of  the 
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Stamp  to  aid  it  in  its  war  revenues.  We  are  therefore  led  to 
the  conclusion  that  the  duty  to  issue  the  receipt,  and  the  pen- 
alty affixed  for  the  failure  to  do  so,  imply  that  it  is  to  be  a 
receipt  which  would  bring  the  government  the  revenue  pro  - 
vided.  Therefore  the  act  makes  it  the  duty  of  the  company 
to  affix  the  stamp. 

4.  It  is  contended,  however,  that  the  company  has  the 
right  to  make  new  regulations  and  establish  new  rates  to 
meet  this  burden.  It  is  conceded  that  the  efifect  of  this  is  to 
throw   the  burden  upon  the  shipper.     It  is  ap- 


parent upon  the  face  of  this  proceeding  that  ^^^3S?Biti«. 
the  very  purpose  of  this  change  in  the  regula  - 
tions  and  the  increase  of  rates  is  to  avoid  the  payment  of 
the  tax,  and  thus  cast  upon  the  shippers  the  burden  which 
the  act  of  congress  puts  upon  the  company.  This  is  but  an 
evasion  and  a  subterfuge  to  avoid  the  terms  of  the  act.  The 
pretense  that  raising  the  charges  on  each  package  just  one 
cent,  without  reference  to  the  distance  to  be  carried,  the 
weight  or  bulk  of  the  package,  and  the  former  fixed  charges,, 
is  a  regulation  of  charges,  can  hardly  be  treated  seriously- 
If  the  charges  established  were  regarded  as  too  small,  it 
would  seem  that  the  action  would  have  been  to  make  the 
additions  in  some  manner  to  correspond  to  the  length  of 
carriage,  weight,  etc.,  but  to  add  one  cent  to  every  charge 
for  carriage  bears  upon  its  face  evidence  of  the  attempt  to 
evade  the  act.  Where  the  charge  established  was  25  cents 
it  is  now  26  cents,  where  it  was  50  cents  it  is  now  51  cents> 
where  $1  it  is  now  $1.01,  and  so  on;  adding  just  1  cent  to 
each  charge.  It  cannot  be  that  this  was  done  because  the 
charge  was  too  low  for  each  carriage,  however  long  the 
distance,  or  however  weighty  the  article.  The  statement  of 
this  claim  is  its  own  refutation.  We  are  aware  that  Judg^ 
Lacombe,  of  the  United  States  circuit  court  of  New  York> 
has  held  the  other  way  upon  this  question,  in  the  case  of 
Merchants'  Ass'n  of  New  York  v,  Adams  Exp.  Co., — Fed. 
— ,  as  also  the  United  States  circuit  courts  of  North  Caro- 
lina  and  California ;  but  we  are   unable  to  agree  with  those 
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cases.  Judge  Tui^ey,  in  the  superior  court  of  Cook  county, 
111.,  has,  however,  held  in  accordance  with  our  views  here 
expressed.  It  is  said  by  him  that  **it  is  not  in  fact  a  revi- 
sion or  increase  of  rates,  but  an  arbitrary  attempt  of  the 
company  to  make  the  shippers  pay  a  tax  which  the  law 
requires  the  company  to  pay.  The  court  must  regard  the 
substance  of  the  contention,  and  not  the  pretense.'* 

5.  It  is  further  contended  that  the  order  of  the  court  below 
is  too  broad  ;  that  the  writ  should  run  against  the  company 
only  so  far  as  to  affect  the  parties  to  this  record.  The  peti- 
tion is  filed  by  the   attorney  general  of  the  state,  in  which  it 

is  stated  that  these  cases  constitute  but  few  of 
JfoSSS^*^^*      the   many   of  like  character,  and  are  presented 

for  the  purpose  of  representing  the  uniform 
course  of  practice  of  the  respondent  company.  This  is  not 
denied  by  the  answer,  but,  on  the  contrary,  the  claim  is  made 
therein  that  the  regulation  of  its  business  affairs,  and  change 
in  its  rates  of  transportation,  throw  the  burden  of  the  tax 
upon  the  shipper,  by  force  of  circumstances.  It  is  thus 
apparent  that  the  attorney  general's  petition,  taken  with  the 
answer  of  the  respondent,  is  sufficient  to  show  that  the  re - 
spondent  is  attempting  to  enforce  this  rule  throughout  the 
state  in  its  dealings  with  all  its  customers ;  and  the  case 
involves  the  question  whether  the  order  should  be  broad 
enough  to  reach  the  rights  of  all  classes  who  are  shippers 
within  the  state.  We  think  the  order  should  not  be  modified 
as  claimed.  The  judgment  of  the  court  below  must  be 
aflSrmed.      The  other  justices  concurred. 
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Ai^ABAMA  Midland  Ry.  Co. 

V, 

Darby  et  al. 
{Supreme  Court  of  Alabama^  Oct,  sg^  /Sg8.) 

Failure  to  Deliver — Bills  of  Lading— Liability.* — A  consignee's 
right  to  recover  for  failure  to  deliver  goods  is  not  dependent  upon  a 
bill  of  lading,  when  the  goods  were  received  by  the  carrier  at  the 
point  of  shipment  for  delivery  to  the  consignee  for  a  consideration 
at  their  destination. 

Evidence. — Where  some  of  the  evidence  was  unobjectionable,  a 
motion  to  exclude  all  the  evidence  was  properly  overruled. 

Variance. — An  objection  based  upon  an  alleged  variance,  which 
does  not  point  out  in  what  the  variance  consists,  will  not  be  consid- 
•ered. 

Arrival  of  Goods — Notice — Direction  of  Verdict. f — There  was  evi- 
dence tending  to  show  that  plaintiff  was  not  notified  by  the  carrier 
of  the  arrival  of  the  goods  at  their  destination  until  over  a  month  , 
after  their  arrival;  and  that  plaintiff,  on  the  day  he  was  notified, 
applied  for  the  goods,  and  defendant  refused  to  deliver  them.  Held^ 
that  there  was  evidence  tending  to  show  that  defendant,  when 
plaintiff  applied  for  the  goods,  was  liable  as  a  common  carrier  for 
their  delivery,  and  that  a  general  charge  for  defendant  was  properly 
refused. 

Appeal  by  defendant  from  Pike  county  circuit  court. 
Affirmed, 

After  the  introduction  of  all  the  evidence,  the  court  at 
plaintiff's  request  gave  the  following  charge:  **If  the  jury 
believe  from  the  evidence  that  the  plaintiff  received  notice  on 
November  4th,  and  on  the  same  day  went  to  get  the  goods, 
then  the  liability  of  the  defendant  as  a  common  carrier  had 

*As  to  whether  Bill  of  Lading  is  Essential,  See  5  Am.  &  Eng. 
Enc.  Law  (2nd  Ed.)  187. 

fAs  to  Effect  of  Carrier's  Refusal  to  Deliver,  see  S  Am.  &  Eng. 
Enc.  Law  (2nd  Ed.)  275.  As  to  Notice,  see  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  352. 
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not  ceased/*  The  defendant  duly  excepted  to  the  giving  of 
this  charge,  and  also  separately  excepted  to  the  court's  refusal 
to  give  the  following  written  charge  requested  by  it :  **If 
the  jury  believe  the  evidence  they  should  find  for  the  de- 
fendant.** 

W,  L.  Parksy  for  appellant. 
Hubbard  &  Hubbard ^  for  appellees. 

Harai^son,  J.  Suit  by  consignees  against  a  common  car- 
rier for  failure  to  deliver  goods. 

The  case  was  commenced  in  the  justice's  court,  by  Darby 
&  Son,  where  judgment  was  rendered  in  their  favor  against 
the  defendant,  by  which  it  was  taken  to  the  circuit  court, 
and  retried  with  the  same  result. 

The  evidence  tended  to  show  that  the  goods  shipped 
belonged  to  the  plaintiffs.  It  also  tended  to  show,  on 
the  part  of  the  plaintiffs,  that  the  goods  were  never  de- 
livered to  them,  and  on  the  part  of  defendant,  that  they  were 
delivered.  That  on  the  part  of  plaintiffs  also  tended  to  show, 
that  they  were  not  advised  of  the  arrival  of  the  goods  until 
the  4th  November,  1896,  when  they  applied  for  their  delivery, 
and  defendant  failed  and  refused  to  deliver  them ;  and  that 
on  the  part  of  defendant,  that  it  notified  plaintiff  of  the  ar- 
rival of  the  goods  on  the  3d  of  October,  1896,  and  on  that 
day  plaintiffs  received  them. 

The  evidence  also  further  tended  to  show,  that  the  goods 
were  shipped  consigned  to  plaintiffs  from  Montgomery 
without  a  bill  of  lading,  and  what  purported  to  be  one  was 
not  received  by  plaintiffs  until  the  4th  of  November,  1896, 
when  defendant's  agent,  J.  B.  Cochran,  at  Troy,  the  place 
for  the  delivery  of  the  goods,  gave  the  same  to  one  of  the 
plaintiffs,  signed  by  himself  as  agent.  Cochran  testified  that 
he  received  the  bale  of  goods  at  Troy  on  the  3d  of  October, 
1896,  and  on  the  next  day  notified  plaintiffs  of  their  arrival ; 
that  plaintiffs  did  not  demand  the  goods  until  the  4th  of  No- 
vember following,  when  one  of  them  paid  the  freight  on  the 
same,  and  that  he,  Cochran,  gave  him  the  paper  which  pur- 
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ports  to  be  a  bill  of  lading.  This  certainly  was  not  the 
original,  but  a  mere  memorandum  receipt  issued  to  plaintiffs 
by  defendant's  agent,  after  the  consignment  of  the  goods  to 
plaintiffs  by  the  consignor  at  Montgomery.  The  plaintiffs* 
right  of  recovery  was  not  dependent  upon  a  bill  of  lading, 
if  the  goods  were  received  by  the  carrier  at  the  point  of  ship- 
ment for  delivery  to  plaintiffs  for  a  reward  at 
Troy,  as  the  evidence  tends,  without  conflict,  S^SiSma^ 
to  show.  Railroad  Co.  v,  Kolb,  73  Ala.  396;  bJut?.*^^^ 
Hutch.  Carr.  §  118. 

The  paper  purporting  to  be  a  bill  of  lading,  made  out 
by  said  agent  at  Troy,  was  dated  the  3d  of  October, 
1896,  and  shows  on  its  face,  that  J.  R.  Darby,  and 
not  the  plaintiffs,  J.  R.  Darby  &  Son,  were  the  con- 
signees. It  was  abundantly  shown,  however,  that  that 
was  a  mistake  and  that  plaintiffs  were  in  fact  the  con- 
signees. But,  as  we  have  said,  it  was  unnecessary  for  the 
plaintiffs,  to  be  entitled  to  recover,  to  show  that  any  bill  of 
lading  at  all  was  issued  for  the  shipment  of  the  goods.  They 
introduced  this  memorandum  receipt,  without  objection,  and 
J.  R.  Darby  testified  that,  at  the  same  time,  a  delivery  order 
for  the  goods,  signed  by  the  said  Cochran,  as  agent  of  de- 
fendant, was  issued  to  plaintiffs,  which  showed  on  its  face 
that  the  goods  were  to  be  delivered  to  them. 

After  all  the  evidence  on  both  sides  had  been  introduced, 
the  defendant  moved  to  exclude  the  evidence  of  said  receipt 
purporting  to  be  a  bill  of  lading,  and  the  oral  testimony  of 
James  Darby,  on  the  ground  that  the  bill  of  lading  was  the 
best  evidence  of  the  contract,  and  on  the  ground  that  there 
was  a  variance  between  the  evidence  and  the  complaint. 
There  was  no  error  in  overruling  the  motion.  The  objection 
assumes  that  said  paper  is  the  contract  on  which  the  plain  - 
tiffs  sued,  but  that  is  not  the  case.  They  introduced  it  in 
connection  with  all  the  other  evidence  to  show  ,^' 

Brldence. 

what  the  contract  was.     Moreover,  Darby  testi- 
fied, without  objection,  to  other  pertinent  matter  besides  this 
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receipt,  and  the  motion  to  exclude  went  to  all  his  evidence, 

some  of  which  was  unobjectionable.     Theob- 
varianoe.  jection   that  there  was   a   variance   is  without 

merit,  as  it  was  general,  and  did  not  point  out  in  what  the 
variance  consisted.  Railroad  Co.  v,  Thornton  (Ala.)  23 
South.  778. 

The  general  charge  for  defendant  was  properly  refused,  as 

the  evidence  was  in  conflict.     The  proof  tended 

oSSffiNUice-    to  show,  as  above  stated,  that  no  notice  was 

Dlroction  of 

Verdict.  given  of  the  arrival  of  the  goods  before  the  4th 

November,  1896,  on   which  day  they   applied 
for  the  delivery  of  the  goods,  and  defendant  failed  to  deliver 
them,  and  there  was,  therefore,  no  error  in  the  charge  given 
for  plaintiffs. 
Afl&rmed. 


Missouri  Pac.  Ry.  Co. 


V. 


Lau. 

{Supreme  Court  of  Nebraska^  Feb,  9,  i8gg,) 

Ownership  of  Goods^Bills  of  Lading — Presunnptions.* — A  party 
lYho  ships  goods  by  commoa  carrier,  consigned  in  the  bill  of  lading 
to  himself,  his  agent,  or  the  order  of  either,  will  be  presumed  to  have 
intended  to  retain  the  title  to  the  goods. 

Same— Question  for  Jury. — Such  presumption  may  be  rebutted  by 
proof ;  and,  where  the  question  of  the  intention  is  litigated,  it  is  one 
of  fact  for  the  jury,  unless  conclusively  established  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Lancaster  county  district  court. 
Reversed, 

B.  P.  Wa^gener,  J.  W,  Orr,  and  A,  R,  Talbot,  for  plaintiff 
in  error. 

W,  E.  Stewart y  for  defendant  in  error. 

*See  note  at  end  of  case. 
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Harrison,  C.  J.  The  defendant  in  error  instituted  this  ac- 
tion to  recover  the  damag^es  alleged  to  have  been  occasioned 
to  him  by  reason  of  the  negligence  or  lack  of  care  of  the  plain- 
tiff in  error  during  the  transporting  over  its  line 
of  road  from  St.  Louis  into  Lincoln  a  car  load  of 
oranges  in  transit  from  Leesburg,  Fla.,  to  Lincoln,  by  reason 
of  which  negligence  it  was  alleged  the  oranges  were  frost -bit  - 
ten  or  frozen,  and  were  rendered  partially  or  wholly  valueless. 
The  company  answered  the  complaint  of  the  defendant  in 
error,  and  a  trial  resulted  in  a  verdict  and  judgment  against 
the  company,  of  which  it  now  seeks  a  reversal. 

It   appears  that  one  E.  H.   Mote  shipped   250  boxes  of 
oranges,  of  which  shipment  the  bill  of  lading  disclosed  that  he 
was  the  consignor;  and  under  the  printed  words  on  the  face 
of  said  bill,  "Marks,"  *'Full  name  and  address  of  consignee 
must  be  given   in  every  case,*'   appeared  in  writing,  **S  O 
Notify  H.  P.  Lau,  Lincoln,  Neb.*'  The  *'S  O,**  it  was  testi- 
fied, were  used  to  indicate,  or  meant,  **Shippers*  Order,**  and 
that  the  goods  named  in  the  bill  of  lading  in  which  they  ap- 
peared were  consigned  to  be  delivered  to  the  shipper  at  their 
destination.    The  bill  of  lading  in  this  case  was  attached  to  a 
draft,  and  with  it  forwarded  to  a  bank  in  Lincoln,  the  bill  to 
be  delivered  to  H.  P.  Lau  on  payment  of  the  draft  which  it 
accompanied.     That  the  oranges  were  shipped  to  the  order 
of  the  consignor,  as  evidenced  by  the  bill  of  lading,  was  pre- 
sumptive or  almost  conclusive  evidence  of  the  fact  of  the  con- 
tinued titl^  or  ownership  in  the  shipper,  but  it  is  competent 
and  allowable  to  show  to  the  contrary.     Benj.  Sales,  §  399, 
and  American   note  thereto;  Newm.   Sales  (Pony  Series)  § 
147;  21   Am.  &   Eng.    Enc.  Law,  508;  Bank  z/.  Bangs,  102 
Mass.  291 ;  Dows  v.  Bank,  91  U.  S.  618.     The  same  doctrine 
is  recognized  in  Gates  v.  Railway  Co.,  42  Neb.  379,  60  N.  W. 
583;  Stock-Yards  Co.   v,  Wescott,  47  Neb.  300,  66  N.  W. 
419;  Railway  v.  Johnson,  45  Neb.  57,  63  N.  W.  144.   It  was 
stated  by  Ryan,  C,  in  the  opinion  in  Neimeyer  Lumber  Co. 
V.  BurHngton  &  M.  R.  Co.  (Neb.)  74  N.  W.  670,  that  *  where 
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a  vendor  of  goods  delivers  them  to  a  carrier  for  transit  to  bis 

vendee,  and  causes  the  goods  to  be  consigned 
oSSSS^&^lt  in  the  bill  of  lading  to  himself,  his  agent,  or 
•umj^ns.  his  order,  the  presumption  arises  that  he  there- 

by intended  to  retain  the  title  in  himself  to  the 
goods.'*  The  same  rule  was  voiced  in  the  dissenting  opinion 
in  the  case  by  Judge  Norval.  See  page  683  of  the  Reporter 
cited.  The  other  members  of  the  court  made  no  expression 
on  the  subject  at  that  time. 

In  the  case  at  bar  the  court  instructed  the  jury  that  **Hans 
P.  Lau,  the  plaintiff,  under  the  law,  was  so  far  the  owner  of 
the  car  of  oranges  as  that  he  is  entitled  to  maintain  this 
action ;  but  his  right  of  action  for  any  act  or  omission  of 
defendant  during  transit  of  said  car  is  governed  by  the  con - 
tri^ct  of  shipment  made  by  E.  H.  Mote,  the  shipper,  and  the 
railroads,  and  Lau  has  thereunder  the  same  rights  as  Mote 
would  have,  no  more,  no  less."  That  this  was  an  error  is 
of  the  assignments  presented  for  review.  The  evidence  did 
not  clearly  establish  that  there  had  been  any  change  of  the 
ownership  of  the  goods  from  the  shipper  to  the  defendant  in 

error.  It  could  be,  at  most,  a  question  of  fact 
SSjw'"*^''''    to  be  submitted  to   the  jury.     Bank  v.  Bangs, 

supra.  It  was  therefore  prejudicial  error  to 
charge  the  jury  that  the  defendant  in  errror  had  sufficient 
title  to  the  goods  to  enable  him  to  maintain  the  action  for 
damages. 

There  was  but  one  brief  filed  in  this  case, — that  for  the 
plaintiff  in  error.  There  are  discussions  of  some  other 
alleged  errors  other  than  the  one  we  have  considered,  but, 
inasmuch  as  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings,  we  do  not  deem  it  necessa- 
ry to  examine  and  decide  them  at  this  time.  Reversed  and 
remanded. 


NOTE. 

Bills  of  Lading — Presumption  as  to  Ownership  of  Goods. — Where 
goods  are  consig-ned  in  a  bill  of  ladin/^  to  the  shipper^s  order  this  is, 
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in  the  absence  of  evidence  to  the  contrary,  almost  decisive  in  show- 
in  gf  that  the  title  is  retained  by  the  shipper.  Wait  z/.  Baker,  2  E^zch. 
1 ;  Wilmshurst  v,  Bowker,  2  M.  &  G.  792,  40  E^.  C.  L.  629 ;  EHershaw 
V,  Magfniac,  6  Ezch.  570;  Van  Casteel  v,  Booker,  2  Ezch.  691; 
Jenkjns  v.  Brown,  14  Q.  B.  4%,  68  E.  C.  L.  495,  19  L.  J.,  Q.  B.  286 ; 
Shepherd  v,  Harrison,  L.  R.,  4  Q.  B.  1%,  L.  R.,  5  H.  L.  116,  Gabor- 
ron  V.  Kreeft,  L.  R.,  10  Ezch.  274,  Moak's  Rep.  562  ;  Og-g  v.  Shuter, 
1  C.  P.  Div.  47,  IS  Moak's  Rep.  231 ;  Ex  parte  Banner,  2  Ch.  Div. 
278,  16  Moak's  Rep.  704;  Reynolds  v,  Scott  (Cal.  1884),  4  Pac.  Rep. 
346;  Berger  v.  State,  50  Ark.  20,  St.  Joze  Indiano,  1  Wheat  (U.  8.) 
206,  The  John  H.  Shaw,  32  Fed.  Rep.  491 ;  Merchants'  Nat.  Bank  z/. 
Bangs,  102  Mass.  291 ;  Farmers',  etc.,  Nat.  Bank  v.  Logan,  74  N.  Y. 
560;  Bergeman  v*  Indianapolis,  etc.,  R.  Co.,  104  Mo.  77;  McCormick 
V,  Anderson,  77  Ala.  236 ;  Doyle  v.  Roth  Mfg.  Co.,  76  Wis.  48. 

By  such  a  bill  of  lading  the  seller  does  not  reserve  merely  a  lien, 
but  the  absolute  right  of  disposal  of  the  goods.  Ogg  v,  Shuter,  1 
C.  P.  Div.  47 ;  15  Moak's  Rep.  231 ;  Gabarron  v,  Kreeft,  L.  R.,  10 
Ezch.  274,  14  Moak's  Rep.  562  ;  Dows  v.  National  Ezch.  Bank,  91 
U.  S.  618.  And  his  assignee  acquires  the  same  rights,  so  that  the 
carrier  is  bound  to  deliver  to  his  order.  Emery  z/.  Irving  Nat.  Bank, 
25  Ohio  St.  360,  18  Am.  Rep.  299 ;  Bank  of  Rochester  v,  Jones,  4  N. 
Y.  497,  55  Am.  Dec.  290;  First  Nat.  Bank  v.  Dearborn,  115  Mass.  219, 
15  Am.  Rep.  92 ;  First  Nat.  Bank  v,  Bayley,  llSMass.  230 ;  First  Nat. 
Bank  v.  Crocker,  111  Mass.  163  ;  Shumacher  v,  Eby,  24  Pa.  St.  521 ; 
St.  Paul  Roller-Mill  Co.  v.  Great  Western  Despatch  Co. ,27  Fed.  Rep. 
434.  See  also  First  Nat.  Bank  v,  Kelley  57  N.  Y.  34.  The  consignee 
in  snch  cases  becomes  the  mere  agent  or  factor  of  the  consignor  or 
his  assignee.  Michigan  Cent.  R.  Co.  z/.  Phillips,  60  111.  190 ;  and 
must  therefore  deliver  to  his  order  even  though  the  consignor  be  in- 
debted to  him  (the  consignee)  for  advances.  Marine  Bank  v,  Wright, 
48  N.  Y.  1. 

But  the  presumption  of  the  shipper's  ownership  may  be  rebutted 
by  proof.  Van  Casteel  v,  Booker,  2  Ezch.  691 ;  Hare  v,  Browne,  4 
H.  &  N.  822,29  L.  J.  Ezch.  6  ;  Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  12 
E.  C.  L.  83;  Moakes  v,  Nicholson,  19  C.  B.  N.  S.  290. 115  E.  C.  L.  290; 
Hobart  v.  Littlefield,  13  R.  I.  341. 
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St.  Louis  &  S.  W.  Ry.  Co. 

V, 

EirGiN  Condensed  Milk  Co, 

{Supreme  Court  of  Illinois^  Oct,  24^  i8g8,) 

Carriers  of  Goods — Verbal  Contracts  and  Bills  of  Lading.* — A 
verbal  agreement  to  furnish  refrigerator  cars'for  the  transportation 
of  milk  over  the  whole  route,  made  by  the  terminal  carrier  to  induce 
plaintifip  to  send  it  to  the  terminal  carrier  for  transportation  to  its 
destination,  is  not  superseded  by  a  subsequent  written  contract  ex- 
pressed in  the  bill  of  lading  issued  by  the  initial  carrier,  by  which 
the  latter  sought  to  limit  its  liability. 

Expert  Testimony. — It  was  not  error  to  admit  the  expert  testimony 
of  witnesses  who  had  had  from  8  to  25  year's  experience  in  the  ship- 
ping of  milk,  to  show  the  effect  of  transferring  milk  from  refrigera- 
tor cars  to  box  cars. 

Harnnless  Error, — The  error  of  referring  to  antecedent  evidence, 
and  the  principle  deduced  by  the  court  therefrom,  while  ruling  on 
the  admissibility  of  evidence,  is  not  ground  for  reversal,  unless  a 
party  is  injured  thereby. 

Appeal  by  defendant  from  Fourth  district  appellate  court. 
Ajffirmed. 

Appellee  manufactures  condensed  milk  at  Elgin,  111.,  and 
sells  part  of  its  product  at  Galveston,  Tex.  From  Elgin  to 
Galveston   there   is  a  railroad  connection  via  the  Chicago  & 

Northwestern   Railroad  from    Elgin  to  Dixon, 
case  stated,         jjj  .   juinois  Central  Railroad   from   Dixon  to 

Cairo;  St.  Louis  &  Southwestern  Railway  (appellant's  line, 
known  as  the  ** Cotton  Belt'*)  from  Cairo,  via  Bird's  Point, 
Mo.,  and  Texarkana,  Tex.,  to  Tyler,  Tex. ;  and  International 
&  Great  Northern  Railroad  from  Tyler  to  Galveston.  There 
are  three  shipments  of  milk  claimed  to  be  damaged.  There 
are  six  counts  in  the  declaration, — two  counts,  respectively, 

♦See  note  at  end  of  case. 
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for  each  shipment.     The  right  of  action  in  each  court  is  based^i 
upon  an  alleged  parol  agreement,  which  agreement  is  set  out: 
in  the  first,  third,  and  fifth  counts,  in  substance  as  follows  : 
That  defendant  was  a  common  carrier,  and  operated  a  rail  - 
road  line  in  Cairo,   in  connection  with  a  railway  from  Bird's 
Point,   Mo.,   through   part  of  Texas,    and  keeps  an  ofl&ce  at. 
Cairo;    that  by   its   authorized   agent,    in  consideration   of 
plaintiff's  shipping  its  milk  from  Elgin  over  the  Chicago  &. 
Northwestern  Railway  to   Dixon,   thence   over  the  Illinois 
Central   to  Cairo,    so   that   it   might   be   transported   to  its. 
destination  by  defendant,    it  agreed  to   furnish  plaintiff  re-^ 
frigerator  cars  at  Elgin,  and   that  the  milk,   when  loaded 
therein  by  plaintiff  and  received  by  defendant  at  Cairo,  should, 
not  be  removed  therefrom,   but  should  be  transported  in  said 
cars  by  defendant  over   its    lines  and  other  lines  to  place  of 
destination.     Counts  2,   4,   and   6  state   the   agreement,  in. 
substance,  as  follows  :     Defendant  agreed  that  in  considera- 
tion that  plaintiff  would  cause  same  to  be  delivered  to  defend- 
ant at    Cairo,  defendant  would  furnish  plaintiff,   at   Elgin,, 
refrigerator  cars  in  which  to  load  the  milk,  and  to  be  delivered 
in  such   cars,  to  defendant  at  Cairo,  and  would  receive  the 
milk  in  such  cars,  and  carry  the  same  to  destination,  and  not 
remove  the  milk  from  such  cars,  or  suffer  the  same  to  be  done 
until   the  same   had  reached   destination.     The  declaration 
charges :     That  in   pursuance  of  said  agreement  defendant 
furnished  three  Illinois  Central   refrigerator  cars,  in   which 
plaintiff  made  certain  shipments  of  milk  from  Elgin  to  Gal- 
veston,  viz,   shipment  June  6,    1893,  400  cases  milk,  value 
$1,305,  Illinois   Central  refrigerator  car  16,210,  delivered  to 
defendant  at   Cairo   June   11,  1893;  shipment  May  6,  1893, 
380  cases  milk,  value  $1,300,  Illinois  Central  refrigerator  car 
16,346,  delivered  to  defendant   at  Cairo  May  11,  1893;  ship- 
ment June  27,  1893,  410  cases  milk,  Illinois  Central  refriger- 
ator  car  16,481,  delivered  to   defendant   at   Cairo  June  29,. 
i893.     That   defendant  received  said  cars  under  the  contract 
at  Cairo,  but  that,  instead  of  sending  them  through  to  destina  ~ 
13  (N  s)  A  E  K  Cas— « 
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tion  without  transshipment,  and  in  violation  of  its  contract, 
defendant  transferred  the  milk  from  refrigerator  cars  into 
box  cars,  and  then  sent  it  to  Galveston,  whereby  the  same 
was  damaged,  etc.  Defendant  pleaded  nonsuit.  Judgment 
was  rendered  for  $2,253.90  damages  and  costs  of  suit.  On 
appeal  to  the  appellate  court  for  the  Fourth  district,  that 
judgment  was  afl&rmed,  and  this  appeal  is  prosecuted  from 
that  judgment. 

'Green  &  Gilbert ^  for  appellant. 

William  N.  Butler  and  Angus  Leeky  for  appellee. 

I^HILLIPS,  J.  (after  stating  the  facts).  By  the  adjudication 
t)f  the  trial  and  appellate  courts  the  questions  of  fact  have 
been  conclusively  determined.  By  the  judgments  of  those 
courts  it  is  settled  that  the  contract  was  made  as  alleged  in 
some  of  the  counts  of  plaintiff's  declaration;  that  it  was  made 
by  an  authorized  agent ;  that  the  milk  was  shipped  from  Elgin, 
111,,  in  gpod  condition,  in  refrigerator  cars,  under  said  con- 
tract, and  was  delivered  to  appellant  at  Cairo,  111.,  in  those 
cars,  and  was  by  appellant  transferred  to  box  cars,  and  in 
them  carried  to  Galveston,  Tex.,  and  was  damaged  by  being 
so  transferred  from  refrigerator  to  box  cars  and  carried 
therein  from  Cairo  to  Galveston ;  that  the  cases  of  milk 
returned  to  the  depot  of  the  International  &  Great  Northern 
Railroad  Company  at  Galveston  were  damaged,  and  were 
disposed  of  at  the  best  price  obtainable  at  the  nearest  market ; 
that  the  damage  sustained  was  to  the  extent  as  found  by  the 
jury,  and  that  the  verdict  was  not  excessive.  The  appellant 
contends  that  the  verbal  agreement  was   superseded  by  the 

_  *«  ^  subsequent  written  contract,  and  the  contract 
Zn^-smSlT^^  relied  upon  as  superseding  the  verbal  agreement 
xading.  ^^g   ^^^^  expressed    in    the    bills    of    lading 

issued  by  the  Chicago  &  Northwestern  Railroad  Company, 
,^hich  sought  to  limit  its  liability.  This  suit  is  not 
brought  on  the  contract  embraced  in  the  bills  of  lading,  but 
en  a  separate  and  distinct  contract  entered  into  between 
appellant  and   appellee,  which  was  in  no  manner  affected  by 
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the  bills  of  lading:.  The  antecedent  contract  on  which  this 
suit  was  brought  was  entirely  independent  and  distinct  from 
that  in  the  bills  of  lading,  and  was  not  superseded  thereby. 

Objection  is  made  to  the  admission  of  expert  evidence,  be- 
cause the  witnesses  sought  to  be  examined  did  not  possess 
sufficient  knowledge  in  reference  to  the  effect  of  heat  and  cold 
on  milk,  or  the  effect  of  transferring  condensed 
milk  from  refrigerator  cars  to  box  cars,  and  £55^^  ^*^' 
carrying  it  a  long  distance  in  the  latter.  The 
witnesses  thus  examined  had  from  8  to  25  years'  experience 
in  manufacturing,  handling,  dealing  in,  and  shipping  con- 
densed milk,  and  from  their  answers  and  experience  it  ap- 
pears they  were  competent  as  experts.  The  hypothetical 
question  put  to  witnesses,  and  allowing  their  testimony, 
were  not  error. 

The  agent  of  the  terminal  road  at  Galveston  was  called  as 
a  witness.  It  had  been  shown  that  662  cans  of  milk  of  the 
different  shipments  made  to  appellee's  consignee  were  by  the 
latter  returned  to  the  depot  of  that  terminal 
road.  Appellant  had  sought  to  show  that  the 
agent  of  that  road  was  not  in  any  manner  its  agent,  and  the 
following  question  was  asked  the  witness  by  appellant's 
counsel:  **I  will  ask  you  if  you  or  your  railroad  company 
had  any  knowledge  from  Mr.  Ujffy  as  to  when  these  662 
cans  of  milk  were  brought  back  to  the  depot,except  the  general 
knowledge  that  he  desired  them  shipped  when  a  sufficient 
quantity  accumulated."  To  this  question  appellee's  coun- 
sel objected,  and  the  objection  was  sustained.  In  ruling  on 
the  objection  the  judge  stated,  in  its  discussion,  ''I  hold  as 
a  proposition  of  law  Mr.  Becker  was  the  agent  of  defendant," 
to  which  remark  and  ruling  of  the  court  defendant  objected 
and  excepted.  Thereupon  the  court  said  to  the  jury :  ** Gen- 
tleman, my  remark  as  to  the  law  was  addressed  to  the  at- 
torneys, and  not  to  you,  and  you  will  disregard  it.  At  the 
proper  time  I  will  instruct  you  in  writing  as  to  what  the  law 
is."  A  common  carrier  may  enter  into  a  contract  to  carry 
to  a  place  beyond  the  terminus  of  its  route,  and  thereby  be- 
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come  liable  as  a  carrier  for  the  whole  distance.  All  connec- 
ting carriers, under  such  a  contract, become  the  agents  of  such 
contracting  carrier,  for  whose  negligence  or  default  it  is  re- 
sponsible. The  contracting  carrier  cannot  evade,  by  con- 
tract, the  consequences  of  the  negligence  of  such  connecting^ 
carriers,  any  more  than  the  results  of  its  own.  Railroad  Co. 
V,  Frankenberg,  54  111.  88;  Chicago  &  N.  W.  R.  Co.  v. 
Northern  Line  Packet  Co.,  70  111.  217;  Hutch.  Carr.  117. 
Under  the  evidence  that  was  before  the  jury  at  the  time  of 
this  ruling,  the  court  could  well  hold  the  terminal  road  and 
its  agent  were  the  agents  of  the  contracting  road ;  but,  as  the 
question  was  one  of  fact,  it  was  for  the  jury,  and  in  ruling  on 
the  admissibility  of  evidence  it  should  be  in  such  a  manner 
as  that  the  judge  should  express  no  opinion  on  the  evidence^ 
Every  unguarded  expression  in  stating  reasons  for  rulings 
cannot  be  treated  as  error  requiring  a  reversal.  It  is  not  un- 
usual, in  ruling  on  the  admissibility  of  evidence,  to  refer  ta 
antecedent  evidence,  and  the  principle  deduced  therefrom, 
and,  unless  inadvertent  remarks  of  the  court  operate  to  the 
injury  of  appellant,  it  will  not  be  sufficient  cause  to  reverse. 
Insurance  Co.  v,  Pulver,  126  111.  329,  18  N.  E.  804.  In 
this  case  the  jury  were  promptly  instructed  that  the  remark 
as  to  the  law  was  addressed  to  the  attorneys,  and  should  be 
disregarded  by  them,  as  they  would  be  instructed  in  writing 
as  to  the  law. 

Objection  is  made  to  the  giving  of  instructions  for  the 
plaintiff,  and  in  refusing  and  modifying  instructions  asked 
by  the  defendant.  Two  instructions  were  given  for  the 
plaintiff,  and  31  asked  by  the  defendant,  20  of  which  were 
given  as  asked,  3  modified  and  given,  and  8  refused.  Those 
given  for  the  plaintiff  correctly  stated  the  law.  Those  given 
for  the  defendant  stated  the  law  favorably  in  every  phase  of 
the  question  presented  by  the  defense.  There  was  no  error 
in  refusing  or  modifying  instructions.  This  case  is  one  to 
be  determined  from  the  facts,  and  their  determination  by  the 
circuit  and  appellate  courts  precludes  our  consideration  of 
them.     From  a  careful  consideration  of  the  record  we  find 
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no  reversible  error,  and  the  judgment  of  the  appellate  court 
for  the  Fourth  district  is   affirmed.     Judgment  affirmed. 


NOTE. 

Carriers  of  Goods— Conflict  of  Oral  and  Written  Agreements. — 
Where  it  appears  that  the  written  contract  for  the  carriag-eof  g-oods 
was  only  a  part  of  the  agreement  made  between  the  parties,  and  is 
merely  supplemental  to  prior  agreements,  such  prior  agreements 
may  be  proven  and  will  control  in  so  far  as  they  are  not  inconsistent 
with  the  written  contract.  Harrison  v.  Missouri  Pac.  R.  Co.,  74 
Mo.  564,  7  Am.  &  Eng.  R.  Cas.  382,41  Am.  Rep.  318;  Hoskins  z/. 
Missouri  Pac.  R.  Co.,  19  Mo.  App.  315  ;  Union  R.,  etc.,  Co.  v,  Riegel, 
73  Pa.  St.  72;  Saltsman  v.  New  York,  etc.,  R.  Co.,  65  Hun  (N.  Y.) 
448. 

In  Shiff  V.  New  York  Cent.,  etc.,  R.  Co.,  16  Hun  (N.  Y.)  278,  an 
association  of  roads  known  as  the  '*Red  Line*'  received  goods  from 
the  plaintifiF  and  contracted  orally  to  carry  them  through  in  refrig- 
erator cars.  Soon  after  the  goods  had  been  shipped,  a  bill  of  lading 
was  delivered  to  the  plaintiff  which  omitted  the  words  "through'* 
and  "refrigerator  cars;  "  upon  the  agent's  attention  being  called  to 
the  omission,  he  said  it  made  no  difference,  that  the  cars  would  go 
through  all  right.  The  court  held  that  the  verbal  contract  was  not 
merged  in  the  bill  of  lading  and  the  company  was  liable  under  such 
contract,  though  such  liability  might  not  have  existed  under  the 
bill  of  lading  alone. 

Under  a  verbal  contract  between  the  plaintiffs  and  the  defendant 
railroad,  the  defendants  agreed  to  carry  certain  petroleum  oil  in 
covered  cars,  and  on  the  faith  of  its  being  so  carried  it  was  deliv- 
ered to  the  defendants,  but  it  was  carried  in  open  cars,  and  a  large 
quantity  was  thus  lost.  On  the  delivery  of  the  oil  to  the  defendants, 
the  plaintiffs  signed  a  "request  note,"  which  said  nothing  about 
covered  cars,  and  in  which  the  goods  were  stated  to  be  sent  subject 
to  certain  terms  and  conditions  indorsed  thereon.  It  was  held  that 
the  verbal  contract  in  no  way  varied  or  contradicted  the  writing, 
and  must  be  incorporated  with  it,  so  that  the  whole  contract  must 
be  read  as  for  carriage  in  covered  cars.  Fitzgerald  v.  Grand  Trunk 
R.  Co.,  27  U.  C.  C.  P.  528. 

In  another  case,  the  plaintiffs,  in  accordance  with  their  usual  cus- 
tom, sent  to  the  defendant  railroad  company,  by  which  they  made 
certain  shipments,  a  "dray  ticket"  filled  up  by  them,  to  be  signed 
as  a  receipt  for  the  goods  by  the  proper  officer  of  the  freight  depart- 
ment of  the  railroad  company,  containing  a  description  of  the  goods. 
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together  with  the  name  of  the  consignee  and  the  destination  of  the 
goods.  The  ticket  also  provided  that  the  goods  should  be  forwarded 
"subject  to  the  conditions  of  the  company's  regular  bill  of  lading." 
The  bill  of  lading  was  in  a  form  which  gave  the  railroad  company 
the  option  of  forwarding  goods  by  any  route,  from  its  terminus  to 
the  destination  beyond  its  line.  The  usual  route  between  the  ter- 
minus of  the  receiving  railroad  and  the  designated  destination  was 
by  water,  which  was  the  route  by  which  the  goods  were  sent.  The 
goods  were  never  delivered  to  the  consignee.  In  an  action  to  re- 
cover their  value,  it  was  held :  (1)  that  the  sending  of  the  "dray 
ticket"  constituted  a  contract  between  the  shippers  and  the  receiv- 
ing railroad  company  for  the  transmission  of  the  goods  in  the 
ordinary  way,  i,  e,^  by  rail  and  water,  and  not  all  by  rail ;  (2)  that 
the  sending  of  such  "dray  ticket,"  which  contained  no  designation 
of  an  all-rail  route,  would  be  a  revocation  of  a  distinct  agreement 
for  an  all-rail  route,  claimed  by  the  shippers  to  have  been  made  by 
telephone,  even  admitting  such  agreement  to  have  been  made. 
Hostetter  v,  Baltimore,  etc.,  R.  Co.,  (Pa.  1887)  11  Atl.  Rep.  609,  32 
Am.  &  Eng.  R.  Cas.  549. 

In  Strohn  v,  Detroit,  etc.,  R.  Co.,  21  Wis.  554,  94  Am.  Dec.  564,  the 
court  held  that  the  possession  by  the  shipper  of  a  receipt  containing 
^imitations  upon  the  liability  of  the  carrier  is  only  prima  facie  evi- 
dence that  he  assented  to  its  conditions.  So  that  where  he  claims 
that  the  shipment  was  under  a  special  oral  agreement  and  that  the 
receipt  containing  the  limitations  was  not  delivered  to  him  until 
S|Ome  days  after  the  shipment,  he  may  show  by  other  evidence  that 
the  shipment  was  in  fact  made  under  the  oral  agreement,  and  rebut 
the  presumption  arising  from  his  possession  of  the  receipt.  See 
also  Missouri,  etc.,  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  677;  Louis- 
ville, etc.,  R.  Co.  V,  Craycraft,  12  Ind.  App.  203;  Wabash  R.  Co.  v, 
Harris,  55  111.  App.  159. 

Where  the  written  contract  is  one  signed  after  the  goods  had  left 
the  station  and  which  the  shipper  thought  at  the  time  was  a  mere 
receipt,  and  the  shipper  testifies  that  a  different  contract  was  made 
verbally  with  the  carrier,  evidence  of  the  verbal  contract  is  admis- 
sible to  show  the  real  contract  of  the  parties.  St.  Louis,  etc.,  R. 
Co.  V.  Clark,  48  Kan.  321,  55  Am.  &.  Eng.  R.  Cas.  367. 

So  also  where  the  verbal  contract  between  the  parties  was  com- 
plete, it  may  be  shown  and  will  control,  where  the  written  contract 
set  up  by  the  carrier  is  contained  in  a  receipt  handed  to  the  shipper, 
of  the  contents  of  which  he  was  ignorant.  King  v.  Wood  bridge,  34 
Vt.  £65. 
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V, 

Kavanaugh  et  al, 

{Circuit  Court  of  Appeals,  Jan,  24,  i8gg,) 

Through  Bill  of  Lading  Not  Signed  by  Shipper— Whether  Express 
Contract — Lex  Loci.* — A  contract  for  a  through  carriage  of  goods 
from  a  point  in  Georsria  to  a  point  in  another  state  was  entered  into 
in  Georgia ;  and  the  through  bill  of  lading  stated  that  the  carrier's 
liability  should  cease  upon  delivery  to  the  next  connecting  carrier  ; 
but  under  a  statute  of  Georgia  a  carrier  could  not  limit  its  liability 
except  by  express  contract.  Held^  that  the  contract  was  governed 
by  such  statute  as  construed  by  the  supreme  court  of  Georgia  ;  and, 
as  the  bill  of  lading  was  not  signed  by  the  shipper,  the  carriers  lia- 
bility was  not  limited  to  its  own  line. 

Appeal  by  defendant  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia.     Affirmed, 

Kavanaugh  &  Brennan  shipped  a  car  load  of  bananas 
from  Savannah  to  Chattanooga.  The  car  was  delayed  in 
transit,  and  the  bananas  deteriorated,  whereupon  Kavanaugh 
&  Brennan  intervened  in  the  main  suit  (the  Central 
Railroad  &  Banking  Company  of  Georgia  against  the 
Farmers'  Loan  &  Trust  Company),  against  the  receivers 
of  the  Central  Railroad  &  Banking  Company  of  Georgia > 
for  damages  for  the  delay  to  the  shipment  of  bananas.  The 
shipment  was  made  via  the  Central  Railroad,  from  Savannah 
to  Atlanta,  and  thence  to  Chattanooga  via  the  Western  & 
Atlantic  Railroad.  It  is  conceded  that  the  shipment  was 
delayed  in  transit  on  that  portion  of  the  route  beyond  Atlanta. 
The  carriage  between  Savannah  and  Atlanta  was  confessedly- 
prompt  and  expeditious.     The  line  of  the  Central  Railroad 

•See  Chicago  &  N.  W.  Ry.  Co.  v,  Simon  (111.),  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  80,  and  foot-note  \  4  Am.  &  Eng.  Encycl.  of  Law,  (2nd 
Ed.), 515  et  seq. 
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terminates  at  Atlanta,  and  the  defendant  showed  delivery  to 
the  Western  &  Atlantic  Railroad,  its  connection.  The 
appellant,  the  Central  of  Georgia  Railway  Company,  was 
duly  substituted  defendant  in  the  place  of  the  said  receivers. 
The  master  found  in  favor  of  the  plaintiffs.  Exceptions 
were  filed  as  follows:  **And  now,  within  thirty  days  from 
date  of  the  master's  report,  comes  the  Central  of  Georgia 
Railway  Company,  substituted  defendant  in  said  cause  in 
place  of  H.  M.  Comer  and  R.  Somers  Hayes,  receivers  of 
the  Central  Railroad  &  Banking  Company  of  Georgia,  and 
•excepts  to  the  master's  finding,  and  specifically  to  the  mas- 
"ter's  conclusion  of  law,  as  follows  :  The  only  defense  sought 
to  be  set  up  in  this  case  is  that  the  negligence  through  which 
^he  loss  was  occasioned  was  that  of  a  connecting  line,  to 
which  the  fruit  had  been  delivered  with  proper  diligence. 
By  the  terms  of  the  bill  of  lading,  the  goods  were  to  be 
transported  by  the  Central  Railroad  and  connecting  lines, 
via  the  W.  &  A.  R.  R.,  until  they  reached  the  station  nearest 
to  the  ultimate  destination.  Against  this  liability,  relief  is 
:sought  by  the  stipulation  in  the  bill  of  lading  to  the  effect 
that  the  liability  of  the  Central  Railroad  ceases  with  proper 
delivery  to  its  connecting  and  succeeding  carrier.  This 
agreement  or  stipulation  would  have  been  a  good  defense 
had  the  bill  of  lading  been  signed  by  the  consignor ;  but  it 
was  not,  and  its  insertion  in  the  bill  of  lading  does  not  limit 
the  liability  of  the  carrier.  To  limit  its  liability,  an  express 
contract  must  be  made  by  the  common  carrier  with  the 
consignor.  The  errors  in  the  master's  conclusion  of  law 
being:  First.  That  the  master  held,  in  effect,  that  the 
defendant  had  made  a  contract  to  carry  the  goods  through  to 
•destination,  and  to  be  liable  for  them  beyond  the  terminus 
►of  its  own  line,  whereas  the  bill  of  lading  under  which  the 
bananas  were  shipped  specifically  provided  against  this  in 
the  following  paragraphs,  taken  from  the  bill  of  lading, 
which  is  attached  to  the  evidence,  and  to  which  reference  is 
hereby  made:  *It  is  mutually  agreed,  in  consideration  of 
the  rates  herein  guarantied,  that  the  liability  of  each  carrier 
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as  to  goods  destined  beyond  its  own  route  shall  be  terminated 
by  proper  delivery  of  them  to  the  next  succeeding  carrier/ 
*This  bill  of  lading  is  signed  for  the  different  carriers  who 
may  be  engaged  in  the  transportation,  severally,  not 
jointly,  and  each  of  them  is  to  be  bound  by  and  have 
the  benefit  of  all  the  provisions  thereof  as  if  signed  by  it, 
the  shipper,  owner,  and  consignee.  The  acceptance  of  this 
bill  of  lading  is  an  agreement  on  the  part  of  the  shipper, 
owner,  and  consignee  of  the  goods  to  be  bound  by  all  of  its 
stipulations,  exceptions,  and  conditions,  as  fully  as  if  they 
were  all  signed  by  such  shipper,  owner,  and  consignee.  This 
contract  is  executed  and  accomplished,  and  the  liabilities  of 
the  company  as  common  carrier  thereunder  terminate,  on  the 
arrival  of  the  goods  or  property  at  the  wharf,  station,  or  depot 
to  which  this  bill  of  lading  contracts  to  deliver,  and  the 
carrier  will  be  responsible  thereafter  only  as  warehouseman. 
The  bill  of  lading  shall  have  the  effect  of  a  special  contract, 
not  liable  to  be  modified  by  a  receipt  from  or  act  of  an  inter- 
mediate carrier.'  Second.  The  master  treated  the  terms  of 
the  bill  of  lading  as  though  there  were  an  effort  on  the  part 
of  the  defendant  to  limit  its  liability,  and  therefore  were  not 
good  because  not  signed  by  the  consignor;  whereas,  uuder 
the  general  commercial  law  which  prevails  in  the  United 
States  courts,  before  the  carrier  is  held  liable  beyond  the 
terminus  of  its  own  route,  it  must  appear  that  the  carrier  has 
made  an  express  contract  to  be  so  liable."  On  the  hearing, 
the  exceptions  to  the  master's  report  were  overrule*d,  and  a 
decree  was  rendered  in  favor  of  the  interveners,  from  which 
decree  the  Central  of  Georgia  Railway  Company  aT^pealed  to 
this  court. 

T.  Af,  Cunningham^  Jr.y  for  appellant. 
M.  A,  O*  Byrne  J  for  appellees. 

Before   Pardee   and   McCormick,   Circuit  Judges,   and 
Parlange,  District  Judge. 

Pardee,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  contract  of  transportation  in  this  case  stipulates  for  a 
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through  carriage  of  goods.  It  is  styled  at  its  head  ''Through 
Bill  of  Lading.'*  It  contracts  for  the  delivery  of  the  goods 
at  Chattanooga,  their  destination,  and  stipulates  for  a  through 
rate  of  freight,  and,  in  terms,  attempts  to  limit  the  carrier's 
liability,  except  on  its  own  lines,  as  follows  : 

**Each  carrier  shall  be  bound  (subject  to  the  limitations 
and  exceptions  contained  in  this  contract)  to  deliver  said 
goods  in  the  same  order  and  condition  as  that  in  which  it 
received  them;  and  the  ultimate  carrier  to  deliver  them  at 
its  station  or  wharf,  to  the  consignee  or  his  assigns,  if  called 
for  by  him  or  them,  as  in  this  contract  provided,  he  or  they 
paying  freight  and  charges  thereon,  and  average,  if  any.  It 
is  mulally  agreed,  in  consideration  of  rates  herein  guarantied, 
that  the  liability  of  each  carrier  as  to  goods  destined  beyond 
its  own  route,  shall  be  terminated  by  proper  delivery  of  them 
to  the  next  succeeeding  carrier.'* 

The  bill  is  a  through  bill  of  lading,  aside  from  the  fact 
that  the  attempt  at  limiting  liability  is  wholly  inconsistent 
with  any  other  view  of  the  contract  than  that  it  is,  and  was 
intended  to  be,  a  through  bill.  As  the  contract  was  a 
Georgia  contract,  it  is  pertinent  to  cite,  as  to  the  character  of 
the  same,  Central  R.  Co.  v,  Dwight  Mfg.  Co.,  75  Ga.  609; 
Railway  Co.  v.  Pritchard,  77  Ga.  412,  1  S.  E.  261;  Atlanta 
&  W.  P.  R.  Co.  V,  Texas  Grate  Co..  81  Ga.  610,  9  S.  E.  600; 
and  Railroad  Co.  v.  Hasselkus,  91  Ga.  382,  17  S.  E.  838. 

Civ.  Code  Ga.  1895,  §  2276,  reads  as  follows: 

**A  common  carrier  cannot  limit  his  legal  liability  by  any 
notice  given,  either  by  publication  or  by  entry  on  receipts 
given  or  tickets  sold.  He  may  make  an  express  contract 
and  will  then  be  governed  thereby." 

The  construction  of  this  section  by  the  supreme  court  of 
Georgia  is  to  the  effect  that  a  common  carrier  receiving  goods 
for  through  shipment  over  its  own  and  other  lines  cannot 
confine  its  liability  to  damages  on  its  own  line,  and  relieve 
itself  from  negligence  and  damage  on  the  lines  of  connecting 
carriers,  except  by  an  express  contract  assented  to  by  the 
shipper,  and  that  the  mere  acceptance  by  the  shipper  of  a 
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bill  of  lading  containing  a  provision  confining  the  general 
responsibility  of  the  contracting  carrier  to  liability  for  neg- 
ligence an'd  damages  on  its  own  line  is. not  sufficient  under 
the  statute.  Express  Co.  f .  Purcell,  37  Ga.  103;  Railroad 
Co.  V.  Spears,  66  Ga.  490;  Railroad  Co.  v,  Gann,  68  Ga. 
350;  Central  R.  Co.  vDwight  Mfg.  Co.,  75  Ga.  609;  Rail- 
road Co.  V,  Hasselkus,  91  Ga.  382,  17  S.  E.  838. 

If  the  Georgia  law,  as  construed  by  the  supreme  court, 
should  prevail  as  to  the  contract  in  this  case,  the  finding  of 
the  master  and  the  decree  of  the  court  affirming  the  same  are 
conceded  to  be  correct.  Counsel  for  appellant,  however, 
contends  that  the  Georgia  law  should  not  prevail,  and  that 
this  court  should  not  be  controlled  by  the  judicial  decisions 
of  the  state  where  the  contract  of  carriage  was  made,  but 
should  follow  the  common -law  rule,  as  declared  by  the  courts 
of  the  United  States.  His  main  reliance  is  upon  Myrick  v. 
Railroad  Co.,  107  U.  S.  102-107,  1  Sup.  Ct.  425,  429,  which 
decides : 

**The  general  doctrine,  then,  as  to  transportation  by  con- 
necting lines,  approved  by  this  court,  and  also  by  a  majority 
of  the  state  courts,  amounts  to  this  :  That  each  road,  con- 
fining itself  to  its  common -law  liability,  is  only  bound,  in 
the  absence  of  a  special  contract,  to  safely  carr}*^  over  its  own 
route,  and  safely  to  deliver  to  the  next  connecting  carrier, 
but  that  any  one  of  the  companies  may  agree  that  over  the 
whole  route  its  liability  shall  extend.  In  the  absence  of  a 
special  agreement  to  that  effect,  such  liability  will  not  attach, 
and  the  agreement  will  not  be  inferred  from  doubtful  ex- 
pressions or  loose  language,  but  only  from  clear  and  satis- 
factory evidence .  * ' 

The  supreme  court  have  had  frequent  occasion  to  cite  the 
Myrick  Case  with  approval,  but  have  found  it  proper  to  de- 
clare that  it  is  only  applicable  in  the  absence  of  a  controlling 
statute,  i^ilway  Co.  v.  Prentice,  147  U.S.  101,  106, 13  Sup. 
Ct.  261;  Railroad  Co.  v,  Baugh,  149  U.  S.  368,  375,  13 
Sup.  Ct.  914;  and  Railway  Co.  v.  Solan,  169  U.  S.  133. 
136,  18  Sup.  Ct.  289. 
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In  this  last-tnentioned  case  the  proposition  is  stated  as 
follows : 

**The  question  of  the  right  of  a  railroad  corporation  to 
contract  for  exemption  from  liability  for  its  own  negligence 
is,  indeed,  like  other  questions  affecting  its  liability  as  a 
common  carrier  of  goods  or  passengers,  one  of  those  ques- 
tions, not  of  merely  local  law,  but  of  commercial  law  or 
general  jurisprudence,  upon  which  this  court,  in  the  absence 
of  express  statute  regulating  the  subject,  will  exercise  its  own 
judgment,  uncontrolled  by  the  decisions  of  the  courts  of  the 
state  in  which  the  cause  of  action  arises.  But  the  law  to  be 
applied  is  none  the  less  the  law  of  the  state,  and  may  be 
changed  by  its  legislature,  except  so  far  as  restrained  by  the 
constitution  of  the  state  or  by  the  constitution  or  laws  of  the 
United  States.'* 

From  this  it  is  clear  that  the  common -law  rule  declared 
in  the  Myrick  Case  is  not  to  be  applied  when  there  is  an 
express  statute  of  the  state  where  the  transportation  contract 
is  entered  into,  regulating  the  matter.  And  see  Liverpool 
&  G.  W.  Steam  Co.  v,  Phenix  Ins.  Co.,  129  U.  S.  397-447, 
9  Sup.  Ct.  469  etseg.  Section  2276  of  the  Georgia  Civil  Code 
is  an  express  statute  providing  how  the  carrier  may  relieve 
himself  of  liability  by  contract.  The  true  construction  of 
this  statute  has  been  settled  by  an  unbroken  line  of  decisions 
by  the  supreme  court  of  Georgia.  In  general,  the  construc- 
tion given  to  a  state  statute  by  the  highest  court  of  the  state 
will  be  followed  by  the  courts  of  the  United  States.  It  is 
therefore  clear  to  this  court  that  the  master,  in  applying 
section  2276  of  the  Georgia  Civil  Code,  as  construed  by  the 
supreme  court  of  Georgia,  to  the  facts  of  this  case,  did  not 
err,  and  that  the  decree  of  the  court  based  on  the  master's 
report  was  correct,  and  should  be  affirmed;  and  it  is  so 
ordered. 
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Commonwealth. 

[Court  of  Appeals  of  Kentucky^  Oct,  28  ^  i8g8.) 

Freight  Rates — Discrimination — Province  of  Railroad  Commission.* 
— The  court  of  appeals  has  no  jurisdiction  to  either  compel  the  rail- 
road commission,  upon  application  of  the  common  carrier  or  those 
interested  in  particular  industries  or  callings,  to  suspend  or  relax 
the  operation  of  the  constitutional  provision  prohibiting-  railroad 
companies  from  charging  more  in  proportion  for  short  hauls  than 
for  long  hauls,  or,  upon  application  of  individuals  or  corporations 
feeling  aggrieved,  to  prohibit  such  suspension  or  relaxation,  in 
special  cases. 

Lewis,  C.  J.  Willing  to  consider  all  that  can  be  said  by 
those  who  believe  themselves  injuriously  affected  by  the 
opinion  in  this  case,  we  have,  in  addition  to  the  petition 
for  rehearing  filed  by  appellant  as  matter  of  right, 
permitted  petitions  in  the  behalf  of  20  or  more  coal  com- 
panies. It  is  urged  as  reason  for  withdrawal  of  the  opinion 
that,  if  railroad  companies  be  not  permitted  to  make  special 
rates  to  competitive  points,  shipment  of  coal  mined  in 
this  state  must  cease.  Through  an  argument  drawn  from 
hardship  or  inconvenience  is  usually  more  appropriately 
addressed  to  lawmakers,  it  should,  of  course,  have  due 
weight  with  the  court  in  determining  the  proper  construc- 
tion of  a  law  in  the  meaning  of  which  is  doubtful  or  obscure, 
but  never  so  much  as  to  induce  a  construction  that  is  absurd, 
defeats  the  evident  object  in  view,  or  involves  stultification  of 
those  who  made  it.  However,  the  argument  in  behalf  of  the 
coal  companies,  even  if  based  upon  entirely  correct  premise, 
is  counterbalanced  by  the  fact  that,  while  special  rates  to 

*A8  to   Railroad  Commissions,  see  note,  12  Am.  &  Eng.  R.  Cas. 
N,  S.,  84. 
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competitive  points  may  benefit  a  particular  industry,  removal 
of  all  restraint  upon  discrimination  by  railroad  companies 
might  be  injurious  to  other  industries  and  interests  connected 
or  identified  with  noncompetitive  points.  Conceding  that 
the  construction  we  have  been,  by  a  sense  of  duty,  con- 
strained to  give  section  218,  will  work  injury  to  the  coal 
industry  of  this  state,  the  court  is  not  authorized  or  per- 
mitted to  afford  relief  by  perverting  the  true  meaning,  and 
thereby  defeating  the  manifest  Object  of  the  section.  The 
needed  relief  must  be  afforded,  if  at  all,  according  to,  and  in 
the  manner  provided  by,  the  law  itself,  which  will  be  here- 
after considered. 

Counsel  for  appellant,  after  stating  that  it  had  for  seven 
years  relied  upon  a  construction  of  the  long  and  short  haul 
law  settled,  as  they  say,  by  the  interstate  commerce  commis- 
sion and  certain  circuit  courts  of  the  United  States,  permit 
themselves •  to  use  this  language:  **The  court  of  appeals 
now,  at  this  late  day,  propose  to  repudiate  that  construction, 
and  announce  a  construction  which  has  never  been  announc- 
ed by  any  tribunal  with  reference  to  the  law  from  which  our 
law  was  copied  verbatim,''  Counsel  might  without  much 
effort  have  recollected  that  the  court  of  appeals  does  never 
propose,  but  finally  decides,  the  construction  to  be  given 
such  parts  of  the  constitution  and  statutes  of  this  state  as 
need  construction,  and  cannot  be  foreclosed  or  bound  by  the 
views  in  regard  thereto  by  any  other  tribunal.  It  is  not  true 
that  framers  of  the  constitution  adopted  section  218  with  a 
view  to  a  construction  that  had  been  put  upon  section  4  of 
the  interstate  commerce  act  adverse  to  the  one  we  have 
given  section  218.  At  that  time  there  had  been  no  decision 
of  the  question  by  the  supreme  court  of  the  United  States, — 
the  only  tribunal  empowered  to  construe  section  4  authori- 
tatively and  finally.  It  could,  however,  be  said,  if  necessa- 
ry, that,  prior  to  the  adoption  of  our  constitution,  it  had 
been  held  by  respectable  English  courts  that  costs  of  service 
constitutes  the  difference  of  circumstances  and  conditions, 
in  the  meaning  of  their  statute   on   the  same   subject,   and 
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similar  in  terms  to  section  218.  The  language  of  section  218 
plainly  shows  it  was  made  part  of  the  constitution  for  the 
definite  purpose  of  surely  inhibiting  railroad  companies 
doing  something  they  had  previously  done  at  will  and  dis  - 
cretion;  that  is,  charging  and  receiving  greater  compensation 
in  the  aggregate  for  transportation  of  passengers  and  prop- 
erty for  the  shorter  than  the  longer  distance.  But  if 
competition  at  particular  localities  in  the  business  of  trans- 
portation, or  other  circumstances  or  conditions  influencing 
the  common  carrier,  not  affecting  the  general  public,  be  held 
by  this  court  a  sufficient  reason  or  excuse  for  discrimination, 
railroad  companies  may,  without  legal  restraint  or  interfer- 
ence, continue  to  do  precisely  what  they  did  before  section 
218  was  adopted,  and  it  becomes  a  dead  letter.  In  order  to 
give  meaning  and  effect  to  that  section,  cost  of  service  must 
be  held  to  alone  constitute  the  difference  of  circumstances 
and  conditions  which  will  authorize  greater  aggregate  com  - 
pensation  to  be  charged  or  received  for  the  shorter  than 
longer  distance  of  the  same  line  of  road ;  and  as,  only  to  the 
extent  of  difference  in  the  actual  cost  of  transportation,  a 
difference  of  aggregate  compensation  may  be  rightfully 
charged  or  received,  the  general  public,  as  well  as  the  car- 
rier, is  affected  thereby.  As  counsel  for  appellant  do  not 
show  or  attempt  to  show  in  what  manner  railroad  companies 
would  or  could  be  restrained  or  prevented  from  charging  at 
will  greater  aggregate  compensation  for ,  the  shorter  than 
longer  distance,  nor  what  possible  purpose  section  218  would 
or  could  serve, if  the  construction  they  contend  for  be  accept- 
ed, we  need  not  consider  their  petition  for  rehearing  further. 
It  is  argued  by  counsel  for  coal  companies  that  the  court 
has  and  would  exercise  jurisdiction  to  revise  an  order  of  the 
railroad  commission  refusing  an  application  to  authorize  a 
common  carrier,  in  special  cases,  to  charge  less  aggregate 
compensation  for  the  longer  than  shorter  distance  of  the  same 
line  of  road.  Unquestionably,  framers  of  the  constitution 
contemplated  probable  existence  of  exceptionable  circumstan  - 
ces  and  conditions  working  hardship  or  injustice  to  the  rail- 
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Decrees — Rights  Reserved. — The  state  commissioners  may  apply 
to  the  court  for  relief,  if  circumstances  shall  so  change  that  the 
rates  iixed  by  them  will  yield  to  the  complainants  a  reasonable 
compensation  for  the  services  required  from  them. 

C  W.  BunUi  for  plaintiff  Northern  Pac.  Ry.  Co. 
M.  D,  Grover,  for  plaintiff  Great  Northern  Ry.  Co. 
George  R.  Peck  and  Ball,  Watson  &  Maclay,  for  plaintiff 
Chicago,  M.  &  St.  P.  Ry.  Co. 

« 

John  W,  Cowan,  Atty.  Gen.,  for  defendants. 

Before  Thayer,  Circuit  Judge,  and  Amidon,  District 
Judge. 

Amidon,  District  Judge.  Chapter  115  of  the  Laws  of 
North  Dakota  for  the  year  1897  empowers  the  board  of  rail- 
Toad  commissioners  of  that  state  to  fix  a  schedule  of  maximum 
'c  stated.  rates  for  the  transporation  of  persons  and  prop- 
erty within  its  limits  by  common  carriers,  and 
makes  it  a  crime  punishable  by  fine  of  not  less  than  $1,000, 
nor  more  than  $10,000,  for  any  carrier  to  charge  more  than 
the  rates  thus  prescribed.  The  statute  requires  the  board  to 
serve  the  schedule  of  rates  prepared  by  them  upon  the 
common  carriers  to  be  affected  thereby,  and  to  publish  notice 
in  a  newspaper  in  each  of  the  judicial  districts  of  the  state, 
fixing  the  time  when  such  rates  will  take  effect.  Acting 
under  this  statute,  the  commissioners  prepared  and  served 
upon  the  railroad  companies  doing  business  in  the  state  a 
schedule  of  rates ,  and  commenced  the  publication  of  a  notice 
fixing  July  1, 1897,  as  the  date  upon  which  the  same  should 
take  effect.  Thereupon  the  plaintiffs,  the  Northern  Pacific 
Railway  Company,  Great  Northern  Railway  Company,  and 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  filed 
their  several  bills  in  this  court  against  the  board  of  railroad 
commissioners,  its  secretary,  and  the  publishers  of  the  news- 
papers in  which  the  notice  was  printed,  alleging  that  the 
rates  prescribed  were  unreasonable,  and  such  as  to  afford  no 
Teturn  for  the  use  of  the  property  employed  by  the  plaintiffs 
in  carrying  on  their  business  in  the  state,  and  praying  that 
the  further  publication  of  the  notice  be  restrained,  and  that 
the  board  be  enjoined  from  putting  the  rates  in  force.     After 
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a  bearing,  a  temporary  injunction  was  issued,  restraining  the 
defendants  from  putting  the  rates  into  effect  during  the 
pendency  of  the  suits.  Voluminous  testimony  has  been 
taken,  and  the  cases  are  now  submitted  upon  their  merits. 

At  the  threshold  of  this  inquiry,  it  is  important  to  define 
its  limits.  Much  of  the  argument  of  counsel  on  behalf  of 
defendants  is  devoted  to  an  attempt  to  show  that,  under 
existing  rates,  the  plaintiffs  are  earning  from  their  entire 
business,  both  interstate  and  local,  a  high  irate  of  income 
upon  a  grossly  excessive  capitalization  of  their  property. 
CoBceding  this  to  be  true,  it  would  be  wholly  immaterial, 
unless  it  further  appears  that  the  income  derived  from 
business  done  wholly  within  this  state — that  is,  commencing 
and  ending  in  the  state — is  such  as  to  produce  an  unreasona  - 
ble  return  upon  the  fair  value  of  the  property  employed  in 
doing  that  business.  Excessive  income  derived  from  inter- 
state traffic  can  be  reduced  by  congress  alone,  which  has 
exclusive  jurisdiction  of  commerce  among  the  states.  Ex- 
cessive income  derived  from  business  done  in  other  states  can 
only  be  reduced  by  those  states.  In  prescribing  rates,  the 
state  of  North  Dakota  is  limited  to  that  business  which  is 
done  wholly  within  its  boundaries,  and,  in 
determining  the  reasonableness  of  such  rates,  SfSSSfpiSSdby 
the  court  cannot  take  into  consideration  the  oommorce. 
carrier's  whole  business,  both  interstate  and 
domestic.  That  question  was  put  to  rest  by  the  supreme 
court  in  its  decision  in  the  case  of  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.  418,  commonly  known  as  the  "Nebraska 
Rate  Case.*'  The  court  says  at  page  540,  169  U.  S.,  and 
page  431,  18  Sup.  Ct. : 

**It  is  further  said,  in  behalf  of  the  appellants,  that  the 
reasonableness  of  the  rates  established  by  the  Nebraska 
statute  is  not  to  be  determined  by  the  inquiry  whether  such 
rates  would  leave  a  reasonable  net  profit  from  the  local  busi- 
ness affected  thereby,  but  that  the  court  should  take  into 
consideration,  among  other  things,  the  whole  business  of 
the  company;  that  is,  all  its  business,  passenger  and  freight, 
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interstate  and  domestic.  If  it  be  found  upon  investigation 
that  the  profits  derived  by  a  railroad  company  from  its  in- 
terstate business  alone  are  sufficient  to  cover  operating  ex- 
penses on  its  entire  line,  and  also  to  meet  interest,  and  jus- 
tify a  liberal  dividend  upon  its  stock,  may  the  legislature 
prescribe  rates  for  domestic  business  that  would  bring  no 
reward  and  be  less  than  the  services  rendered  are  rtason- 
ably  worth?  Or  must  the  rates  for  such  transportation  as 
begins  and  ends  in  the  state  be  established  with  reference 
solely  to  the  amount  of  business  done  by  the  carrier  wholly 
within  such  state,  to  the  cost  of  doing  such  local  business, 
and  to  the  fair  value  of  the  property  used  in  conducting  it, 
without  taking  into  consideration  the  amount  and  cost  of 
its  interstate  business,  and  the  value  of  the  property  em- 
ployed in  it?  In  our  judgment,  it  must  be  held  that -the 
reasonableness  or  unreasonableness  of  rates  prescribed  by  a 
state  for  the  transportation  of  persons  and  property  wholly 
within  its  limits  must  be  determined  without  reference  to  the 
interstate  business  done  by  the  carrier  or  the  profits  derived 
from  it.  •  The  state  cannot  justify  unreasonably  low  rates  for 
domestic  transportation,  considered  alone,  upon  the  ground 
that  the  carrier  is  earning  large  profits  on  its  interstate  busi  - 
ness,  over  which,  so  far  as  rates  are  concerned,  the  state 
has  no  control.  Nor  can  the  carrier  justify  unreasonably 
high  rates  upon  domestic  business  upon  the  ground  that  it 
will  be  able  only  in  that  way  to  meet  losses  on  its  interstate 
business.  It  is  only  rates  for  the  transportation  of  persons 
and  property  between  points  within  the  state  that  the  state 
can  prescribe;  and,  when  it  undertakes  to  prescribe  rates 
not  to  be  exceeded  by  the  carrier,  it  must  do  so  with  refer- 
ence exclusively  to  what  is  just  and  reasonable,  as  between 
the  carrier  and  the  public,  in  respect  of  domestic  business." 
This  is  the  most  important  feature  of  the  decision  in  that 
important  case.  The  other  questions  discussed  in  the  opin- 
ion had  all  been  passed  upon  by  former  decisions  of  the 
court ;  but  this  clear  and  complete  separation  between  the 
local  and  interstate  traffic  of  a  carrier  conducting  both  kinds 
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of  commerce  I  though  following  as  a  necessary  conclusion 
from  the  commerce  clause  of  the  federal  constitution,  had 
not  before  been  expressly  declared.  It  is  manifestly  a 
doctrine  which  is  destined  to  have,  in  the  sparsely -settled 
sections  of  the  West,  where  local  traffic  is  trifling  in  com  - 
parison  with  interstate,  a  far-reaching  effect  upon  the  power 
of  states  to  regulate  the  business  of  common   carriers. 

No  state  better  illustrates  the  truth  of  this  assertion  than 
North  Dakota.  The  terminals  of  much  the  greater  portion 
of  its  commerce  are  the  cities  of  St.  Paul,  Minneapolis,  and 
Duluth,  in  the  state  of  Minnesota.  To  those  points  nearly 
all  the  g^rain,  live  stock,  and  other  products  of  the  state  are 
shipped,  and  from  them  most  of  its  merchandise,  coal,  lum- 
ber, and  other  supplies  are  received.  For  this  reason  the 
main  volume  of  transportation  for  which  the  people  of  North 
Dakota  pay  is  interstate  in  character  and  beyond  the  state's 
control.  The  effect  of  this  condition  is  strikingly  exhibited 
by  the  following  table  of  traffic  on  the  Great  Northern  road 
for  the  four  years  commencing  with  1894.  Column  1  shows 
the  number  of  ton  miles  of  strictly  local  traffic ;  column  2 
the  number  of  ton  miles  having  only  one  terminal  in  the 
state ;  column  3  the  number  of  ton  miles  of  traffic  in  the 
state  which  passed  entirely  across  the  state ;  column  4  com  - 
bines  the  last  two  items,  and  shows  the  total  ton  miles  of  in- 
terstate  commerce: 


Toa  Miles 

Local  to  the 

State. 

Ton  Miles 
Originatinic 
or  Terminat- 
ing in  the 
State. 

Ton  Miles 

Entirely 

Across  the 

State. 

Total 
Interstate. 

« 

1894 

1895 

18% 

1897 

3,170,863 
2,778,999 
3,456,421 
3,988.027 

106,976,389 
113,232,867 
147,538,631 
122,157,468 

93.989,336 
137,902,298 
136,077,421 
144,416,544 

200,965,725 
251,135,165 
283,616,052 
266,574,012 

Average...       3,348,578 

122,476,339 

128,0%,400 

250,572,739 
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Changing  these  figures  to  percentages,  it  will  be  seen  that 
the  local  traflSc  averages  less  than  2%.  per  cent,  of  that 
which  either  begins  in  the  state  and  passes  to  points  outside 
of  it,  or  begins  outside  of  the  state  and  passes  to  points 
within  it.  and  is  less  than  1  J4  per  cent,  of  the  total  interstate 
traffic  moved  in  the  state.  The  same  condition  is  shown  as 
to  the  Northern  Pacific  road.  Its  average  of  local  ton  miles 
for  the  four  years  mentioned  was  5,115,826,  or  only  2  3-5  per 
cent,  of  the  interstate  traffic  in  the  state,  which  was  198,449, : 
763.  From  these  statistics  it  appears,  therefore,  that,  of  all 
the  traffic  carried  in  North  Dakota  during  the  four  years 
mentioned,  less  than  3  per  cent,  began  and  ended  in  the 
state  so  as  to  subject  it  to  state  regulation,  while  more  than 
97  per  cent,  was  interstate,  and  thereby  subject  to  the  ex- 
clusive control  of  congress.  In  Minnesota,  on  the  other 
hand,  for  the  reason  that  it  has  its  terminals  within  its  own 
limits,  the  average  of  ton  miles  of  local  traffic  for  the  same 
period  was  179,285,609,  or  46?^  per  cent,  of  the  total  inter- 
state traffic,  which  was   384,093,273. 

The  passenger  business  does  not  present  so  wide  a  con  - 
trast,  but  would  seem  to  be  sufficiently  marked  to  justify  a 
difference  in  rate  in  the  two  states,  the  rate  at  present  being 
four  cents  a  mile  in  North  Dakota  and  three  cents  in  Minne- 
sota. During  each  of  the  four  years  mentioned,  the  average 
number  of  passengers  carried  one  mile  on  the  Northern  Pa  - 
cific  road  in  North  Dakota  was  5,548,981 ;  in  Minnesota,  13,- 
436,952.  On  the  Great  Northern  road  the  same  average  for 
North  Dakota  was  7,301,211 ;  and  for  Minnesota,  27,384,- 
769.  It  will  thus  be  seen  that  the  volume  of  local  passen- 
ger business  in  the  latter  state  is  more  than  three  times  as 
great  as  in  the  former. 

The  nature  of  the  local  traffic  in  North  Dakota  has  as  im  - 
portant  a  bearing  upon  the  question  under  consideration  as 
the  smallness  of  its  volume.  The  witnesses  for  the  commis- 
sion, as  well  as  those  for  the  railroads,  agree  that  the  princi- 
pal subject  of  local  commerce  is  merchandise  in  less  than  car- 
load lots.   The  Great  Northern  Company  made  a  compilation 
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of  its  local  business  from  the  way  bills  for  six  alternate 
months  of  the  year  1896.  From  this  it  appears  that  more 
than  60  per  cent,  of  the  entire  tonnage  consisted  of  merchan- 
dise in  less  than  car-load  lots,  and  that  from  the  carriage  of 
this  merchandise  more  than  80  percent,  of  all  the  company's 
local  freight  revenue  in  the  state  was  derived.  The  remain- 
ing 40  per  cent,  of  local  tonnage  was  made  up  chiefly  of  seed 
grain  and  lumber,  also  for  the  most  part  carried  in  small 
shipments.  From  two -thirds  to  three -fourths  of  the  entire 
local  freight  of  the  state  emanates  from  Grand  Forks  and 
Fargo,  and  consists  of  groceries,  hardware,  fruit,  and  farm 
machinery,  which  is  distributed  from  these  points  to  the  local 
stations  in  quantities  seldom  attaining  the  proportions  of  a 
car-load,  and  is  carried,  as  will  be  pointed  out  later,  under  a 
special  terminal  tariff  which  is  but  little  higher  than  the  termi- 
nal tariff  out  of  St.  Paul  and  Minneapolis. 

Length  of  haul  is  another  element  of  prime  importance  in 
determining  rates  for  transportation.  It  is  clearly  established 
by  the  evidence  that  the  local  commerce  of  North  Dakota 
moves  on  an  average  of  from  80  to  90  miles,  while  the  average 
of  the  general  business  of  the  roads  in  this  respect  is  from  350 
to  500  miles. 

The  testimony  leaves  no  room  for  doubt  that  the  strictly 
local  traffic  of  North  Dakota  consists  mostly  of  merchandise, 
and  is  light  in  volume,  short  in  haul,  and  small  in  individual 
shipments.  These  are  all  elements  which  add  materially  to 
the  costs  of  transportation,  and  justify  rates  above  the  aver- 
age of  those  for  the  entire  business  of  the  carrier. 

Appreciating  the  force  of  these  facts  in  respect  to  the  vol  - 
ume  and  character  of  traffic  in  North  Dakota,  the  defense  put 
forth  the  claim  that  such  interstate  traffic  as  originates  or 
terminates  in  the  state  should  be  divided  upon 
a  mileage  basis,  and  such  portion  thereof  as  is 
done  within  the  state  held  to  be  subject  to  state  control  and 
taken  into  consideration  in  determining  the  reasonableness 
of  the  rates  fixed  by  the  commission.     This,  however,  cannot 
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be  done.  Commerce  which  begins  in  one  state  and  passes 
into  another  is  not  less  interstate  commerce  than  that  which 
passes  entirely  across  states.  If  the  different  states  could  reg- 
ulate that  portion  of  interstate  commerce  which  is  moved 
within  their  respective  limits,  there  would  be  left  no  commerce 
whatever  subject  to  congressional  control.  This  matter  has 
been  repeatedly  before  the  supreme  court  of  the  United  States, 
and  that  court  has  uniformly  held,  from  its  decision  in  Wa- 
bash, St.  L.  &  P.  Ry.  Co.  V.  Illinois,  118  U.  S.  557,  7  Sup. 
Ct.  4,  to  the  recent  decision  in  Smyth  v,  Ames,  that  the  states 
cannot  fix  rates  for,  or  regulate  in  any  manner,  that  portion 
of  interstate  commerce  which  moves  within  their  territorial 
limits.  Such  traffic,  throughout  its  entire  course,  is  subject 
to  the  exclusive  jurisdiction  of  congress. 

In  order  to  point  out  the  difference  between  the  present 
rates  of  the  railroads  and  those  fixed  by  the  commission,  it 
will  be  necessary  to  describe  briefly  the  several  tariffs  under 
which  the  business  of  the  plaintiffs  is  now  conducted. 
Nearly  all  traffic  between  subordinate  stations  is  at  present 
moved  under  the  general  distance  tariff  of  the  roads,  in  which 
the  rate  is  based  solely  on  the  number  of  miles  the  freight  is 
carried.  This  tariff  is  the  same  in  North  Dakota  as  in  Min- 
nesota, and  is  much  lower  in  those  states  than  in  Montana 
and  the  states  further  west.  The  distance  tariff,  however, 
does  not  control  the  principal  volume  of  traffic.  That  is  con  - 
ducted  under  what  are  designated  as  ** terminal  tariffs,"  which 
apply  to  all  shipments  into  and  out  of  St.  Paul,  Minneapolis, 
Minnesota  Junction,  Duluth,  and  West  Superior.  The  rates 
thereby  fixed  are  lower  than  those  in  the  distance  tariff  on  ac- 
count of  the  volume  of  business  that  is  moved  to  and  from 
the  points  mentioned.  Of  these  terminal  tariffs,  the  most  im- 
ixjrtant  are  three  in  number.  One  applies  to  shipments  of  live 
stock  in  car-load  lots ; another  to  shipments  of  grain,flax  seed, 
flour,  mill  stuffs,  millet  seed,  and  potatoes  in  car-load  lots; 
and  the  third  to  merchandise.  Of  the  traffic  moved  under 
these  terminal  tariffs,  nearly  all  is  in  car-load  lots,  and  much 
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the  gfreater  portion  in  solid  train  loads.  The  railroads  also 
have  a  special  merchandise  tariff  on  business  out  of  Fargo 
and  Grand  Forks,  which  is  substantially  the  same  as  the  ter- 
minal merchandise  tariff  out  of  St.  Paul,  Minneapolis,  and 
Duluth.  The  schedule  of  rates  fixed  by  the  commission  is 
likewise  a  distance  tariff.  It  prescribes  rates  for  all  distances 
between  one  mile  and  four  hundred,  and  takes  no  account  of 
the  volume  of  business,  but  applies  the  same  rule  to  the  small- 
est way  stations  as  to  terminal  points.  How  does  this  sched  - 
ule  of  the  commission  compare  with  the  tariffs  of  the  plain  - 
tiffs  to  which  we  have  referred?  It  is  not  only  lower  than  the 
distance  tariff  in  force  in  Minnesota,  a  state  having  more  than 
six  times  the  population  of  North  Dakota^  but  is  likewise 
lower  than  any  of  the  terminal  tariffs  mentioned,  with  the  ex- 
ception of  that  on  grain,  mill  stuffs,  etc.,  and  as  to  that  is  but 
slightly  higher. 

While  none  of  the  matters  to  which  we  have  thus 
far  adverted  are  decisive  of  these  cases,  they  do  tend 
to  throw  a  strong  indirect  light  upon  the  primary  question 
under  consideration.  It  is  a  self-evident  proposition 
that  these  railroads  cannot  maintain  lower  rates  for 
local  business  in  North  Dakota  than  in  Minnesota ;  much 
less  can  they  maintain  for  the  strictly  domestic  commerce 
of  that  state,  which  moves  in  light  volume,  for  short 
distances,  and  in  small  shipments,  lower  rates  than 
are  charged  for  interstate  traffic,  which  has  more  than  fifty 
times  its  volume,  is  moved  more  than  four  times  its  distance, 
and  is  hauled  chiefly  by  car-loads  and  train  loads.  The  re- 
sult is  that  one  of  two  propositions  must  be  true.  Either  the 
rates  fixed  by  the  commission  are  unreasonably  low,  or  the 
interstate  rates  charged  by  the  plaintiffs  are  grossly  excessive ; 
for,  if  local  rates  ought  to  be  placed  below  existing  interstate 
rates,  then  the  latter  rates,  owing  to  the  volume  and  charac- 
ter of  the  traffic,  ought,  in  justice,  to  be  correspondingly  re- 
duced. 

The  fundamental   question  in  all  cases  like  these  is,  will 
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the  rates  prescribed  by  the  state  pay  the  expense  of  doing  the 
local  business,  and  leave  to  the  carrier  a  reasonable  com- 
_  pensation  upon  the  fair  value  of  the  property 

which  it  employs  in  performing  the  service? 
Certain  of  the  factors  necessary  to  a  determination  of  this 
question  are  capable  of  definite  knowledge;  others  must 
forever  rest  largely  upon  opinion.  The  income  derived  by 
the  carrier  from  the  business  which  it  conducts  within  the 
state  can  be  ascertained  accurately  from  the  records  of  the 
company,  but  the  expense  of  doing  that  business  is  not 
susceptible  of  mathematical  ascertainment.  Many  of 
its  items  apply  equally  to  local  and  interstate  busi- 
ness. The  different  kinds  of  traffic  are  ofte'h  carried 
in  the  same  train,  and  not  infrequently  in  the  same 
car.  It  is  absolutely  impossible  to  divide  the  cost  of 
traffic  thus  moved,  and  say  that  this  amount  should 
be  attributed  to  local  business  and  that  amount  to  in- 
terstate.    It    is    possible,    however,    to     ascertain   the    re- 

lation   of  the  cost  of  doing  the  entire  busi- 

Same. 

ness  of  a  railroad  to  its  gross  income.  These 
amounts  are  shown  by  the  books  of  the  company  in  dollars 
and  cents,  and  furnish  the  basis  from  which  all  investigation 
as  to  the  cost  of  doing  local  business  must  start. 

The  operating  expenses  of  a  railroad  consist  of  two  prin- 
cipal items  :  (l)  Cost  of  maintenance  of  plant;  (2)  cost  of 
conducting  transportation.  The  former  item  is  constant^ 
and  can  justly  be  divided  between  the  different  kinds  of  traffic 
in  proportion  to  their  volume.  As  to  the  second  item,  how- 
ever, such  a  division  cannot  properly  be  made;  for  it  is 
agreed,  by  all  who  have  had  occasion  to  consider  the  subject, 
railroad  commissioners  as  well  as  railroad  officials,  that  the 
cost  of  conducting  transportation  is,  relative  to  income,  much 
higher  for  local  business  than  for  the  general  business  of  a 
road.  The  causes  of  this  added  cost  are  chiefly  three  :  (l )  The 
shortness  of  the  haul;  (2)  the  lightness  of  the  train  loads; 
(3)    expense    of    billing    and    handling    the  traffic.      The 
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evidence  shows  that  the  average  haul  on  local  business  in 
North  Dakota  is  between  80  and  90  miles,  while  the  average 
haul  on  the  entire  business  of  the  roads  is  from  350  to  500 
miles.  There  is  no  principle  of  railroading  that  is  better 
established  than  that  the  cost  of  doing  business  rapidly 
decreases  as  the  length  of  haul  increases;  that  is,  if  you 
double  the  distance  you  do  not  double  the  cost.  This  is  rec  - 
ognized  by  the  defendants  the  same  as  by  complaints.  For  ex- 
ample, the  rate  fixed  by  the  commission  on  grain  per  100 
pounds  for  100  miles  is  9  cents,  while  for  380  miles  it 
is  18  cents.  Thus,  while  the  length  of  haul  is  increased 
nearly  four  times,  the  rate  has  only  doubled.  Another 
element  of  added  cost  is  the  lightness  of  the  load.  The 
evidence  clearly  shows  two  things :  First,  that  the  trains 
in  which  the  local  business  is  done  do  not  average  more 
than  one -half  as  many  cars  as  those  in  which  the  general 
traffic  of  the  roads  is  carried;  second,  that  the  cars  carry- 
ing local  traffic  are  only  loaded  at  from  one -tenth  to 
one-half  of.  their  capacity.  Many  of  the  items  of  expense 
in  conducting  traffic  are  constant,  whether  the  train 
is  large  or  small ;  whether  the  cars  are  fully  or  lightly  loaded. 
The  carrier  furnishes  the  power,the  vehicle, and  the  trainmen 
to  do  the  business.  If  a  train  which  is  capable  of  hauling  1 ,  - 
000  tons  gets  only  100  tons  to  haul,  the  relative  cost  of  moving 
the  traffic  to  the  revenue  which  it  produces  is  increased 
nearly  tenfold.  This  matter  was  aptly  illustrated  by  one  of 
the  witnesses,  who  compared  it  to  the  raising  of  wheat.  The 
expense  of  raising  an  acre  of  wheat  is  substantially  the  same 
whether  the  yield  be  10  or  30  bushels,  but  the  cost  per  bushel 
in  the  one  case  is  approximately  three  times  as  great  as  in  the 
other.  The  third  item  mentioned  is  the  extra  expense  of 
billing  and  handling  local  traffic.  It  costs  as  much  to  bill  and 
pass  through  the  records  of  the  company  a  box  of  merchan  - 
dise  paying  a  freight  charge  of  50  cents  as  it  does  to  perform 
the  same  service  for  a  car  load  of  wheat  paying  a  revenue  of 
$75.      Furthermore,  the  great  volume  of  traffic  is  loaded  by 
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the  shipper  and  unloaded  by  the  consignee,  while  local 
freight  has  to  be  stored,  loaded,  and  unloaded  by  the  carrier. 
There  are  many  other  minor  items  of  extra  expense,  which 
were  mentioned  by  the  witnesses  on  behalf  of  plaintiffs,  to 
which  we  do  not  deem  it  necessary  to  advert.  Counsel  for 
defendants  makes  some  point  of  the  fact  that  the  same  trains 
that  do  local  business  also  collect  and  distribute  interstate 
freight.     That,  however,  is  not  important.     The  amount  of 

• 

interstate  traffic  that  is  of  this  parcel  character  is  but  trifling 
when  compared  with  the  entire  volume, whereas  nearly  all  the 
local  freight  in  North  Dakota  is  of  that  kind.  All  traffic 
which  moves  in  small  shipments  for  short  distances  is 
burdened  with  a  heavy  expense  in  proportion  to  its  income ; 
but  if  in  any  class  of  business  the  amount  of  such  traffic  is 
small  in  comparison  with  the  entire  volume,  as  it  is  in  the 
case  of  interstate  traffic,  its  effect  upon  the  proportion  of 
cost  to  revenue  for  the  entire  class  is  slight,  whereas  if  the 
traffic  is  mainly  of  that  character,  as  in  the  case  of  local 
business  in  North  Dakota,  its  effect  becomes  controlling. 
Many  witnesses  were  called  by  the  plaintiffs  to  testify  in 
respect  to  the  relation  of  cost  to  revenue  in  the  case  of  local 
business  as  compared  with  the  entire  business  oi  the  compa- 
nies. By  none  of  them  is  the  expense  of  conducting  trans- 
portation placed  at  less  than  twice  as  much  in  the  former 
case  as  in  the  latter.  Mr.  Erling,  the  general  manager  of 
the  Milwaukee  road,  a  person  of  great  experience  and  appar- 
ent candor,  stated  that  the  cost  of  conducting  local  business 
on  the  entire  system  of  that  road  was  at  least  twice  as  great 
as  for  through  business ;  and  that  in  sparsely -settled  commu- 
nities, like  North  Dakota,  where  traffic  is  light,  such  cost 
was  four  or  five  times  as  great  in  the  one  case  as  in  the  other. 
This  was  also  the  testimony  of  Mr.  Fink  in  the  Nebraska 
Case,  a  witness  whom  both  the  circuit  and  supreme  court 
mention  as  possessing  peculiar  qualifications  forgiving  a 
trustworthy  opinion  upon  such  matters.  The  evidence  on 
this   subject   is   wholly  uncontradicted.     It  is  given  by  men 
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whose  many  years  of  experience  entitles  their  opinions  to 
credit.  The  facts  which  they  set  forth  as  the  foundation  of 
their  estimates  impart  to  them  a  high  degree  of  inherent 
probability.  It  is  true  that  these  witnesses  are  all  identified 
with  the  business  of  common  carriers,  but  the  subject  is 
confessedly  one  for  expert  testimony,  and  it  is  not  easy  to 
see  how  persons  can  be  qualified  to  testify  as  experts  except 
by  experience  in  the  business  of  which  they  speak.  We  are 
satisfied  that  the  evidence  of  the  plaintiffs  on 
this  subject  is  in  the  main  both  correct  and 
trustworthy,  and  from  it  we  are  led  to  the  conclusion  that 
the  cost  of  conducting  transportation  in  North  Dakota  is,  in 
proportion  to  revenue,  at  least  twice  as  great  for  local 
business  as  for  the  entire  business  of  the  plaintiffs. 

Accepting  this  as  an  established  fact,  the  decision  of  these 
cases  becomes  plain.  The  evidence  shows  that 
the  general  operating  expenses  and  taxes  for  tion. 
the  four  years  (1894,  1895,  1896,  and  1897)  on 
the  Great  Northern  road  varied  from  60.82  per  cent,  to  55.09 
per  cent,  of  its  entire  receipts,  and  on  the  Northern  Pacific 
road  were  from  74.19  per  cent,  to  63.44  per  cent.  For  the 
same  period  it  is  also  shown  that  on  the  former  road  the 
expense  of  conducting  transportation  was  on  an  average  30.- 
25  per  cent,  of  its  gross  income,  and  on  the  latter  31.41  per 
cent.  The  amount  of  reduction  in  revenue  that  would  be 
caused  by  the  schedule  of  rates  fixed  by  the  commission  is  at 
least  13  per  cent.  The  testimony  adduced  by  complainants 
tends  to  show  that  it  is  considerably  more  than  that.  But 
the  computation  of  Mr.  Phelan,  the  secretary  of  the  board, 
fixes  the  reduction  at  this  percentage,  and  we  shall  adopt 
his  estimate  for  the  purposes  of  this  opinion.  If  this  per- 
centage of  reduction  had  been  applied  to  the  local  business 
of  the  Great  Northern  and  Northern  Pacific  roads  for 
the  four  years  mentioned,  such  business  would  have  been 
done  at  an  actual  loss,  and  nothing  whatever  would 
have  been    left  as   a   return   upon  the   value    of    property 
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used    in  conducting   it.     This  is  shown  by  the  following 

table : 

Great  Northern. 


f 

Percentage  of 
Operating  Expen- 
ses and  Taxes  to 
Gross  Receipts  of 
Entire  Road. 

Extra  Cost 

of  Local 

Business. 

Total  Cost 
of  Local 
Business. 

Earninffs  as 

Reduced  by 

Commission. 

Deficit 

or 
Surplus. 

1894 

1895 

18% 

1897 

60.82 
58. 
55.09 
57.86 

30.25 
30.25 
30  25 
30.25 

91.07 
88.25 
85.34 
88.11 

87. 
87. 
87. 
87. 

4.07  deficit 
1.25       " 
1.66  surplus 
1.11  deficit 

Average 

57.94 

30.25 

88.19 

87. 

1.19  deficit 

Northern  Pacific. 

1894 

1895 

18%.... 
1897 

74.19 
67.81 
63.44 
69.92 

31.41 
31.41 
31.41 
31.41 

105.60 
99.22 
94.85 

101.33 

87. 
87. 
87. 
87. 

18.60  deficit 
12.22      •* 
7.85      " 
14.33       " 

Average 

68.84 

31.41 

100.25 

87. 

13.25 

From  these  tables  it  appears  that  for  every  $100  which  the 
Great  Northern  received  from  local  business  during  the  four 
years  it  was  obliged  to  pay  out  on  an  average,  as  operating 
expenses,  $88.19.  If  the  schedule  of  rates  fixed  by  the 
commission  had  been  in  force,  in  place  of  every  $100  of  its 
revenue,  the  company  would  have  received  $13  less,  or  $87, 
— an  amount  which  is  $1.19  less  than  the  expense  of  doing 
the  business.  For  every  $100  which  the  Northern  Pacific 
received  from  local  traffic  it  was  compelled  to  pay  out  $100.25 
ih  operating  expenses,  and  if  the  schedule  of  rates  fixed 
by  the  commission  had  been  in  force  it  would  have  received 
only  $87,  where  it  did  receive  $100,  and  thus  would  have 
conducted  its  local  business  at  a  loss  of  $13.25  on  every  $100 
of  traffic. 

No  reference  has  been  made  to  the  Chicago,  Milwaukee  & 
St.  Paul  road,  for  the  reason  that  the  testimony  clearly  shows 
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that  if  the  rates  prescribed  by  the  commission  are  unreason- 
able, when  applied  to  the  trafi&c  of  the  Great  Northern  and 
Northern  Pacific  Railroads,  it  cannot  be  justified  when  ap- 
plied to  the  trafi&c  of  the  Chicago,  Milwaukee  &  St.  Paul. 
That  company  has  only  branch  lines  in  the  state  of  North 
Dakota,  and  the  evidence  demonstrates  that  as  to  its  business 
the  rates  now  in  force  are  not  unreasonable. 

In  justification  of  the  rates  fixed  by  the  commission,  two 
theories  are  put  forth  by  its  secretary  and  counsel.  The 
first  is  based  upon  what  the  secretary  denomi- 
nates **North  Dakota's  proportional' '  of  the  gj;gSf^«<>»  <>' 
terminal  tariffs  for  interstate  business.  The 
second  is  based  upon  a  comparison  of  the  rate  per  ton  mile 
under  the  commission's  schedule  with  the  rate  per  ton  mile 
for  the  entire  business  of  the  roads.  In  support  of  the  first 
theory,  the  terminal  rates  on  traffic  between  St.  Paul,  Minn- 
eapolis, and  Duluth  and  points  in  North  Dakota  is  divided, 
on  a  ton  mileage  basis,  in  such  proportion  as  the  number 
of  miles  in  North  Dakota  bears  to  the  entire  haul,  and  the 
rate  thus  produced,  for  that  portion  of  the  haul  which  lies  in 
North  Dakota,  is  what  is  designated  as  **North  Dakota's 
proportional."  This  result  is  invariably  found  to  be  less 
than  the  rates  fixed  by  the  commission,  and  it  is  contended 
that  those  rates  are  thereby  proven  to  be  reasonable.  This 
theory  disregards  many  of  the  elements  which  have  been 
considered  fundamental  in  fixing  rates.  It  takes  no  account 
of  the  length  of  haul.  By  the  same  calculation  which  it 
adopts,  the  rates  fixed  by  the  commission  for  short  distances 
could  be  proven  to  be  unreasonable  when  compared  with 
their  rates  for  long  distances.  For  example,  the  rate  fixed 
by  the  commission  on  fourth -class  merchandise  is  30  cents 
from  Fargo  to  Mandan.  Casselton  is  an  intermediate  point 
.20  miles  distant  from  Fargo.  What  might  be  called  its 
** proportional"  of  the  30 -cent  rate,  under  the  theory  pro- 
posed, would  be  3  cents,  whereas  the  rate  fixed  by  the 
commission  from  Fargo  to  Casselton  is  10  cents.  The  plan 
suggested  also  fails  to  take  any  account  of  the  large  volume 
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of  business  out  of  terminal  points  as  justifying  a  reduction 
of  rates  from  such  points. 

Under  the  other  theory,  the  rate  per  ton  mile  of  the  entire 
business  of  the  plaintiffs  is  found  to  be  much  less  than  the 
rate  per  ton  mile  on  local  business  under  the  rates  prescribed 
by  the  commission,  and  it. is  claimed  that  this  fact  establishes 
the  reasonableness  of  the  commission's  rates.  This,  however, 
by  no  means  follows.  It  is  axiomatic  that  the  rate  per  ton 
mile  rapidly  decreases  as  the  length  of  haul  increases.  The 
evidence  shows,  as  has  already  been  pointed  out,  that  the 
average  haul  of  traffic  local  to  North  Dakota  is  less  than 
one -fourth  of  the  average  haul  on  the  entire  business  of  the 
roads.  This  fact  alone  would  necessitate  a  much  lower  rate 
per  ton  mile  on  general  than  on  local  business.  But  it  must 
be  further  remembered  that  the  great  volume  of  trafi&c  carried 
by  the  complainants  consists  of  heavy  articles*,  like  coal, 
lumber,  grain,  and  live  stock,  which  are  invariably  moved 
at  the  lowest  of  all  rates ;  while  much  the  larger  portion  of 
local  traflBc  in  North  Dakota  consists  of  merchandise  in  less 
than  car -load  lots,  which,  under  all  classifications  of  freight, 
is  charged  a  higher  rate  than  any  other  kind  of  traffic.  In 
ascertaining  the  cost  per  ton  mile  of  doing  the  entire  business 
of  the  roads,  the  enormous  tonnage  of  these  heavy  commodi- 
ties is  embodied  in  the  calculation.  No  distinction  is  made 
between  groceries  and  lumber,  between  dry  goods  and  live 
stock.  It  needs  no  argument  to  show  that  the  average  cost 
per  ton  mile  of  a  traffic  composed  mainly  of  such  articles  as 
.lumber,  coal,  grain,  and  live  stock,  hauled  on  an  average  more 
than  400  miles,  affords  no  indication  of  what  the  average 
price  per  ton  mile  ought  to  be  for  a  traffic  which  is  made  up 
for  the  most  part  of  merchandise  that  is  hauled  on  an  aver- 
age less  than  90  miles. 

There  only  remain  for  consideration  two  questions  of  prac- 
tice. In  the  course  of  the  taking  of  the  testimony,  the 
attorney  general  made  a  demand  upon  Mr.  Kendrick,  the 
general  traffic  manager  of  the  Northern  Pacific  road,  and 
upon   Mr.   Clough,  the  vice  president  of  the  Great  Northern 
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road,  both  of  whom  were  witnesses  on  behalf  of  complainants"^ 
as  follows : 

**I  now   ask   you  to  prepare  a  table   showing  the  freight 
handled  in  each  of  the  four  years  ending  June  30,  1894,  June 
30.  1895,  June  30,  1896,  and  June  30,  1897,  so  as  to  show  for 
each  year  the  amount  of  freight   handled  under       ' 
each   of  the    following  classes:     (l)    Freight    nish plight 
shipments   local  in  North  Dakota ;    (2)  freight 
shipped  into  North  Dakota ;  (3)  freight  shipped  out  of  North 
Dakota;  (4)  freight  shipped  through  North  Dakota, — making- 
the  table  show  the  number  of  tons  under  each  class,  and  the  ton 
miles  in  each   class,  for  the  total  actual  haul;  also  show  the 
actual  freight  receipts  for  each  of  the  four  classes  mentioned 
above." 

The  witnesses,   upon  the   advice  of    counsel,   refused  to 
furnish  these  statements.     It  was  admitted  at  the  time  that  it 
was  physically  possible  to  prepare  the  tables,  and  the  request 
was  declined  upon  the  ground  that  the  evidence  was  imma  - 
teriaU   and  that  the  preparation  of  it  would  involve  great 
expense  and  delay.     At  the  opening  of  the  argument  of  the 
cases,  the  attorney  general  moved  the  court  to  strike  out  the 
evidence  of  Mr.  Kendrick  and  Mr.  Clough  on  account  of  this 
refusal.     There  are  two  sufi&cient  reasons  for  overruling  this 
motion :  First.  The  remedy  which  counsel  asks  is  not  theone 
he  should  have  pursued.     If  he  was  entitled  to  this  evidence> 
and  the  witnesses  refused  to  furnish  it,  his  proper  remedy  was 
to    apply    to    the   federal  court   of  the   district    in    which 
the  testimony  was   taken   for  process  to   compel    its   pro- 
duction.    Second.    If    such    application    had    been    made> 
we    do  not  think   the   process   could    have   been    properly- 
granted.     The  record  in  this  case  shows   that  these  tables 
could  only  be  prepared  from  an  actual  examination   of   all 
the  way  bills  under  which  the  business  of  the  companies 
was  conducted  for  the  four   years  named,  and  by  a   repa- 
ration   of  the    business,    as    shown    by    those    way    bills > 
into  the   classes    mentioned  in  the  demand   of  the   attorney 
general.     This  would  be  a  task  nearly,  if  not  quite,  equal  to 
13  (N  8)  A  E  R  Cas— 10 
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that  of  doing  over  again  the  entire  accounting  work  for  those 
years.  The  evidence  shows  that  over  100  clerks  are  employed 
by  each  of  the  companies  in  examining  the  way  bills  and 
reports  of  the  business,  and  entering  the  same  in  their  proper 
accounts.  A  compliance  with  the  request  would  therefore 
have  required  the  plaintiffs  to  employ  a  vast  force  of  clerks, 
for  a  long  period  of  time,  to  go  over  their  entire  business  for 
those  years.  We  know  of  no  rule  of  evidence  by  virtue  of 
which  one  party  to  a  suit  can  require  another  to  go  to  such 
expense  for  his  benefit,  unless  the  expense  is  first  tendered. 
The  Great  Northern  and  Northern  Pacific  Companies,  for 
the  purpose  of  ascertaining  the  character  of  the  local  business 
and   the   reduction  which  would   have  been   made    in   that 

business   if  the   rates  fixed   by  the  commission 
gvidence-way    ^^^  ^^^^  j^  f^^.^^^   causcd  the  actual  way  bills 

for  certain  periods  to  be  examined,  and  the 
effect  upon  the  business  of  an  application  of  the  commission's 
rates  to  be  computed.  The  Northern  Pacific  selected  the 
months  of  April  and  October,  1896,  and  the  Great  Northern 
the  months  of  January,  February,  April,  July,  October,  and 
November  of  the  same  year.  The  ofl&cers  of  the  roads  testi- 
fied that  these  months  were  such  as  would  fairly  represent 
the  average  business  of  the  companies,  and  that  the  only 
reason  why  the  same  investigation  was  not  conducted  for  a 
longer  period  was  the  great  expense  and  labor  involved.  The 
attorney  general  objected  to  this  evidence,  not  upon  the  ground 
that  the  months  selected  had  not  been  honestly  selected  for 
the  purpose  of  showing  the  business  of  the  companies,  but 
that  it  was  impossible  that  the  business  of  the  companies  for 
a  term  of  years  could  be  fairly  shown  by  the  periods  selected, 
owing  chiefly  to  the  shortness  of  those  periods.  We  do  not 
think  this  objection  is  well  taken.  It  goes  to  the  trustworth- 
iness of  the  evidence,  but  certainly  affords  no  grounds  for  its 
entire  rejection.  This  is  especially  true  when  it  is  taken  in 
eonnection  with  other  testimony,  tending  to  show  that  the 
relative  volume  of  local  and  interstate  business  is  fairly 
represented  by  the   periods  selected,  and  that  those   periods 
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also  fairly  represent  the  business  of  the  companies   during 
the  years  under  investigation. 

A  large  number  of  tables  were  prepared  in  the  accounting 
departments  of  the  several  roads  bearing  upon  different 
features  of  the  business  of  the  companies  for  the  years  1894, 
1895,  1896,  and  1897.     These  tables  were  com- 

Bame—TabloB. 

piled  pursuant  to  the  directions  of  general 
officers,  who  testified  that  they  were  correct,  according  to 
their  best  judgment  and  belief.  The  record  shows  that  from 
40  to  50  clerks  were  employed  by  each  of  the  companies  in 
preparation  of  the  different  tables.  These  clerks  were  not 
called  to  testify  that  the  several  computations  made  by  them 
were  correct,  but  the  heads  of  departments  under  whose 
immediate  supervision  the  work  was  done  were  called  as 
witnesses,  and  the  method  of  preparing  the  figures  from 
which  the  tables  were  compiled  was  fully  explained  and 
their  trustworthiness  shown.  The  clerks  were  also  present 
in  the  building  where  the  testimony  was  taken,  as  were 
likewise  the  way  bills  and  other  records  from  which  they 
made  their  computations.  Counsel  for  defendants  was 
invited  to  call  any  of  the  clerks  for  the  purpose  of  cross-ex- 
amination, and  was  given  the  freest  access  to  all  the  papers 
and  records  from  which  the  computations  were  made.  He 
objected  to  the  evidence  upon  the  ground  that  it  was  incom  - 
petent.  The  objection  cannot  be  sustained.  To  have  called 
each  of  the  clerks  would  have  added  very  little  to  the  trust- 
worthiness of  the  evidence.  No  clerk  conducted  any  entire 
investigation,  but  various  details  were  placed  in  the  hands 
of  40  or  50  different  employees, and  each  contributed  his  com- 
putation to  the  general  result.  No  clerk  could  have  testified 
that  the  tables  were  correct,  for  the  reason  that  they  were 
not  made  by  him ;  neither  could  any  single  clerk  testify  that 
the  figures  from  which  the  tables  were  compiled  were  correct, 
for  he  only  contributed  a  small  fragment  to  the  general 
result.  The  method  adopted  was  the  only  practicable  one 
for  conducting  the  investigation.  It  would  have  been  abso- 
lutely impossible   for  any   one   man  to  have   compiled   the 
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general  result  without  delaying  the  case  for  years.  A  rea- 
sonable safeguard  against  falsification  in  the  preparation  of 
such  statements  is  furnished  by  placing  the  records  from 
which  they  are  compiled  freely  at  the  disposal  of  the  adverse 
party.  It  was  the  duty  of  the  companies  to  do  this,  and  to 
give  the  attorney  general  the  fullest  assistance  in  explaining 
such  records,  and  to  allow  him  to  place  the  same  in  the 
bands  of  expert  accountants,  if  he  so  desired,  for  the  purpose 
of  detecting  error  or  falsification  in  the  testimony  as  prepared 
by  the  companies.  The  record  shows  that  this  was  done 
throughout  the  taking  of  the  testimony  in  these  cases.  We 
must  assume  that  the  attorney  general  was  satisfied  of  the 
correctness  of  the  testimony  from  the  fact  that  he  declined  to 
investigate  its  trustworthiness. 

Counsel  for  defendants  cites  as  directly  in  point  a  recent 
decision  of  the  United  States  circuit  court  for  the  district  of 
South  Dakota  in  the  case  of  Railway  Co.  v.  Tompkins,  90 
Fed.  363,  which  involved  substantially  the  same  issues  as 
the  cases  under  consideration.  There  can  be  no  criticism  of 
the  law  as  declared  in  the  opinion  in  that  case,  but  the 
learned  judge  seems  to  have  proceeded  upon  a  fundamental 
error  of  fact.  In  determining  the  rate  of  income  which  the 
company  was  earning  upon  the  value  of  its  property  as  fixed 
by  the  court,  no  allowance  whatever  is  made  for  operating 
expenses,  but  the  entire  gross  receipts  of  the  road  are  treated 
as  net  profits.  This  error  greatly  weakens,  if  it  does  not 
destroy,  the  authority  of  the  opinion. 

It  follows  from  what  has  been  said  that  a  decree  must  be 
entered  in  each  of  the  cases  in  accordance  with  the  prayer  of 
the   bill   therein,    and   it   is  so  ordered;  but,  following  the 

practice  adopted  in  the  case  of  Smyth  v,  Ames, 
RSS5??edf***^*"  right  will  be  reserved  in  the  decree  to  the  com- 
mission to  apply  to  the  court  for  such  further 
relief  as  it  may  be  advised,  in  case  circumstances  shall  so 
change  that  the  rates  fixed  by  them  will  yield  to  the  compa- 
nies  a  reasonable  compensation  for  the  services  required. 

Thayer,  Circuit  Judge,  concurs. 
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Metropolitan  Trust  Co.  of  City  of  New  York 
Houston  &  T.  C.  R.  Co.  et  al,  (ten  cases). 

{Circuit  Courts  W,  D.  Texas ^  Dec,  /,  i8g8,) 

Carriers— State  Rates — Valuation  of  Road.*— -In  estimating  the 
value  of  a  railroad  to  determine  whether  the  enforcement  of  certain 
rates  for  the  intrastate  transportation  of  freight  will,  practically, 
deprive  the  railroad  company  of  its  property  without  due  process  of 
law,  an  allowance  must  be  made  for  the  favorable  location  of  the 
road,  in  view  of  the  advance  in  prosperity  of  the  country  through 
which  it  runs,  and  the  increment  to  its  value  due  to  the  settling, 
seasoning  and  permanent  establishment  of  the  railways,  and  to  the 
established  business  and  the  good  will  connected  with  its  business. 

Same — Same— Same— Constitutional  Law. — And  a  system  of  rates 
and  charges  that  looks  to  a  valuation  which  does  not  include  better- 
ments made  necessary  by  the  growth  of  trade,  and  so  fixed  as  to 
return  only  a  fair  profit  upon  such  valuation,  is  repugnant  to  the 
fourteenth  amendment  of  the  constitution  of  the  United  States, 
which  forbids  that  a  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  or  deny  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

Same — Same — Same — Interest. — In  making  such  valuation  interest 
on  the  money  invested,  not  only  during  the  period  of  construction, 
but  also  during  the  entire  time  the  road  was  operated  at  a  loss, 
should  be  included. 

Betterments  as  Operating  Expenses. — The  railroad  commission  in 
making  its  returns  should  have  estimated  the  cost  of  betterments, 
which  could  only  be  made  or  procured  out  of  the  earnings  of  the 
road,  as  a  part  of  the  operating  expenses. 

Heard  on  motion  for  in]unction /pendente  lite.  Injunction 
granted. 

Farrar^  Jonas^  Kruttschnitt  &  Gurley^  for  complainant. 
Baker y  Botts,  Baker  &  Lovetty  for  defendant  Railway  Co. 
M.  M,  Crane  and  F.  A.  Fuller ^  for  Reagan  and  others. 

♦See  Northern  Pac.  Ry.  Co.  v.  Keyes  (C.  C,  N.  Dak.),  ante  and 
foot-note. 
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McCoRMiCK,  Circuit  Judge.  The  constitution  of  Texas,, 
as  amended  in  1890  (Const,  art.  10,  §  2),  provides: 

**  Railroads  heretofore  constructed  or  which  may  hereafter 
be  constructed  in  this  state  are  hereby  declared  public  high- 
ways and  railroad  companies  common  carriers.  The  legis- 
lature shall  pass  laws  to  regulate  railroad  freight  and  passen- 
ger tariffs,  to  correct  abuses,  prevent  unjust  discrimination 
and  e'xtortion  in  the  rates  of  freight  and  passenger  tariffs  on 
the  different  railroads  in  this  state,  and  enforce  the  same  by 
adequate  penalties,  and  to  the  further  accomplishment  of 
these  objects  and  purposes  may  provide  and  establish  all  re- 
quisite means  and  agencies,  invested  with  such  powers  as 
may  be  deemed  adequate  and  advisable.'' 

In  execution  of  that  provision  of  the  constitution,  the 
legislature  of  Texas  passed  an  act  to  establish  a  railroad 
commission  for  the  state,  which  act  was  approved  April  3, 

1891.     Under    it   the   commission  was   consti- 

Oase  stated.  ••  ^  ,  .  ,     ,  *         .         . 

tuted  and  began  its  work  by  promulgating  tar- 
iffs- for  the  carriage  of  freight  from  one  point  to  another  in 
the  state.  A  number  of  tariffs,  embracing  substantially  all 
the  commodities  which  were  the  subject  of  freight  charges  in 
this  state,  were  promulgated  between  the  constitution  of  the 
commission  and  the  29th  day  of  April,  1892,  on  which  date 
the  creditors  of  five  of  the  railroads  made  parties  defendalit 
in  the  suits,  the  caption  of  which  is  given  at  the  head  of  this 
opinion,  exhibited  their  bills  of  complaint  against  the  rail- 
roads, and  against  the  members  of  the  commission  and  the 
attorney  general,  exhibiting  also  the  rates  that  had  been  pro- 
mulgated by  the  commission  and  adopted  by  the  railroads,  and 
complaining  that  the  rates  were  unreasonably  low,  were  not 
compensatory,  and  were  effecting  and  would  effect  the  confis- 
cation of  the  rights  and  properties  of  the  complainant  in  the 
railroads, and  in  the  securities  thereof  of  which  the  complain- 
ant was  a  holder,  and  would  take  the  property  from  the  com- 
plainant's rightful  use,  and  appropriate  it  to  the  benefit  of  the 
public,  without  due  process  of  law,  and  without  allowing  to 
the  complainant's  rights  therein'the  just  protection  of  the  laws. 
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On  these  bills,  and  after  due  notice  to  the  defendants,  a  motion 
for  an  injunction  pendente  Hie  was  presented  to  me,  and  heard 
in  July,  1892.  The  defendant  railroad  companies  answered, 
admitting  substantially  the  allegations  in  the  bills  of  com  - 
plaint.  They  also  took  leave  and  filed  cross  bills,  in  which 
thej"  set  up  substantially  the  same  matters,  and  prayed  for 
the  same  relief,  as  was  pleaded  and  asked  in  the  original  bills. 
The  defendants,  the  railroad  commissioners  and  the  attorney 
general  also  answered  fully,  substantially  denying  the  grava- 
men of  the  charges  made  by  the  original  and  the  cross  bills. 
After  a  full  hearing  the  injunction /f«£/^«/^  lite^  substantially 
as  prayed  for,  was  granted,  which  at  the  hearing  was  per- 
petuated and  made  final.  From  this  decree  the  commission- 
ers and  the  attorney  general  appealed  to  the  supreme  court ; 
and  so  much  of  the  decree  of  the  circuit  court  as  restrained 
the  enforcement  of  the  rates  which  had  been  established  by 
the  railroad  commission,  and  which  were  attacked  in  those 
suits  was  affirmed.  For  a  further  statement  of  these  cases  I 
refer  to  the  report  thereof  in  154  U.  S.  362-420,  14  Sup.  Ct. 
1047-1062.  In  August,  1894,  the  railroad  commission  began 
to  make  and  establish  new  rates,  lariffs,  schedules,  clas- 
sifications, and  orders,  which  they  promulgated  and  in- 
tended as  schedules  of  rates  of  charges  for  the  transportation 
of  the  articles  named  therein  over  the  railways  of  the  state, 
with  modifications  and  exceptions  as  to  certain  of  the  rail- 
ways and  parts  of  railways  set  out  in  their  published  tariffs 
and  circulars  affecting  the  same.  The  rates  established  are 
not  maximum  rates,  but  in  each  instance  are  absolute  rates, 
from  which  the  carrier  is  not  permitted  to  depart  without 
previously  obtained  leave  of  the  commission.  The  hearings 
before  the  commission,  and  the  action  thereof,  have  been  al- 
most continuous  from  August,  1894,  to  the  31st  of  October, 
1898.  when  these  bills  were  exhibited.  On  the  6th  day  of 
October,  1898,  the  commission  had  published  a  new  tariff  af- 
fecting the  carriage  of  cotton  in  bales,  which  was  to  take  effect^ 
by  a  subsequent  order  postponing  the  date,  on  the  1st  of  No- 
vember. The  commission  had'also  issued  notice  of  other  hear- 
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ings  to  be  had  looking  to  the  reduction  of  rates  on  other 
commodities,  entering  largely  into  the  tonnage  of  the  differ- 
ent carriers.  The  bills,  duly  verified,  and  supported  by  other 
aflftdavits,  and  accompanied  by  exhibits  showing  the  rates 
that  had  been  propounded  and  put  into  effect,  and  the  rate 
that  was  to  go  into  effect  on  the  1st  day  of  November,  were 
submitted  to  me  on  the  31st  of  October,  with  an  application 
for  a  restraining  order  to  prevent  the  going  into  effect  of  the 
new  commodity  tariff,  I — C,  cotton  in  bales,  until  the 
hearing  of  the  motion  for  injunction.  The  application 
was  granted,  and  a  restraining  order  issued  in  conformity 
thereto. 

The  bills  in  these  10  cases  are  substantially  similar.  The 
details  as  to  the  construction,  mileage,  incumbrances,  and 
net  earnings  of  the  various  roads  differ,  of  course,  the  one 
from  the  other.  The  substance,  however,  in  each  case, 
substantially  shows  the  history  of  the  construction  or  ac- 
quisition of  the  railroads,  the  operation  and  betterments,  and 
the  actual  cost  thereof,  as  nearly  as  it  can  be  known  or  es- 
timated, the  capitalization  of  each,  and  the  effect  upon  the 
net  earnings  of  each  by  the  rates  fixed  and  enforced  by  the 
commission,  showing  in  each  case  that  the  rates  theretofore 
established  voluntarily  by  the  railway  companies* were  rea- 
sonable, and  such  as  competitive,  commercial,  and  financial 
conditions  warranted  and  required ;  that  the  system  of  rates 
now  enforced  by  the  commission,  and  proposed  to  be  enforced, 
is  unreasonably  low,  and  lower  than  the  rates  enjoined  in  the 
former  suits,  to  which  reference  has  been  made,  and  will  and 
have  in  each  instance  so  reduced  the  net  earnings  of  each  of 
the  roads  that  neither  they  nor  any  of  them  can  earn,  nor 
have  earned,  revenue  sufficient  to  meet  their  running  ex- 
penses, including  replacements  and  repairs,  and  such  better- 
ments as  the  advancing  business  of  the  roads  and  the 
requirements  of  such  traffic  render  necessary  to  be  made,  and 
to  earn  a  reasonable  compensation  for  the  services  rendered 
in  the  transportation  of  the  freights  moved.  They  allege 
that  each  and  all  of  the  rates,  rules,  and  regulations  estab- 
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lished  by  the  railroad  commission  were  made  and  established 
by  the  commission  in  pursuance  of  the  design  and  purpose 
repeatedly  avowed  by  it,  and  which  are  its  settled  policy,  to 
reduce  the  rates  of  the  railroad  companies  until  they  reach  a 
level  that  will,  when  applied  to  the  ordinary  volume  of  traffic, 
yield  to  the  company  no  more  revenue  than  will  be  sufficient, 
after  paying  operating  expenses  and  ordinary  repairs,  to  pay 
a  reasonable  return  in  the  way  of  interest  or  dividends  on  a 
sum  which  the  commission  has  assumed  and  stated  to  be 
sufficient  to  construct  a  similar  railroad  at  the  present  time ; 
that  in  pursuance  of  this  policy  and  design  the  railroad 
commission  has  made,  in  the  manner  pointed  out  in  the  bill, 
an  estimate  of  the  present  value  of  each  of  the  railways  and 
its  appurtenant  property,  and  filed  the  same  in  the  office  of 
the  secretary  of  state,  and  has  repeatedly  avowed  that  the 
sum  thus  ascertained  was  the  limit  of  the  amount  upon  which 
the  companies  should  be  entitled  to  earn  returns.  It  is 
averred  in  the  bills  that  this  value  fixed  by  the  commission 
is  in  each  instance  greatly  less  than  the  actual  cost  of  con- 
structing, acquiring,  equipping,  and  bringing  to  the  present 
state  of  excellence  the  railways  included  in  these  suits,  and 
is  greatly  less  than  the  real  value  of  each  of  said  railroads. 
The  bills  are  long,  and  embrace  much  detail  which  I  have 
not  thought  it  necessary  to  notice.  They  set  out  the  opera- 
tion of  the  tariffs  imposed  by  the  commission,  and  show  such 
loss  of  net  earnings  occasioned  thereby  as  prevents  the  most 
prosperous  of  the  roads  from  earning  a  reasonable  return  on 
the  value  of  its  property,  and  a  reasonable  compensation  for 
the  services  rendered,  to  an  extent  that,  if  continued,  must 
result  in  the  bankruptcy  of  the  railroads,  and  their  utter 
inability  to  keep  their  railways  up  to  the  standard  required 
by  the  advancing  and  advanced  stage  of  railroad  transpor- 
tation, and  will  result  in  the  taking  of  the  property  without 
due  process  of  law,  and  without  affording  to  it  the  equal 
protection  of  the  laws,  in  violation  of  the  cpnstitution  of  the 
United  States;  on  which  grounds  they  pray  that  the  tariffs, 
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rates,  regulations,  and  orders  establishing  and  enforcing  this 
system  of  rates  be  enjoined. 

The  answer  of  the  commission  denies  substantially  all  of 
the  material  allegations  of  the  bill  and  cross  bill  in  each 
case  in  which  a  cross  bill  was  filed,  and  in  the  bill  and  the 
intervening  petition  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  in  the  case  against  the  Missouri,  Kansas  8l 
Texas  Railway  Company  of  Texas.  It  follows  the  bilU 
section  by  section,  in  each  case;  denying  the  substantial 
allegations,  and  making  counter  averments  thereto,  especially 
on  the  subject  of  the  value  of  the  railways  and  their  equip- 
ments, and  on  the  subject  of  their  earnings  as  shown  by  their 
annual  reports  to  the  commission.  In  reference  to  the 
valuation  of  the  roads,  the  defendants  deny  that  the  rates 
fixed  by  the  railroad  commission  of  Texas  are  fixed  upon 
any  arbitrary  basis,  except  upon  the  basis  of  the  actual  value 
of  the  railroad  property;  and  they  allege  that,  in  order  to 
ascertain  the  value  of  said  property,  they  did  not  fail  to 
consider  every  element  that  would  necessarily  enter  therein, 
including  the  actual  cost  of  reproducing  said  road,  the  cost 
of  the  services  of  supervising  engineers,  legal  counsel  fees, 
and  interest  on  the  money  invested  during  the  period  of 
construction ;  that  to  this  end  they  caused  an  examination  of 
said  property  to  be  made,  and  the  valuation  thereof  to  be 
made,  as  stated  in  the  complainant's  bill  of  complaint;  that 
the  same  was  examined  by  a  careful  and  experienced  civil 
engineer,  and  that  upon  such  examination  estimates  were 
made  by  such  civil  engineer  on  a  consideration  of  all  the 
facts  connected  therewith ;  that  they  notified  the  railroad 
company,  as  the  law  required  them  to  do,  that  this  valuation 
had  been  made,  and  invited  them  to  make  objections  thereto, 
if  objections  they  had ;  that  50  days  were  allowed  the  com  - 
pany  to  make  objections  to  the  valuation,  and  there  were 
none  made  and  none  suggested  by  the  company;  that  there- 
after a  statement  of  the  valuation  was  filed  with  the  secretary 
of  state  as  required  by  law.  Therefore  these  defendants 
say  that   the   railroad  company   and    the   complainant    are 
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estopped  from  denying  the  correctness  of  the  valuation  there  - 
in  made. 

The  Houston  &  Texas  Central  Railroad  Company,  the 
successor  to  the  Houston  &  Texas  Central  Railway  Com- 
pany, has  a  mortgage  indebtedness  equal  to  about  $34,000 
to  the  mile  of  its  main  line,  and  has  stock  outstanding  to  the 
amount  of  $10,000,000,  making  its  stock  and  bonds  equal  to 
the  sum  of  about  $53,000  to  the  mile  of  its  main  line.  The 
bill  in  this  case  avers  that  the  defendant  company  and  its 
predecessor  company  has  necessarily  expended  in  cash  in 
the  construction  and  equipment  and  betterment  of  the  lines 
of  the  defendant  company  about  $62 ,000  per  mile  of  its  said 
railways;  that  the  lines  of  railway  of  the  defendant  company 
have  at  all  times  been  operated  as  economically  as  practi- 
cable ;  that  its  operating  expenses  have  at  all  times  been  as 
reasonable  and  low  in  amount  as  they  could  be  made  by 
economy  and  judicious  management ;  that  the  company  has 
at  all  times  secured  the  services  of  its  oflftcers  and  employees 
as  cheaply  as  practicable,  and  has  employed  no  more  than 
was  necessary,  and  at  fair  and  reasonable  rates  of  pay ;  that 
it  has  at  all  times  secured  all  supplies,  material,  and  property 
of  every  character  used  in  the  operation  of  its  railways  at 
the  cheapest  market  price,  and  at  rates  as  low  as  the  same 
could  be  secured,  and  has  secured  and  used  no  more  than 
was  actually  necessary  for  the  operation  of  its  railways. 
Substantially  the  same  allegation  is  made  in  the  cross  bill, 
and  both  are  aflftrmed  and  sustained  by  affidavits  of  com- 
petent witnesses  offered  on  the  hearing  of  this  motion.  The 
valuation  placed  upon  the  property  of  this  railroad  corpora- 
tion by  the  railroad  commission  of  Texas  is,  in  round  num- 
bers, $21,000  per  mile.  This  statement  shows  the  vast  dif- 
ference between  the  estimates  made  by  and  on 
behalf  of  the  railroad  company  and  the  esti-  :BuaM-^aiuation 
mates  made  by  the  railroad  commission  of  the 
value  of  the  railroad's  property  on  which  it  is  entitled  to 
earn  some  profit.  It  seems  to  be  clear  from  the  answer  of  the 
commission,  the  tone  of  the  aflSdavits  which  it  offers  in  sup- 
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port  of  its  answer,  and  the  argument  of  the  attorney  general 
and  the  assistant  attorney  general  who  represented  it  on  this 
hearing,  that  in  estimating  the  value  of  this  railroad  prop- 
erty no  allowance  was  made  for  the  favorable  location  of 
the  same,  in  view  of  the  advance  in  prosperity  of  the  coun- 
try through  which  it  runs,  and  the  increment  to  its  value  due 
to  the  settling,  seasoning,  and  permanent  establishment  of 
the  railways,  and  to  the  established  business  and  the  good 
will  connected  with  its  business,  which  has  been  established 
through  a  long  series  of  years,  and  all  of  which  ought  rea- 
sonably to  be  considered  in  fixing  the  value  of  the  property 
and  the  capitalization  upon  which  at  least  it  is  entitled  to 
earn,  and  should  pay,  some  returns  by  way  of  interest  or 
dividends.  This  is  practically  the  oldest  railroad  in  the 
state.  A  few  miles  of  another  road  were  built  earlier,  but 
this  road,  running  throughout  the  whole  course  of  its  main 
line  through  what  is  now  the  most  populous  and  best -de- 
veloped portions  of  the  state,  and  still  rapidly  increasing  in 
population  and  development,  has  established  a  business 
that  would  not  and  could  not  be  disregarded  in  estimating 
the  value  of  the  railroad,  if  considered  solely  as  a  business 
property  and  venture.  It  cannot  be  so  considered,  because 
of  its  qtiasi  public  nature.  Its  duties,  its  obligations,  and 
its  liability  to  control  are  elements  that  must  be  considered. 
As  popularly  expressed,  the  rights  of  the  people — the  rights 
of  shippers  who  use  it  as  a  carrier — have  to  be  regarded ; 
but,  as  judicially  expressed,  these  last  have  to  be  so  re- 
garded as  not  to  disregard  the  inherent  and  reasonable  rights 
of  the  projectors,  proprietors,  and  operators  of  these  car- 
riers. It  is  settled  that  a  state  has  the  right,  within  the  lim- 
itation of  the  constitution,  to  regulate  fares.  From  the  ear- 
liest times  public  carriers  have  been  subject  to  similar  reg- 
ulations through  general  law  administered  by  the  courts,  re- 
quiring that  the  rates  for  carriage  sTiould  be  reasonable, 
having  regard  to  the  cost  to  the  carrier  of  the  service,  the 
value  of  the  service  to  the  shipper,  and  the  rate  at  which 
such  carriage  is  performed  by  other  like  carriers   of  similar 
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commodities  under  substantially  similar  conditions.  But 
neither  at  common  law  nor  under  the  railroad  commission 
law  of  Texas  can  the  courts  or  the  commission  compel  the 
carriers  to  submit  to  such  a  system  of  rates  and  charges  as 
will  so  reduce  the  earnings  below  what  reasonable  rates 
would  produce  as  to  destroy  the  property  of  the  carrier,  or 
appropriate  it  to  the  benefit  of  the  public.  The  cost  of  the 
service  in  carrying  any  one  particular  shipment  may  be 
difficult  to  determine,  but  the  cost  to  the  carrier  of  receiving, 
transporting,  and  delivering  the  whole  volume  of  tonnage 
and  number  of  passengers  in  a  given  period  of  time  must  in- 
clude, as  one  of  its  substantial  elements,  interest  on  the  value 
of  the  property  used  in  the  service.  In  countries  conditioned 
as  Texas  has  been  and  is,  such  a  railroad  property  and  busi- 
ness cannot  be  reproduced,  except  substantially  in  the  same 
manner  in  which  this  has  been  produced;  that  is,  by  a 
judicious  selection  of  location,  by  small  beginnings,  and 
gradual  advance  through  a  number  of  years,  more  or  less, 
of  unproductive  growth.  The  particular  location  of  this 
road,  of  course,  cannot  be  reproduced,  and  it  cannot  be  ap- 
propriated by  another  private  or  quasi  public  corporation 
carrier  by  the  exercise  of  the  state's  power  of  eminent  domain. 
And,  even  if  the  state  should  proceed  to  expropriate  this 
property,  for  the  purpose  of  taking  the  same  to  itself  for 
public  use,  the  location  of  this  road  cannot  be  appropriated, 
any  more  than  any  other  property  right  of  a  natural  person 
or  of  a  corporation  can  be  appropriated,  without  just  com- 
pensation. It  is  therefore  not  only  impracticable,  but  im- 
possible, to  reproduce  this  road,  in  any  just  sense,  or  ac- 
cording to  any  fair  definition  of  those  terms.  And  a  system 
of  rates  and  charges  that  looks  to  a  valuation 


fixed  on  so  narrow  a  basis  as  that  shown  to  have  samfr-conatitu- 

tional  Ijaw. 

been  adopted  by  the  commission,  and  so  fixed 
as  to  return  only  a  fair  profit  upon  that  valuation,  and  which 
permits  no  account  for  betterments  made  necessary  by  the 
growth  of  trade,  seems  to  me  to  come  clearly  within  the  pro- 
vision of  the  fourteenth  amendment  to  the  constitution  of  the 
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United  States, which  forbids  that  a  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law, or  deny  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.  It 
is  true  that  railroad  property  may  be  so  improvidently  lo- 
cated, or  so  improvidently  constructed  and  operated,  that 
reasonable  rates  for  carriage  of  freights  and  passengers  will 
not  produce  any  profit  on  the  investment.  It  is  also  true 
that  many  railroads  not  improvidently  located,  and  not  im- 
providently constructed,  and  not  improvidently  operated  may 
not  be  able,  while  charging  reasonable  rates  for  carriage  of 
freight,  to  earn  even  the  necessary  running  expenses,  includ- 
ing necessary  repairs  and  replacements.  And  there  are 
others,  or  may  be  others,  thus  constructed  and  conducted, 
which,  while  able  to  earn  operating  expenses,  ar^  not  able  to 
earn  any  appreciable  amount  of  interest  or  dividends  for  a 
considerable  time  alter  the  opening  of  their  roads  for  busi  - 
ness.  This  is  true  now  of  some  of  the  roads,  parties  to  these 
bills.  At  one  time  or  another,  and  for  longer  or  shorter 
times,  it  has  been  true,  doubtless,  of  each  of  the  roads  that 
are  parties  to  these  bills.  Promoters  and  proprietors  of  roads 
have  looked  to  the  future,  as  they  had  a  right  to  do,  and  as 
they  were  induced  to  do  by  the  solicitation  of  the  various 
communities  through  which  they  run,  and  bj'  various  en- 
couragements offered  by  the  state.  The  commission,  in  es- 
timating the  value  of  these  roads,  say  that  thej'  included  in- 
terest on  the  money  invested  during  the  period  of.  construe  - 
tion.  This  is  somewhat  vague,  but  the  **period  of  construc- 
tion'* mentioned  is  probably  limited  to  the 
£SSl&S?e-Bt     time  when  each  section  of  the  road  was  opened 

to  the  public  for  business.  And  even  if  ex- 
tended to  the  time  when  the  road  was  completed  to  Denison 
and  to  Austin  in  1873,  nearly  20  years  after  its  construction 
was  begun  at  Houston,  it  would  not  cover  all  of  the  time, 
and  possibly  not  nearly  all  of  the  time,  in  which  the  railroad 
company  and  its  predecessors  have  lost  interest  on  the  in- 
vestment. The  estimate  made^  on  behalf  of  the  railroad  in 
this  case  of  the  cost  to  that  company  and  to  its  predecessor 
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company  of  the  railroad  property,  business  of  that  and  the 
company  as  it  exists  to-day,  may  not  be  exactly  accurate, — 
clearly  is  not  exactly  accurate ;  but  it  seems  to  me  that  it  is 
not  beyond  the  fair  value  of  the  property,  as  it  is  shown  to 
have  been  built  up  and  constituted,  and  to  exist  to-day  as  a 
going  business  concern,  and  that  such  rates  of  fare  for  the 
carriage  of  persons  and  property  as  are  reasonable,  consid- 
ered with  reference  to  the  cost  of  the  carriage  and  the  value 
of  the  carriage  to  the  one  for  whom  the  service  is  rendered , 
cannot  be  reduced  by  the  force  of  state  law  to  such  a  scale 
as  would  appropriate  the  value  of  this  property  in  any  meas- 
ure to  the  use  of  the  public  without  just  compensation  to  the 
owners  thereof,  and  would  deprive  the  owners  thereof  of  the 
equal  protection  of  the  law  guarantied  by  the  constitution  of 
the  United  States,  as  cited. 

It  seems  to  be  contended  that  the  case  of  the  Houston  & 
Texas  Central  Railroad  Company  fully  justifies  the  action  of 
the  commission  in  its  imposition  of  a  system  of  rates,  because, 
as  it  is  urged,  it  has  made  earnings  over  and  above  opera- 
ting expenses  sufficient  to  pay  the  interest  on  its  outstanding 
bonds,  and  has  a  small  surplus  of  a  few  thousand  dollars  in 
excess,  as  shown  by  its  return  to  the  commission  of  the  op- 
erations of  the  year  ending  the  30th  of  June,  1898 ;  in  other 
words,  it  has  paid  interest  on  $34,000  of  bonds  to  the  mile. 
The  return  referred  to  is  made  on  forms  submitted  by  the 
commission,  and  under  the  item  of  ^'operating  expenses*' 
only  ordinary  repairs  and  replacements  are  allowed.  In 
case  an  insufficient  wooden  bridge  is  replaced  by  an  adequate 
iron  bridge,  that  is  treated  as  a  betterment,  and  not  permit- 
ted to  figure  in  the  returns  as  a  part  of  the  operating  ex- 
penses. The  bill  and  cross  bill  show  that,  if 
such  betterments,  which  can  only  be  made  or    operatingKat" 

penses. 

procured  out  of  the  earnings  of  the  road,  were 
allowed  in   the  return   of   operating  expenses,   the  revenue 
earned  and  rendered  as  net  revenue  would  not  have   been 
equal,  by  several  hundred  thousand  dollars,  to  the  interest  on 
the  bonded  indebtedness ;  that  the  bonded  indebtedness  out 
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standing  against  this  road  being  in  excess  of  the  value  fixed 
by  the  commission,  to  the  extent  of  more  than  50  per  cent., 
the  company  has  no  means  of  providing  for  such  better- 
ments, if  not  at  all  allowed  to  charge  them  at  any  time 
against  the  gross  earnings  of  the  road.  More  than  this, 
it  is  shown  that  the  road  has  never  at  any  time  paid  any 
dividend  upon  its  stock.  On  the  whole  case,  as  made  in 
the  case  of  the  Houston  &  Texas  Central  Railroad  Com- 
pany, it  seems  clear  to  me  that  the  system  of  rates 
adopted  and  enforced  by  the  commission  does  not  afford 
to  the  owners  of  this  i)roperty  the  equal  protection  of  the 
law,  and  takes  from  the  owners  and  stookholders  the 
property  they  have  therein,  without  just  compensation, 
and  that,  therefore,  the  rates  must  be  held  to  be  unrea- 
sonably low,  unjust,  and  confiscatory,  and  should  not 
be  submitted  to,  and  cannot  be  suffered  to  be  enforced. 
As  already  said,  the  case  made  for  relief  in  each  of  the 
other  suits  seems  to  be  stronger  than  the  case  of  the 
Houston  &  Texas  Central  Railroad  Company;  and  the 
evidence  appears  to  me  to  show  clearly  that  the  system 
of  rates  imposed  is,  as  to  each  of  the  roads,  unreasona- 
bly low,  unjust,  and  confiscatory.  Therefore  the  prayer 
of  the  bill  in  each  case  is  granted,  to  the  extent  of  en- 
joining the  roads  from  adopting  the  rates  heretofore  pro- 
mulgated by  the  commission,  and  enjoining  the  commis- 
sion and  the  attorney  general  from  enforcing  the  same» 
and  enjoining  all  persons  claiming  thereunder  from  pros- 
ecuting the  railroads,  or  any  of  the  officers  thereof,  for 
the  nonobservance  of  the  system  of  rates  heretofore  pro- 
mulgated by    the  commission. 
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{Supreme  Court  of  Minnesota^  May  2S,  1898,) 

Connecting;  Carriers — Fixing  Rates — Interstate  Commerce. — Two 
coanecting'  carriers,  eog'aged  in  interstate  commerce,  filed  with  the 
interstate  commission  a  schedule  of  rates,  called  "Official  Classifi- 
cation,'* and  also  a  rate  sheet,  called  "Joint  East-Bound  Interstate 
Tariff."  The  former  stated,  specifically  and  in  detail,  the  rates 
under  a  certain  form  of  bill  of  lading-,  called  "Uniform  Bill  of  Lad- 
ing," limiting  the  common-law  liability  of  the  carriers,  and  further 
stated  that  the  rates  on  property  not  shipped  subject  to  the  condi- 
tions of  the  Uniform  Bill  of  Lading  were  a  specified  percentage 
higher  than  the  reduced  rates  under  the  Uniform  Bill  of  Lading. 
The  rate  sheet  stated  that  all  rates  were  to  be  used  in  connection 
with,  and  subject  to,  the  Official  Classification.  Heldy  that  this  wa& 
a  making*  and  establishing-  of  schedules  of  rates  both  under  the 
Uniform  Bill  of  Lading,  and  also  under  the  full  common-law  liabil- 
ity. 

Same. — Also,  that  the  reference  in  the  rate  sheet  to  the  Official 
Classification  made  the  latter  a  component  and  concomitant  part  of 
the  schedule  of  rates. 

Reasonableness  of  Rates. — Also,  that,  even  if  the  rates  under  the 
fall  common-law  liability  were  unreasonable  and  exorbitant,  thia 
fact  would  not  render  the  rates  under  the  limited  liability  invalid^ 
provided  they  were  themselves  reasonable. 

"Anti-Trust  Law." — Also,  that  there  was  no  evidence  in  this  case 
that  the  rates  fixed  were  the  result  of  a  combination  or  association 
formed  in  violation  of  the  act  of  congress  called  the  "Anti-Trust 
Law." 

Limiting  Liability— Consideration.* — Also,  that  the  evidence  showed 
a  consideration  for  the  limitation  of  the  common-law  liability  of  the 
carrier. 

I  Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Ramsey  county  district  court. 
Affirmed, 


*See  notes  at  end  of  case. 
13  (N  8)  A  &  E  R  Cas—ll 
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Warner y  Richardson  &  Lawre^ice^  for  appellant. 
Palmer  &  Beek  and  T.  R.    Palmer  ^  for  respondent. 

Mitchell,   J.     A  somewhat  extended   statement  of  the 
?acts  is   necessary  to  an   intelligible   decision   of  this   case : 
The  defendant  was  a  common  carrier  operating  a   line  of 
vessels  between  the  city  of  Milwaukee  and  va- 
*"*  rious  other  ports  on  the  Great  Lakes,  includ- 

ing  Erie,  Pa.,    where   it  connected  with  the  Pennsylvania 
Railroad  Company,  with  which  it  had  a  traflSc   arrangement 
'whereby  it  was   authorized  to  issue  through  bills  of  lading 
irom  Milwaukee  to  Baltimore.     The  defendant  and  the  Penn- 
sylvania Railroad  Company  duly  established,  issued,  pub- 
lished, and  filed  with  the  interstate  commerce  commission  a 
schedule  of  basic  freight  rates,  designated  as  the  **  Joint  East  - 
Bound  Interstate  Tariff*'   (Exhibit  l),  covering  class  freight 
^ates  on  merchandise,  including  flour,  shipped  via  the  through 
3ine,  consisting  of  the  two  companies,  from  Chicago  or  Mil- 
waukee  to  Atlantic   seaports,     including  Baltimore.     This 
schedule  stated  that  all  rates  were  to  be  used  in  connection 
with,    and   subject   to,   the   Ofiicial   Classification   No.    14. 
This   Ofl&cial   Classification    (Exhibit  2)  had  been   issued, 
published,  and  filed  with  the  interstate  commission,  and  was 
used  in  connection  with,  and  as  a  part  of,  the  Joint  East- 
Bound  Interstate  Tariff.     One  copy  of  this  Joint  Interstate 
"Tariff  was  posted  in  a  conspicuous  place  on  the  wall  in  de- 
fendant's office  in  Milwaukee,   and  another  in  a  book,  open 
to,  and  in  use  by,  the   public,    upon   a   table   in   the   office. 
^Copies  of  the  Official  Classification  were  also  kept  on  a  desk 
:in  the  office  near  the  door,  for  the  use   of  the  public.     The 
•same*  things  were  done   in  defendant's  office  in  St.  Paul. 
The  interstate  commerce  commission  received  and  accepted, 
:and  have   always   treated,   this   Official   Classification   and 
J^oint  East -Bound  Interstate  Tariff  as  a  compliance  with  the 
Haws  of  congress  and  the  orders   and  directions  of  the  com- 
mission.    The  rate  on  flour  from  Milwaukee  to   Baltimore, 
as  fixed  by  the  Joint  East -Bound  Interstate  Tariff,  was   12 
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cents  per  100  pounds,  but  in  connection  with,  and  subject  to 
the  Official   Classification.     The  rate   fixed  by  the  Official 
Classification  was  12  cents  per  100  pounds,   if  shipped  sub- 
ject to  the  ''Uniform  Bill  of  Lading  conditions,"  but,  if  not 
shipped  subject  to  the  Uniform   Bill  of   Lading  conditions, 
* 'property  would  be  charged  twenty  per  cent,  higher  than  as 
herein  provided,  and  cost  of  marine  insurance.'*     The  Offi- 
cial Classification  further  provided:  *'(l)  Unless  otherwise 
provided  in  this  classification,  property  will  be  carried  at  the 
reduced  class  rates  specified  herein,  if  shipped  subject  to  the 
conditions  of  the  Uniform  Bill  of  Lading.     If  shipper  elects 
not  to  accept  the  said  reduced  class  rates  and  conditions,  he 
should  so  notify  the  agent  of  the  receiving  carrier  at  the  time 
his  property  is  offered  for  shipment;  and,  if  he  does  not  give 
such  notice,  it  will  be  understood  that  he  desires  his  prop- 
erty carried  subject  to  Uniform  Bill  of  Lading  conditions,  in 
order  to   secure  the   reduced  class   rates  thereon.     Property 
carried  not  subject  to  the  conditions  of  the  Uniform  Bill  of 
Lading  will  be  at  the  carrier's  liability,  limited  only  as  pro- 
vided by  common  law,  and  by  the  laws  of  the  United  States 
and  of  the  several  states,  in  so  far  as  they  apply.     Property 
thus  carried  will  be  charged  twenty  (20)  per  cent,  higher — 
subject  to  a  minimum  increase  of  one  (l)  cent  per  one  hun- 
dred pounds — ^than  if  shipped  subject  to  the  conditions  of  the 
Uniform  Bill  of  Lading,  and  the  cost  of  marine  insurance 
will  be  added  over  any  part  of  the  route  that  may  be  by 
water."     The  Uniform  Bill  of  Lading  limited  the  common - 
law  liability  of   the  carrier  as   follows:  **No  carrier  *** 
shall  be  liable  for  any  loss  thereof  or  damage  thereto  [to  prop- 
erty described   in  the  bill  of  lading]  by  causes  beyond   its 
control,  or  by  floods  or   by   fire,*'  etc.     It  further  provided 
that  it  was  mutually  agreed,  in  consideration  of  the  rate  of 
freight  therein  named,  that  every  service  to  be  performed  by 
any  carrier  under  the  bill  of  lading  should  be  subject  to   all 
the  conditions  therein  contained,  to  which  the  shipper  thereby 
agreed  and  accepted. 

One   Sheffield   was  a    manufacturer  of  flour  at  Walcott, 
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Minn.,  which  he  had  been  accustomed  for  j'ears  to  ship  to 
British  and  Irish  ports,  over  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  to  Milwaukee,  and  thence  to  the  Atlantic  sea- 
board over  the  line  consisting  of  defendant's  vessels  and  the 
Pennsylvania  Railroad.  In  making  these  shipments  he  had 
always  received  and  accepted  the  Uniform  Bill  of  Lading. 
Printed  copies  of  the  Joint  East -Bound  Interstate  Tariff  and 
of  the  Official  Classification  had  been  regularly  mailed  to  him, 
— as  often,  at  least,  as  once  a  year;  but  he  testified  that  he 
could  not  say  that  he  had  ever  read  them,  or  ever  had  his 
attention  called  to  any  rate  of  freight  from  Milwaukee  to  the 
seaboard  over  this  line,  except  12  cents  per  100  pounds,  as 
he  was  always  after  the  lowest  rate.  The  court  finds  that^ 
by  the  exercise  of  ordinary  care,  he  could  have  seasonably 
advised  himself  of  the  contents  of  the  Official  Classification. 
October  1,  1894,  the  plaintiff  issued  to  Sheffield  its  open  or 
blanket  policy,  insuring  him  against  loss  by  fire  on  all  ship- 
ments made  by  him  within  one  year  to  European  ports.  The 
policy  provided  that  upon  payment  of  any  loss  the  insurer 
was  to  be  subrogated  to  all  the  rights  of  the  assured  under 
the  bills  of  lading,  to  the  extent  of  such  payment.  Subse- 
quently Sheffield  communicated  with  the  defendant ;  asking 
for  a  rate  from  Milwaukee  to  London  for  30  car  loads  of 
flour,  to  be  shipped  in  separate  lots  from  time  to  time  during 
the  month  of  August,  1895.  The  defendant  neither  owned, 
nor  had  any  traffic  arrangement  with,  any  ocean  transporta- 
tion company;  but  it  entered  into  negotiations  with  a  steam- 

4  

ship  line,  and  secured  a  guaranty  of  a  rate  from  Baltimore 
to  London  o(  7  }4  cents  per  100  pounds  on  the  30  car  loads 
to  be  shipped  as  proposed  by  Sheffield.  This  rate  was  tor 
ocean  transportation  under  the  Uniform  Bill  of  Lading, 
limiting  the  liability  of  the  carrier.  After  this  arrangement 
was  consummated,  Sheffield  commenced  shipping  the  flour, 
and  had  delivered  to  defendant  several  of  the  30  car  loads, 
for  which  the  defendant  delivered,  and  Sheffield  accepted, 
through  Uniform  Bills  of  Lading  to  London  at  19^  cents 
freight  per   100  pounds  from  Milwaukee  to    London;  this 
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being  made  up  of  12  cents  from  Milwaukee  to  Baltimore, 
and  7  }4  cents  ocean  freight.  While,  as  we  understand  the 
facts,  the  defendant  had  nothing  to  do  with  the  transporta- 
tion of  the  flour  from  ^Valcott  to  Milwaukee,  yet  by  the  bills 
of  lading  it  acknowledged  the  receipt  of  the  flour  at  Walcott, 
and  became  responsible  for  the  transportation  of  it  from  that 
point.  The  advantages  of  this  arrangement  to  SheflSeld,  by 
enabling  him  to  contract  in  advance  for  the  sale  and  delivery 
of  his  flour  in  London,  and  in  negotiating  his  draft  with  the 
bills  of  lading  attached,  are  too  apparent  to  require  expla  - 
nation.  One  shipment  of  750  sacks  of  the  flour  was,  with- 
out any  negligence  or  want  of  due  care  on  part  of  the  defend  - 
ant,  destroyed  by  fire,  during  the  life  of  plaintiff's  policy,  in 
defendant's  warehouse  at  Milwaukee,  while  awaiting  ship- 
ment on  one  of  its  vessels.  The  plaintiff  paid  the  loss  to 
Sheffield,  took  from  him  an  assignment  of  the  bill  of  lading, 
and  of  all  claim  thereunder  against  the  defendant,  and  then 
brought  this  action  against  it  to  recover  for  the  loss. 

Defendant's  counsel  make  the  points  (l)  that  it,  being  a 
carrier  exclusively  by  the  Great  Lakes,  is  not  subject  to  the 
interstate  commerce  act;  and  (2)  that  it  is  exempted  from 
liability  for  this  loss  by  fire  by  Rev.  St.  U.  S.  §  4282.  We 
shall  assume,  without  deciding,  that  neither  of  these  points 
is  well  taken. 

Plaintiff's  contention  is  that  the  defendant  is  liable  as  in- 
surer, as  at  common  law,  notwithstanding  "the  provision  to 
the  contrary  in  the  bill  of  lading,  for  the  following  reasons  : 
(l)  Inasmuch  as  the  flour  was  specially  classified  in  the 
Joint  East -Bound  Interstate  Tariff  Sheet,  and  it  was  not 
necessary  to  refer  to  the  Official  Classification  in  order  to 
ascertain  its  class,  the  words  in  the  tariff  sheet,  **sub]ect  to 
Official  Classification,"  did  not  apply.  (2)  That  it  was  the 
duty  of  the  carrier  to  make  and  publish  a  rate  with  full 
common -law  liability,  and  that  this  could  be  done  only  by 
stating  upon  the  Joint  East -Bound  Interstate  Tariff  Sheet 
the  common -law  rate,  either  in  figures,  or  by  some  appro- 
priate language;  that  the  words,  **subject  to  Official  Classifi- 
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cation,'*  did  not  inform  the  shipper  that  he  is  to  look  any  , 

furtherthan  the  tariff  sheet  for  the  rate.     (3)  That,  assuming^  \ 

that  the  rate  for  full  common -law  liability  had  been  properly 
published,  it  was  exorbitant  and  unreasonable,  and  therefore 
void,  under  both  the  common  law  and  the  interstate  commerce 
act.  (4)  That  the  alleged  common -law  rate  was  the  subject 
of  a  combination  of  all  the  trunk  lines  and  their  connections 
carrying  merchandise  between  Chicago  or  Milwaukee  and 
Atlantic  ports,  in  violation  of  the  act  of  congress  known  as 
the  **Anti -Trust  Act.'' 

1.  The  first  and  second  of  these  propositions  may  be 
considered  together.  The  conclusion  sought  to  be  drawn 
from   the  proposition   that  no   rates  with  full  common -law 

liability  were  ever  made  and  published  is  that 
SeSS^S&nS*^  it  was  the  duty  of  the  carrier  to  make  and 
Commerce.  publish  such  rates ;  and,  if  only  one  schedule  of 

rates  was  ever  made  and  published,  that  must 
necessarily  have  involved  full  common -law  liability,  not- 
withstanding anything  in  the  schedule  or  the  bill  of  lading 
to  the  contrary.  It  will  be  discovered,  by  an  examination 
of  the  interstate  commerce  act  (section  6),  that  all  it  requires 
with  reference  to  through  joint  rates  over  connecting  lines 
is  that  the  schedules  shall  be  filed  with  the  commission,  and 
such  publicity  given  to  them  as  may  be  directed  by  it.  It 
is  stipulated  that  the  schedules  were  so  filed,  and  it  does  not 
appear  what,  if  any,  publicity  the  commission  has  ever 
required  to  be  given  to  them,  or  that  the  defendant  or 
the  Pennsylvania  Railroad  Company  has  ever  failed  to 
comply  with  any  direction  of  the  commission  in  that 
regard.  The  rate  sheet,  standing  alone,  does  not  con- 
stitute the  schedule  of  rates  required  by  the  law,  but 
is  only  a  part  of  it;  the  other  part  being  the  OflBcial 
Classification  referred  to  in  it,  and  filed  with  it ;  and  the  two 
must  be  read  together,  as  component  parts  of  the  schedule 
of  rates.  We  think  this  is  so  understood  and  treated  by  the 
interstate  commerce  commission,  and  generally  by  shippers. 
The  Ofiicial  Classification  is  quite  a  voluminous   document^ 
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containing  minute  rules  and  regulations  on  a  variety  of  sub- 
jects.    It  is  impracticable  to   incorporate   all   these  into  the 
rate   sheets;    for  rates  are  liable  to  constant  changes,  which 
may  be  made  on  a  few  days'  notice,  while  the  Ofi&cial  Classi* 
fication,  including  rates  and    reg^ilations,    is  very  seldom 
changed.     To  compel  the  carrier  to  reissue  the  Official  Clas  - 
sification  every  time  a  rate  is  changed  would  involve  a  great 
hardship,  and  needless  expense.     Therefore,  as  we  under- 
stand it,  the  commission  has  always  recognized  the  Official 
Classification  as  a  concomitant  part  of  every  schedule  of  rates  > 
when  proper  reference  thereto  was  made  in  the 
rate  sheet.     See  Annual    Report  1897,  p.  85. 
It   is   a  matter  of  common  knowledge  that  the  great  bulk  of 
the  freight  of  the  country  is  now  transported  under  bills  of 
lading  limiting  the  common -law  liability  of  the  carrier.     It 
is  the  exception,  and  not  the  rule,  for  property  to  be  carried, 
under  the  full  common -law  liability.     Hence,  where  the  dif- 
ference between  the  two  rates  is  fixed  upon  a  horizontal  per- 
centage basis,  it  would  seem  to  be  a  very  convenient  method 
to  state  specifically  and  in  detail  only  the  rates  under  the  Uni  - 
form    (or  limited  liability)  Bill  of  Lading,  under  which  the 
great  bulk  of  the  business  of  the  country  is  done,  and  then 
state  generally  the  percentage  of  increase  over  these  rates 
where  goods  are  transported  with  the  full  common -law  lia- 
bility.     All    a    proposed  shipper  under    the   common -law 
liability  has  to  do  is  to  refer  to  the  Official  Classification,  to 
ascertain  the  rates  under  the  Uniform  Bill  of  Lading,  and 
then  add  the  percentage.  This  is  a  mere  matter  of  arithmetical 
calculation.     The  fact  (which  is  stipulated )  that  the  interstate 
commerce  commission  has  always  treated  this  as  a  compli- 
ance with  the  laws  of  congress  regulating  commerce,  and  with 
the  orders  and  directions  of  the  commission,  although  per- 
haps not  conclusive,  is  quite  persuasive,  upon  this  point.     In 
this  case,  under  the  evidence  and  findings  of  the  court,  Shef- 
field knew,  or  is  chargeable  with  knowledge,  of  the  contents 
of  the  Official  Classification,  and  that  the  rate  sheet,  or  Joint 
East -Bound  Interstate  Tariff,  was  to  be  used  in  connection 
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with,  and  subject  to,  the  OflScial  Classification.  With  this 
knowledge,  he  consented  and  agreed  to  ship  his  property  un- 
der the  Uniform  Bill  of  Lading,  and  thereby  assented  to  and 
accepted  all  its  terms  and  conditions. 

2 .  Assuming  that  the  rate  for  full  common  -law  liability  was 
unreasonable   (of  which  there  is  no  proof,  unless  we  are  to 

take  judicial  notice  of  the  fact  that  it  is  out  of 
S*S5£25.^^*"'*"  proportion  to  the  rates  under  the  limited  liabil- 
ity), this  will  not  render  void  the  rates  under 
the  Uniform  Bill  of  Lading,  if  they  are  in  themselves  reason- 
able, and  the  conditions  of  the  bill  of  lading  are  not  in  con- 
flict with  public  policy. 

3.  All  that  is  necessary  to  be  said  of  plaintiff's  fourth  prop- 

osition is  that  there  is  no  evidence  that  the  rates 

li^w?"^"***       established  were  the  subject  or  result  of  a  com- 
bination and  agreement  among  the  trunk  lines 

and  their  connections  in  violation  of  the  anti -trust  act. 

In  view  of  what  has  been  already  said,  it  can  hardly  be 
necessary  to  add  that  there  is  nothing  in  the 

t^SSSti&9ni'    point  that  there  was  no  consideration  for  the 

limitation  on  the  common -law  liability  of  the 

defendant.     Order  affirmed. 


NOTES. 

Contracts  Limiting  Liability  of  Carriers  of  Freight— Necessity  of 
Consideration. — There  must  have  been  some  valid  consideratioa  for 
the  right  granted  the  carrier  of  limiting  its  common-law  liability, 
other  than  the  mere  contractual  relation  of  the  parties,  moving 
from  the  carrier  to  the  shipper  for  the  special  contract.  Wehmann 
V,  Minneapolis,  etc.,  R.  Co.,  58  Minn.  22,  61  Am.  &  Eng.  R.  Cas.  273  ; 
Southard  v.  Minneapolis,  etc.,  R.  Co.,  60  Minn.  382. 

And  where  snch  consideration  is  a  reduced  rate  the  rate  must 
"have  been  in  fact  reduced.  Duvenick  v,  Missouri  Pac.  R.  Co.,  57 
Mo.  App.  550  ;  Paddock  v.  Missouri  Pac.  R.  Co.,  1  Mo.  App.  Rep.  87. 

Parol  evidence  is  admissible  to  show  that  the  rate  which  the  car- 
rier pretended  to  grant  as  a  reduced  rate  was  the  regular  rate  al- 
ways charged.  The  mere  recital  in  the  bill  of  lading  that  a  reduced 
rate  is  allowed  is  not  conclusive.     Cross  v.  Graves,  4  Tex.  App.  Civ. 
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Cas.,  §  100 ;  McFadden  v.  Missouri  Pac.  R.  Co.,  92  Mo.  343,  1  Am. 
St.  Rep.  721,  30  Am.  &  £ngr.  R.  Cas.  17. 

Same — Freedom  of  Choice  as  to  Rates. — In  order  that  a  reduced 
rate  may  be  such  consideration,  it  must  appear  that  both  rates  of 
transportation  offered  the  shipper  were  reasonable,  and  that  he  had 
a  genuine  freedom  of  choice  in  making  his  selection.  Atchison, 
etc.,  R.  Co.  V.  Dill,  48  Kan.  210,  55  Am.  &  Eng.  R.  Cas.  375 ;  Duven- 
ick  V.  Missouri  Pac.  R.  Co.,  57  Mo.  App.  550.  In  Little  Rock,  etc.,  R. 
Co.  V,  Cravens,  57  Ark.  112,  55  Am.  &  Eng.  R.  Cas.  650,  the 
court  held  that  a  carrier  could  not  limit  its  liability,  even  as, 
to  losses  not  the  result  of  negligence,  unless  the  shipper  was 
given  an  actual  freedom  of  choice  between  the  different  contracts. 
In  that  case  it  was  shown  that  the  shipper  knew  of  the  limitation  in 
the  contract  which  released  the  carrier  from  all  liability  except  for 
losses  arising  from  negligence.  But  it  further  appeared  that  the 
defendant  carrier  had  a  fixed  rate  of  transportation  for  cotton 
shipped  between  the  points  here  concerned,  and  that  no  different 
rates  or  terms  were  obtainable.  The  court  held  that  there  had  been 
no  freedom  of  choice  afforded  the  shipper,  and  that  the  special  con- 
tract was  invalid  as  being  without  any  consideration  to  support 
it.  See  also  Michigan  Cent.  R.  Co.  v.  Hale,  6  Mich.  258;  Little 
Rock,  etc.,  R.  Co.  v,  Kubanks,  48  Ark.  460,  3  Am.  St.  Rep. 
245,  31  Am.  &  Eng.  R.  Cas.  176.  If  the  special  contract  recites 
that  '4n  consideration  of  reduced  rates"  the  shipper  consents 
to  a  limitation  of  the  carrier's  liability,  and  it  is  shown  that  no  re- 
duced rates  were  in  fact  allowed  the  shipper,  the  limitation  is  invalid 
as  being  without  a  consideration.  Gulf,  etc.,  R.  Co.  v,  McCarty,  82 
Tex.  608.  See  also  Gulf,  etc.,  R.  Co.  v.  Wright,  1  Tex.  Civ.  App. 
402  (how  want  of  consideration  pleaded).  Where  there  is  a  contro- 
versy as  to  whether  the  carrier  offered  or  was  ready  to  ship  under 
any  other  than  the  special  contract  limiting  value,  it  is  error  to 
reject  evidence  offered  on  his  behalf,  tending  to  show  that  shippers 
were  allowed  a  choice  of  contract  under  which  to  ship,  and  to  show 
the  instructions  given  by  the  carrier  to  his  agents  for  their  guid- 
ance when  the  shipper  rejected  the  special  contract.  Louisville, 
etc.,  R.  Co.  V.  Sowell,  90  Tenn.  17,  49  Am.  &  Eng.  R.  Cas.  166. 

Consideration  Proved  Must  Refer  to  Provision  Relied  On.— Where 
the  action  against  the  carrier  is  for  a  delay  in  transportation,  and 
the  carrier  relies  on  a  provision  in  the  contract  exempting  it  from 
liability  for  delay,  the  provision  is  invalid  where  tlie  only  consider- 
ation therefor  was  the  reduced  rate  granted,  and  it  further  appears 
that  this  rate  was  allowed  only  in  consideration  of  the  goods  being 
shipped  at  the  owner's  risk.  San  Antonio,  etc.,  R.  Co.  v,  Barnett, 
(Tex.  Civ.  App.  18%)  34  S.  W.  Rep.  139. 
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Limiting  Value  of  Article  Shipped.— In  the  case  of  Kellerman  v, 
Kansas  City,  etc.,  R.  Co.  (Mo.  18%),  34  S.  W.  Rep.  41,  the  contract 
provided  that  the  value  of  the  animal  shipped  did  not  exceed  fifty 
dollars,  and  the  carrier  should  not  be  liable  for  more  than  that 
amount ;  it  fixed  no  charge  for  the  transportation,  leaving  that  to 
be  determined  according*  to  schedule  rates.  It  was  held  that  this 
was  not  such  a  contract  as  fixed  an  agreed  valuation  on  which  to 
base  a  rate  for  transportation  and  the  extent  of  the  carrier's  liabil- 
ity for  a  loss,  but  left  the  value  of  the  animal  to  be  ascertained  from 
other  evidence.  There  was,  therefore,  no  consideration  for  the 
attempted  exemption,  and  it  would  afford  no  defense  to  the  carrier. 

Same — When  Consideration  Unnecessary. — Stipulations  which  do 
not  actually  limit  the  common-law  liability  of  the  carrier,  although 
they  may  affect  it  to  some  extent,  as  for  example,  stipulations  re- 
quiring notice  of  claim  for  damages  to  be  filed  within  a  specified 
time,  are  valid  whether  any  consideration  is  shown  or  not. 


Richardson 

V, 

Chicago  &  A.  Ry.  Co. 

{Supreme  Court  of  Missouri ^  March  j/,  i8gg.) 

Shipping  Contract — Notice  of  Loss  Provision — Validity.* — A  pro- 
vision of  a  shipping  contract  requiring  the  owner  of  freight  to 
notify  the  carrier  of  loss  or  damage  within  five  days  after  it  occurs 
will  not  be  enforced  where  the  conduct  of  the  carrier  made  it  im- 
practicable to  give  such  notice. 

Same — Limitations— Validity  of  Stipulation— Constitutionality  of 
Statute. t — A  provision  of  a  shipping  contract  requiring  an  action 
for  loss  or  damage  to  be  brought  within  sixty  days  after  the  injury 
occurs  is  repugnant  to  section  2394,  Rev.  St.  1889,  which  is  con- 
stitutional. 

Same— "Horse"— Definition.— The  word  "horse,'*  in  a  provision  of 
a  shipping  contract  limiting  the  carrier's  liability  for  the  loss  of  a 
horse  or  mule  to  a  certain  amount,  does  not  include  a  "jack." 

♦See  extensive  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  632  ei  seq, 
fSee  Texas  &  P.  Ry.  Co.  v.  Reeves  (Tex.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  429  and  notes,  p.  430. 
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Same — Limiting  Liability — Consideration.* — A  provision  of  a 
shipping  contract  limiting  the  amount  of  recovery  is  not  valid  ^ 
unless  a  special  or  reduced  rate  has  been  allowed  t>ecause  of  such 
provision. 

Appeal  by  defendant  from  Randolph  county  circuit  court. 
Affirmed. 

Geo.  Robertson^  for  appellant. 

A.  H.  Waller  ^vA  B.  B.  Caples^  for  respondent. 

Robinson,  J.  Plaintiff  recovered  judgment  against  de- 
fendant for  $1,000  as  damages  for  negligently  killing  a  jack 
belonging  to  plaintiff  while  said  jack  was  being  transported 
on  defendant's  railroad, and  defendant  appealed. 
This  action  was  orignally  brought  in  the  circuit 
court  of  Howard  county,  from  which  court  it  was  transferred, 
on  change  of  venue,  to  the  circuit  court  of  Randolph  county. 
At  the  September  term,  1894,  of  said  court,  judgment  was 
rendered  for  plaintiff  in  the  sum  of  $100;  whereupon  plain- 
tiff appealed  to  the  Kansas  City  court  of  appeals,  where  the 
judgment  was  reversed,  and  the  cause  remanded  for  a  new 
trial.  The  opinioji  of  the  appellate  court  is  reported  in  62 
Mo.  App.  1.  The  petition  alleged  defendant  to  be  a  com- 
mon carrier,  and  its  incorporation,  and  that  as  such  it 
undertook,  on  the  fifth  day  of  April,  1892,  to  transport 
plaintiff's  jack  from  Armstrong  to  Higbee  at  the  usual 
tariff  rate;  that  by  defendant's  negligence  the  jack  was 
maimed  and  killed,to  plaintiff's  damage  in  the  sum  of  $1,000, 
for  which  he  asks  judgment.  The  answer  admitted  the  in- 
corporation of  defendant,  that  it  was  a  common  carrier,  and 
the  shipment  of  the  jack ;  but  denied  all  other  allegations  in 
the  petition.  The  answer  further  set  up  a  special  contract 
between  J.  B.  Martin,  the  consignor  of  eaid  jack,  and  defend- 
ant, and  alleged  as  contributory  negligence  that  the  animal 
was  insecurely  fastened  in  the  car,  and  was  not  provided  with 
proper  bedding  upon  which  to  stand.    It  was  further  averred 

*See  Mannheim  Ins.  Co.  v.  Erie  &  W.  Transp.  Co.  (Minn),  ante 
and  notes. 
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that  by  agreement  the  valuation  of  the  jack  in  question  had 
been  fixed  at  $100,  and  that  the  sliipment  had  been  charged 
for  on  a  rate  based  upon  such  valuation;  that,  had  a  higher 
valuation  been  placed  upon  the  jack,  a  higher  rate  could  and 
would  have  been  charged.  The  answer  also  averred  that  by 
such  contract  it  was  stipulated  that  plaintiff  in  case  of  loss  or 
damage,  while  the  animal  was  in  defendant's  pos- 
session, should  notify  defendant  thereof  in  writing  within 
five  days  thereafter,  or  be  forever  barred,  and  pleaded  a  fail- 
ure to  give  such  notice ;  that  it  was  further  agreed  by  the 
terms  of  said  contract  that  a  failure  to  commence  suit  against 
defendant  in  case  of  loss  within  60  days  after  the  same  oc  - 
curred  should  bar  the  action ;  and  that  suit  had  not  been 
commenced  until  after  the  said  60  days  had  elapsed.  Plain- 
tiff replied,  denying  the  new  matter  contained  in  ^defendant's 
answer,  and  averred  that,  if  Martin  entered  into  the  agreement 
alleged,  such  action  on  his  part  was  without  plaintiff's 
knowledge  or  consent,  and  beyond  the  authority  of  the  agency; 
and  further  claimed  a  waiver  by  defendant  of  the  requirement 
in  the  contract  of  shipment  that  written  notice  should  be 
given  within  five  days  after  such  loss  or  damage,  and  that 
the  actions  and  conduct  of  defendant  were  of  such  character 
as  to  estop  defendant  from  setting  up  the  failure  to  give 
written  notice  as  a  defense  in  bar  of  this  action.  The  record 
shows  the  value  of  the  jack  to  have  been  $1,000 ;  that  early  in 
March,  1892,  plaintiff,  who  was  a  dealer  in  horses  and  jacks, 
had  a  sale  at  his  farm  near  Moberly,  Mo.,  at  which  sale  one 
J.  B.  Martin,  who  lives  at  Armstrong,  Mo.,  a  station  on  the 
line  of  defendant's  railroad,  purchased  a  young  jack ;  that  on 
the  3rd  day  of  April,  1892,  Martin  went  to  Moberly,  and  there 
consummated  a  trade  with  plaintiff  whereby  he  received 
an  aged  jack,  giving  in  exchange  therefor  the  young  jack 
previously  purchased  of  the  plaintiff.  Martin  also  at  this 
time  bought  a  horse  of  plaintiff,  and  shipped  both  of 
said  animals  by  rail  from  Moberly  to  Armstrong.  Plaintiff 
instructed  Martin  to  ship  the  jack  he  received  in  the  trade  to 
him,  and  furnished  him  with  a  halter  with  which  to  tie  the 
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jack  in  ^the  car.  Upon  his  arrival  home,  Martin  loaded 
the  jack  traded  to  plaintiff  in  a  car  furnished  by  defend  - 
ant  company,  and  tied  him  in  one  end  of  said  car  under 
the  direction  of  defendant's  station  agent,  and  signed  a  con- 
tract of  shipment  as  consignor.  This  was  Hhe  usual  live- 
stock contract  furnished  by  the  railroad  to  its  station  agents 
to  be  used  in  the  shipment  of  stock,  and  contained  the  fol-< 
lowing  provisions  material  to  an  understanding  of  this  con  - 
troversy:  **Eighth.  It  is  understood  and  agreed  that  the 
stock  shipped  under  this  contract  is  transported  at  the  above 
rates  upon  the  representations  of  the  second  party  that  its 
value  does  not  exceed  one  hundred  dollars  for  each  horse, 
or  mule,  twenty  dollars  for  each  bull,  cow,  or  ox,  and  twenty 
dollars  for  each  sheep,  calf,  or  hog;  and  that  the  first  party 
shall  not  be  liable  for  loss  or  damage  to  said  stock  in  excess 
of  these  sums,  nor  for  any  sum  in  excess  of  their  fair  cash 
value  at  the  time  and  place  of  shipment.  Ninth.  And  it  is 
further  mutually  agreed  that,  should  any  loss  or  damage  of 
any  "kind  occur  to  the  property  specified  in  the  contract  while 
said  property  is  in  the  possession  of  the  first  party,  the  said 
second  party  shall,  within  five  days  after  said  loss  or  damage 
has  occurred,  give  notice  in  writing  of  his  claim  therefor  to 
the  said  first  party.  If  the  property  is  consigned  to  stock 
yards,  such  notice  shall  be  given  to  the  live-stock  agent  of 
the  first  party  at  said  yards,  or  to  the  general  freight  agent 
or  nearest  agent  of  the  first  party,  and  before  the  stock  shall 
have  been  removed  from  said  yards  or  mingled  with  other 
stock.  In  all  other  cases  the  said  second  party  shall  give 
such  notice  to  the  general  freight  agent  or  nearest  agent  of 
said  first  party,  and,  unless  such  notice  is  given  within  five 
days,  said  loss  or  damage  shall  not  be  recoverable,  and  a 
suit  thereon  shall  be  forever  barred ;  and  the  second  party 
hereby  so  expressly  stipulates  and  agrees.  And  any  suit 
against  said  first  party  for  the  recovery  of  the  loss  or  damage 
to  the  property  herein  specified  shall  be  commenced  within 
sixty  days  next  after  such  loss  or  damage  shall  have  occurred , 
or  be  forever  barred ;    and,   should  any  suit  be  commenced 
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against  said  first  party  after  said  sixty  days,  the  lapse  of  time 
shall  be  taken  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitations  to  the  contrary  not- 
witKstanding ;  and  there  shall  be  no  waiver  of  the  aforesaid 
time  within  which  said  .claim  shall  be  made  or  within  which 
suit  shall  be  commenced,  unless  the  first  party  expressly 
agrees  in  writing  to  waiving  the  same;  and  the  second 
party  hereby  so  expressly  stipulates  and  agrees.  And 
this  agreement  further  witnesseth  that  the  second  party  has 
this  day  delivered  to  said  first  party  in  its  cars  at  the  above- 
named  station  [Armstrong,  Mo.]  one  head  of  jack,  consigned 
to  W.  A.  Richardson,  Moberly,  Missouri.  *  *  *  ♦»  Martin 
and  the  station  agent  had  no  conversation  about  the  terms  of 
shipment,  and  no  statement  was  made  by  Martin  as  to 
the  value  of  the  jack,  and  the  agent  made  no  inquiry  as  to 
its  value.  When  the  train  which  carried  the  jack  reached 
Higbee,  defendant's  employees  in  charge  of  said  train  under- 
took to  set  the  car  containing  the  jack  on  a  side  track  or  Y  by 
means  of  what  is  termed  a  ** flying  switch."  The  evidence 
tends  to  show  that  said  car  was  run  in  on  said  side  track  or 
Y  at  high  speed ;  that  because  of  some  defect  in  the  brake 
attached  thereto  the  brakeman  was  unable  to  control  the  car, 
and  jumped  off.  The  car  then  collided  with  other  cars  stand- 
ing on  the  side  track  with  such  force  as  to  break  a  drawhead 
and  knock  the  standing  cars  back  20  feet.  When  the  car 
containing  the  jack  was  opened,  it  was  found  that  the  rope 
attached  to  the  halter  with  which  he  was  tied  had  been  broken, 
and  that  the  jack  was  lying  in  the  middle  of  the  car, with  his 
head  in  an  opposite  direction  to  that  in  which  he  was  origi- 
nally placed  in  said  car, and  that  at  least  two  of  his  legs  were 
broken  and  so  injured  as  to  make  him  valueless.  The  car 
with  the  jack  in  it  was  left  standing  at  Higbee  about  a  day, 
and  then  hauled  to  Slater  by  defendant  company,  where  the 
jack  was  killed  by  defendant's  employees.  Martin  was  noti- 
fied of  the  injury  to  the  jack  the  same  day  the  accident  hap- 
pened and  immediately  went  to  Higbee,  and  found  the  jack 
in  the  car,  with  his  legs  broken.     He  then  informed  the  de- 
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fendant  company's  agent  at  Higbee  that  the  jack  was  the 
property  of  the  plaintiff,  and  advised  said  agent  to  notify 
plaintiff  of  the  condition  of  said  jack.  It  does  not  appear 
that  the  agent  ever  communicated  any  knowledge  of  the  in  - 
jury  to  the  plaintiff ;  but  several  days  later,  more  than  five 
days  after  the  injury  occurred,  plaintiff  received  a  letter  from 
Martin,  informing  him  of  the  shipment  of,  and  injury  to,said 
jack.  This  letter  was  received  late  in  the  evening,and  early  the 
next  morning  plaintiff  went  to  the  freight  oflSce  at  Moberly, 
where  the  information  contained  in  Martin's  letter  was  con- 
firmed. Plaintiff  then  went  to  Hig'bee,  and,  upon  learning 
that  the  jack  had  been  sent  to  Slater, proceeded  to  Armstrong, 
where  a  written  claim  for  damage  was  made  out  and  left  with 
the  agent  at  that  place.  This  claim  was  made  within  24 
hours  after  he  first  learned  of  the  injury  to  his  jack. 

1.  The  first  ground  of  error  urged  by  the  defendant  for 
reversal  is  the  failure  of  plaintiff  to  notify  defendant  of  the 
injury  according  to  the  provisions  of  the  contract  of  shipment. 
The  rigid  exactions  of  the  common  law  which 
held  common  carriers  liable  as  insurers  and  traot^Sce  of 
made  them  responsible  for  any  loss  or  damage  to  vaudity.  **"" 
property  taken  by  them  for  transportation,  ex- 
cept when  such  loss  or  damage  was  caused  by  the  act  of  God 
or  the  public  enemy,  have  been  so  abrogated  as  to  permit 
carriers  to  contract  with  shippers,  limiting  such  respon- 
sibility, and  to  agree  upon  the  method  by,  and  the  time 
within,  which  such  shippers  who  have  sustained  loss  or 
damage  shall  notify  the  carrier  thereof.  But  this  rule  does 
not  go  to  the  extent  of  permitting  the  carrier  to  exempt 
himself  by  contract  from  losses  occasioned  by  his  own 
negligence,  but  makes  such  contracts  valid  and  binding 
provided  they  shall  be  reasonable  and  just.  And  such 
provisions  must  be  construed  according  to  the  facts  in  each 
particular  case.  The  purpose  of  such  agreements  is  to 
promptly  apprise  the  carrier  of  whatever  damage  is  claimed, 
in  order  that  the  carrier  may  have  an  early  opportunity  to 
inquire  into  the  facts  of  such  loss  and  more  readily  protect 


176  CARRIERS  OF  FREIGHT  Vol  XIII 

(NS) 

Richardson  v,  Chicago  &  A.  R.  Co 

himself  against  unjust  claims.  In  the  case  of  Rice  v.  Rail- 
way Co.,  63  Mo.  314,  the  rule  is  thus  stated:  **Itis  not 
unreasonable  for  the  carrier  to  stipulate  with  tlje  shipper 
that,  before  claim  for  damages  will  be  allowed,  he  shall  give 
proper  notice,  in  writing,  of  his  claim,  at  or  before  the  un- 
loading of  the  stock,  or  in  such  time  thereafter  as  will  afford 
the  carrier  an  opportunity  of  inspecting  the  stock  before  they 
are  commingled  with  other  cattle  slaughtered,  sold,  or 
reshipped,  and  thus  protect  himself  from  fictitious  and  un- 
founded claims.  While,  upon  grounds  like  these,  such 
special  agreements  are  valid  and  binding  when  they  are 
reasonable,  they  should  be  reasonably  and  justly  construed 
in  their  application  to  each  case  as  it  arises.**  The  doctrine 
so  announced  was  quoted  with  approbation  in  the  case  of 
Dawson  v.  Railway  Co.  ,76  Mo.  514.  In  the  case  at  bar,  the 
evidence  shows  that  after  the  injury  occurred  the  animal 
whose  loss  is  sued  for  was  not  taken  to  the  place  of  destina  - 
tion,  where  plaintiff  might  have  had  timely  notice  of  its 
injury,  and  would  thus  have  been  enabled  to  make  out  his 
claim  within  the  five  days  specified  in  the  contract,  but  was 
hauled  by  defendant  company,  without  plaintiff's  knowledge 
or  direction,  to  a  point  beyond  his  reach,  and  there  killed. 
It  will  be  observ.ed  that  such  notice  is  not  required  to  be 
given  within  five  days  after  the  injury,  but  ''after  said  loss 
or  damage  has  occurred."  It  does  not  appear  that  plaintiff 
knew,  or  had  any  means  of  knowing,  what  had  happened  to 
the  jack,  or  the  extent  of  the  injury,  within  five  days  after 
the  accident  occurred.  As  soon  as  he  ascertained  his  loss, 
he  promptly  gave  defendant  notice.  During  this  interval  the 
animal  in  question  was  in  charge  of  defendant's  employees, 
and  defendant  had  all  opportunity  of  knowing,  and  did  know, 
the  cause  of  the  injury  and  the  extent  of  its  liability  therefor. 
It  seems  to  us  that  any  delay  in  the  giving  of  the  notice  was 
caused  by  defendant  company  rather  than  through  the  fault 
of  the  plaintiff,  and  it  would  be  unreasonable  and  unjust  to 
require  that  plaintiff  should  have  given  such  notice  sooner 
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than  he  did.     Brown  v.   Railway   Co.,    18    Mo.   App.  568^^ 
Richardson  v.  Railway  Co.,  62  Mo.  App.  1. 

2.  Counsel  for  defendant  next  assigns  for  error  that  under- 
the  ninth  paragraph  of  the  contract  plaintiff  is  required  ta. 
bring  his  action  for  damages  within  60  days  after  the  injury, 
happened.     This  contention  is  in  direct  conflict 

,  .•  -.-.  Same — ^liixnita- 

With  section  2394,  Rev.  St.  1889,  which  is  as  tiona-vaudity ©r 

Btlpulatloii' — Oon- 

follows  :  *'A11  parts  of  any  contract  or  agree-  iSt'Su.''*"'^ °' 
ment  hereafter  made  or  entered  into  or  which 
either  directly  or  indirectly  limit  or  tend  to  limit  the  time  ia 
which  any  suit  or  action  may  be  instituted  shall  be  null  and 
void.*'  Counsel  maintains  this  section  to  be  unconstitutional^ 
but  we  find  no  merit  in  his  position.  The  legislature  has  the- 
authority  to  adopt  a  uniform  and  general  rule  fixing  the  time 
within  which  actions  of  the  same  class  may  be  brought,  and 
to  prohibit  contracts  abridging  that  right.  The  constitution  - 
ality  of  this  section  was  recently  before  this  court  in  the  case^ 
of  Karnes  t/.  Insurance  Co.,  144  Mo.  413,  46  S.  W.  166^ 
where  it  was  said  that:  "The  legislature,  to  prevent  the?^ 
unfair  and  unreasonable  operation  of  such  contracts,  estab- 
lished as  the  policy  of  this  state  a  uniform  rule  as  to  the? 
time  within  which  suits  of  the  same  class  may  be  brought,, 
and  declared  that  this  should  not  be  changed  by  agreement. 
This  amounted,  in  effect,  to  a  declaration  that  the  statute  of 
limitations  fixes  a  reasonable  time  for  such  purpose;  and 
hence  special  contracts  for  a  different  limitation  should  be 
prohibited.  We  think  it  is  within  the  power  of  the  legisla- 
ture to  adopt  this  rule,  and  that  it  is  our  duty  to  enforce  it^ 
Many  of  the  states  have  similar  statutes ;  and,  whenever  the 
question  has  been  before  the  courts,  the  right  to  pass  such 
laws  has  been  maintained,  and  stipulations  limiting  the  time 
to  sue,  in  violation  of  such  statutes,  declared  void."  The 
decision  in  the  Karnes  Case  effectually  disposed  of  the  cases, 
cited  in  defendant's  brief  on  this  point. 

3.  It  is  claimed  that,  under  the  eighth  paragraph  of  the 
contract,  no  larger  recovery  than  $100  can  be  had.     In  order 
13  (N  s)  A  K  R  Cas— 12 
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to  sustain  this  contention,  it  would  be  necessary  to  give  the 

word   **horse**  a  larger  meaning  than  its  com- 
D^Sitw??"*  ~  monly  accepted   interpretation  would  convey. 

This  clause  is  a  limitation  of  the  common -law 
liability   respecting  carriers,   and,    while   it  is    within   the 
province    of    the  carrier  to   contract    with    the    shipper    as 
to  the  amount  of  the  recovery  in  the  caSe  of  loss  or  damage, 
yet  in  construing  such  an  agreement  the  words  used  cannot 
be  given  a  broader  meaning  than  that  conveyed  by  commonly 
accepted  usage.     The  terms  of  every  written  instrument  are 
to  be  understood  in  their  plain,  ordinary,  and  popular  sense. 
iBish.  Cont.  §  404.     In  sections  410  and  411  of  the  same  work, 
l:his  author ^says  :  **Terms  in  a  contract  in  derogation  of  law 
— that  is,  establishing  for  the  particular  instance  a  rule  con- 
trary to  what  the  law  would  provide — are  like  provisions  in 
•  a  statute,  in  derogation  of  the  common  law,  construed  strictly. 
For  instance,  it  is  so  when  a  common  carrier  undertakes  to 
^imit  his  liability  by  a  special  agreement  with  the    party. 
Jle   can  claim  nothing  beyond  what   is  plainly  within  the 
^words."     Clearly,    in   popular   acceptation,    a  jack  is  not  a 
horse.     One  who  goes  to  a  liveryman  and  engages  a  horse  to 
ride  would  not  expect  to  have  a  jack  brought  out  for  his  use  ; 
nor  would  one  who  advertised  ^  sale  of  jacks  expect  that 
prospective  horse   buyers  would  attend.     The  contention  of 
counsel  for  defendant  that  the  word  **horse'*  is  to  be  taken 
in  a  generic  sense,  and  made  to  include  the  jack  shipped  over 
^defendant  company's  road,  is  untenable.     Horses  and  jacks 
sare  different  animals,  and  the  distinction  is  recognized  by 
^defendant  in   its  freight  classifications.     Horses  and  mules 
^were  taken  at  2,000  pounds  each,  while  stallions  and  jacks 
ivere  charged  for   as  weighing  from  3,000   to  4,000  pounds 
<:each.     The  fixing  of  arbitrary  weights  for  these  animals, and 
'the  very  fact  that  the  term  ** jack"  is  employed  instead   of 
'''horse"  in  naming  the  animal  shipped,  indicated  that  the 
parties  did  not  use  the  term  * 'horse"  in  a  general  sense  so  as 
^to  include  all  quadrupeds  of  a  similar  description.     Richard - 
:son  V.  Railway  Co.,  62  Mo.  App.  1.     Besides,  we  do  not  find 
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that  there  was  any  consideration  for  this  limited  valuation  of 
the  jack  in  question.  The  shipment  was  charged 
for  at  the  regular  and  usual  first-class  tariff  rates  USmt^^SS' 
used  by  defendant,  and  no  reduction  thereof  "  ®^  °'** 
was  made.  In  all  cases  where  such  limited  valuations  have 
been  held  to  be'binding,  such  valuations  have  been  fixed  in 
consideration  of  some  special  or  reduced  rate.  In  this  case 
there  was  no  such  special  or  reduced  rate.  This  rule  has 
been  repeatedly  announced  in  this  state.  McFadden  v.  Rail- 
way Co.,  92  Mo.  343,  4  S.  W.  689,  and  cases  cited;  Keller- 
man  V.  Railway  Co.,  136  Mo.  177,  34  S.  W.  41,  and  37  S.  W. 
328,    and   cases   cited. 

In  our  opinion,  the  circuit  court  properly  declared  the 
law,  and  no  error  was  committed  in  refusing  Ihe  instructions 
asked  by  defendant,  and  its  judgment  is  therefore   affirmed. 

Brace,  P.  J.,  and  Marshall  and  Valliant,  JJ., 
concur. 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 

V, 

N.  K.  Fairbanks  &  Co. 

{.Circuit  Court  of  Appeals,  Sixth  Circuit,  Noik  28,  i8g8,) 

Liability  of  Initial  Carrier— Presumptions.  —  Where  a  railroad 
•company  receives  goods  which  are  to  be  transported  beyond  its  own 
line,  the  presumption,  in  the  absence  of  evidence  to  the  cohtrary,  is 
that  it  is  only  bound  to  carry  them  safely  over  its  own  line  and  de- 
liver them  undamaged  to  the  next  connecting  carrier. 

Liability  of  Connecting  Carriers.* — An  initial  carrier  issuing  a 
through  bill  of  lading  for  goods  to  be  transported  beyond  its  own 
line  in  which  it  is  stipulated  that  the  liability  of  each  carrier,  as  to 
goods  destined  beyond  its  own  route,  shall  be  terminated  by  proper 

*See  notes  at  end  of  case. 
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delivery  of  them  to  the  next  succeeding-  carrier,  thereby  contracts 
for  itself  and  its  connecting-  lines  severally  and  not  jointly ;  al- 
thoug-h  the  initial  carrier  g-ives  a  through  rate  for  such  shipment ; 
and  a  connecting  carrier  in  whose  custody  such  goods  are  lost  or 
damaged  is  liable,  as  a  common  carrier,  to  the  owner. 

Foreign  Cars.— The  responsibility   of  the  carrier   is  the   same, 
whether  the  goods  be  carried  in  its  own  cars  or  those  of  another. 

Error  by  defendant  to   the   Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.     Affirmed, 

Harmon,    Colston ,    Goldsmith    &  Hoadly^  for  plaintiff  in 
error. 

Robert  Ramsey^  for  defendant  in  error. 

Before  Taft   and   Lurton,  Circuit  Judges,  and  Clark,. 
District  Judge. 

Lurton,  Circuit  Judge.  This  is  an  action  against  a  rail- 
way company  to  recover  the  value  of  a  shipment  of  cotton- 
seed oil  lost  while  in  course  of  transportation  over  the  rail- 
way of  the  plaintiff  in  error.  There  was  a  di  - 
rection  to  find  for  the  defendant  in  error.  It  is 
now  said  that  this  instruction  was  erroneous,  and  that  plain- 
tiff in  error  was  not  liable  as  an  insurer  against  all  accident 
and  loss  due  to  human  agency,  but  only  for  negligence,  and 
that  there  was  no  evidence  of  negligence.  It  may  be  conceded 
that,  if  the  plaintiff  in  error  is  not  liable  as  a  common  carrier^ 
but  only  for  negligence,  the   judgment  must  be  reversed. 

1.  It  is  said  that  these  goods  were  shipped  under  a 
through  bill  of  lading  issued  by  another  carrier,  by  which  it 
undertook  to  safely  deliver  the  goods  at  their  destination, and 
that  plaintiff  in  error  was  an  intermediate  carrier,  carrying 
the  goods  only  as  agent  for  the  initial  carrier,  and  having  no 
contractual  relations  with  the  owner,  and  liable  only,  if  at 
all,  for  a  loss  through  negligence.  This  contention  is  not 
sustained  by  the  facts.  This  oil  was  contained  in  four  cars, 
called  **tank  cars''  ;  cars  peculiarly  adapted  to  the  shipment 
of  oil  in  bulk.     It  was  received  at  Atlanta,  Ga.,  the  place  of 
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shipment,  by  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company,  consigned  to  Chicago,  111.  The  initial  carrier 
owned  and  operated  a  line  of  railroad,  extending  in  the  di- 
rection of  Chicago,  only  between  Atlanta  and  Chattanooga, 
Tenn.  At  the  latter  point  the  line  of  railway  operated  by 
plaintiff  in  error  began,  and  continued  the  route  in  the  direc- 
tion of  Chicago.  The  first  carrier  issued  a  through  bill  of 
lading  for  each  of  said  tank  cars.     Each   bill  was  entitled  : 


ic 
it 


Shippers  are  requested  to  read  this  contract. 
East  Tennessee,    Virginia   and   Georgia   Railway    Com 
pany  and  Connections. 

'^Through  Bill  of  Lading. 
'*The  right  to  compress  cotton  reserved  in  this  bill  of  lad 
ing.     This  receipt  to  be  presented  without  alteration  or  era 


sure.'* 


The  following  are  those  parts  of  the  printed  bill  which 
have  most  bearing  upon  its  construction  in  the  matter  now 
under  consideration : 

**Atlanta,  Ga.,  5\4,  1889. 

"Received  by  the  East  Tennessee,  Virginia  and  Georgia 
Railway  Company,  of  Southern  Cotton -Oil  Company,  under 
the  contract  hereinafter  contained,  the  property  mentioned 
below,  marked  and  numbered  as  per  margin,  in  apparent 
good   order  and  condition;  contents   and  value   unknown. 

"Consigned  to  N.  K.  Fairbanks  &  Co.,  at  Chicago,  111. 
To  be  transported   by   the   East   Tennessee,    Virginia   and 

Georgia  Railway  to ;  thence  by  connecting  rail  or  other 

carrier,  via ,  until  they  reach  the  station  or  wharf  near- 
est their  ultimate  destination.  If  their  ultimate  destination 
be  beyond  the  point  for  which  rates  are  named,  they  may, 
by  the  connecting  carrier  nearest  such  ultimate  destination, 
be  delivered  to  any  other  carrier,  to  be  transported  to  such 
ultimate  point;  and  the  carrier  so  selected  shall  be  regarded 
exclusively  as  the  agent  of  the  owner  or  consignee.  Each 
carrier  shall  be  bound  (subject  to  limitations  and  exceptions 
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contained  in  this  contract)  to  deliver  said  goods  in  the  same 
order  and  condition  as  that  in  which  it  received  them ;  and 
the  ultimate  carrier  to  deliver  them  at  its  station  or  wharf  to 
his  consignee  or  his  assigns,  if  called  for  by  him  or  them,  as 
in  this  contract  provided, — he  or  they  paying  freight  and 
charges  thereon,  and  average,  if  any.  It  is  mutually  agreed, 
in  consideration  of  the  rates  herein  guarantied,  that  the 
liability  of  each  carrier,  as  to  goods  destined  beyond  its  own 
route,  shall  be  terminated  by  the  proper  delivery  of  them  to 
the  next  succeeding  carrier.  *  *  *  The  several  carriers 
shall  have  a  lien  upon  the  goods  specified  in  this  bill  of 
lading  for  all  arrearages  of  freight  and  charges  due  by  the 
same  owners  or  consignees  on  other  goods.  In  case  of  loss, 
detriment,  or  damage  to  the  goods,  or  delay  in  the  transpor- 
tation thereof,  imposing  any  liability  hereunder,  the  carrier 
in  whose  actual  custody  they  were  at  the  time  of  such  loss, 
damage,  detriment  or  delay  shall  alone  be  responsible  there- 
for. The  receipt  of  any  carrier  for  the  goods  shall  h^  prima 
facie  evidence  of  the  condition  in  which  he  received  them,  in 
a  suit  against  any  other  carrier.  *  *  *  This  bill  of  lading 
is  signed  for  the  different  carriers  who  may  be  engaged  in 
the  transportation,  severally,  not  jointly;  and  each  of  them 
is  to  be  bound  by,  and  have  the  benefit  of,  all  the  provisions 
thereof,  as  if  signed  by  it,  the  shipper,  owner,  and  consignee. 
The  acceptance  of  this  bill  of  lading  is  an  agreement  on  the 
part  of  the  shipper,  owner,  and  consignee  of  the  goods,  to  be 
bound  by  all  of  its  stipulations,  exceptions,  and  conditions, 
as  fully  as  if  they  were  all  signed  by  such  shipper,  owner, 
and  consignee.  This  contract  is  executed  and  accomplished, 
and  the  liability  of  the  company  as  common  carrier  thereun- 
der terminates,  on  the  arrival  of  the  goods  or  property  at  the 
wharf,  station,  or  depot  to  which  this  bill  of  lading  contracts 
to  deliver  and  the  carrier  will  be  responsible  thereafter  only 
as  warehouseman.  This  bill  of  lading  shall  have  the  effect 
of  a  special  contract  not  liable  to  be  modified  by  a  receipt 
from  or  of  an  intermediate  carrier." 
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All  of  these  bills  are  signed  by  **M.  Taylor,  Agent,"  and 
conclude  with  a  blank  form,  filled  in  in  part,  as  follows : 


Cents  Per  One  Hundred  Pounds. 

In  witness  whereof 

If 

Class 

1 

If 
Class 

2 

If 

Class 
3 

If 
CUss 

4 

If 

Class 

5 

If 

Class 

6 

If 

Spec'I 

bills  of  lading,  all  ot 
this   tenor  and  date,, 
have  been  signed,  one 
1  whereof  being  accom- 
plished, the  others  to 

35 

stand  void. 

Rates  from  Atlanta, 
Ga.,  to  Chicago,  111. 

Names  by.... Agent. 

Weights,  rates,  and 
classification  subject 
to  correction. 

Subject  to  diflFer 
connecting  carriers 

Charcres  advam 

ences  in  classification  of 
t. 

ced  $ 

«7 

' 

Marks  and  Num. 

No.  Pk's 

Description  of  Articles. 

Weight. 

A.  C.  0.  Co.  7027. 

One  tank  C.  S.  Oil 

ViaE.  T.  V.  &G.,C.  N.  O. 
&  T.  P.,  C.  H.  &  D.,  L.  N. 
A.  &  C.  R.  R. 

34,350  lbs. 

M.  Taylor,  Agent. 

To  support  the  argument  that  these  contracts  should  be 
construed  as  engagements  by  the  initial  carrier  for  the  safe 
carriage  of  these  goods  to  their  ultimate  destination,  although 
beyond  the  end  of  its  own  line,  counsel  have 
cited  Railroad  Co.  v.  Hasselkus,  91  Ga.  382,  uidcmier-^^ 

■umptlons. 

17  S.  E.  838,  as  peculiarly  applicable;  being 
a  determination  of  a  question  much  the  same  by  the  supreme 
court  of  Georgia,  the  state  within  which  these  contracts  were 
made.  They  have  also  cited,  as  in  harmony  with  the  law  as 
declared  by  the  Georgia  court,  the  cases  of  Gordon  v.  Rail- 
way Co.,  34  U.  C.  Q.  B.  224;  Davis  z/.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  S.  W.  965;  Cutts  z;.  Bra i nerd,. 
■*2  Vt.  566;  and  Railway  Co.  v.  Merriman,  52  111.  123. 
^tost,  if  not  all,  of  these  cases  follow  the  rule  of  Muschamp  v^ 
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lR.ailway  Co.,  8  Mees.  &  W.  421,  that  the  mere  acceptance 
of  goods  implies  an  agreement  to  carry  them  to  their  final 
destination,  whether  beyond  the  line  of  the  carrier  or  not. 
That  rule  has  not  been  followed  by  the  majority  of  the  courts 
of  this  country,  and  was  expressly  repudiated  by  the  supreme 
court  of  the  United  States  in  Myrick  v.  Railroad  Co.,  107  U. 
S.  102,  106.  107,  1  Sup.  Ct.  425.  The  rule  applicable  was 
thus  stated  by  the  court : 

**A  railroad  company  is  a  carrier  of  goods  for  the  public, 
and  as  such  is  bound  to  carry  safely  whatever  goods  are 
intrusted  to  it  for  transportation,  within  the  course  of  its 
lousiness,  to  the  end  of  its  route,  and  there  deposit  them  in 
a  suitable  place  for  their  owners  or  consignees.  If  the  road 
of  the  company  connects  with  other  roads,  and  goods  are 
xeceived  for  transportation  beyond  the  termination  of  its  own 
line,  there  is  superadded  to  its  duty  as  a  common  carrier  that 
of  a  forwarder  by  the  connecting  line;  that  is,  to  deliver 
safely  the  goods  to  such  line, — the  next  carrier  on  the  route 
"beyond.  This  forwarding  duty  arises  from  the  obligation 
implied  in  taking  the  goods  for  the  point  beyond  its  own 
line.  The  common  law  imposes  no  greater  duty  than  this. 
If  more  is  expected  from  the  company  receiving  the  ship- 
ment, there  must  be  a  special  agreement  for  it.  This  is  the 
doctrine  of  this  court,  although  a  different  rule  of  liability 
is  adopted  in  England  and  in  some  of  the  states.  As  was 
«aid  in  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318- 
324 :  *It  is  unfortunate  for  the  interests  of  commerce  that 
there  is  any  diversity  of  opinion  on  such  a  subject,  especially 
in  this  country ;  but  the  rule  that  holds  the  carrier  only  liable 
to  the  extent  of  its  own  route,  and  for  the  safe  storage  and 
<lelivery  to  the  next  carrier,  is  in  itself  so  just  and  reasonable 
that  we  do  not  hesitate  to  give  it  our  sanction.'  This  doctrine 
"was  approved  in  the  subsequent  case  of  Railroad  Co.  v.  Pratt, 
.22  Wall.  123,  although  the  contract  there  was  to  carry 
through  the  whole  route.  Such  a  contract  may,  of  course, 
"be  made  with  any  one  of  different  connecting  lines.  There  is 
xio  objection  in  law  to  a  contract  of  the  kind,  with  its  attendant 
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liabilities.  See,  also,  Insurance  Co.  za.  Railroad  Co.,  104  U. 
S.  146.  The  general  doctrine,  then,  as  to  transportation  by 
connecting  lines,  approved  by  this  court  and  also  by  a  major- 
ity of  the  state  courts,  amounts  to  this :  That  each  road 
is  only  bound,  in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route  and  safely  to  deliver  to  the  next 
connecting  carrier,  but  that  any  one  of  the  companies  may 
agree  that  over  the  whole  route  its  liability  shall  extend.  In 
the  absence  of  a  special  agreement  to  that  effect,  such  liability 
will  not  attach,  and  the  agreement  will  not  be  inferred  from 
doubtful  expressions  or  loose  language,  but  only  from  clear 
and  satisfactory  evidence.*' 

Looking  to  all  parts  of  the  contracts  here  involved,  we  can 
reach  no  other  conclusion  than  that  the  initial  carrier  under- 
took for  itself  and  its  connecting  lines  in  the  route,  '^severally 
and  not  jointly,* '  that  each  would  carry  safely  to 
the  point  of  junction  with  the  next  succeeding  JjJStto?c52Se?IL 
carrier,  and  then  deliver  to  it,  and  that  each 
should  be  liable  exclusively  for  any  loss  while  in  its  custody. 
The  blanks  in  the  first  clause  of  the  contract  set  out  above, 
showing  the  point  to  which  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  undertook  to  carry,  and  the  con- 
necting carrier  to  whom  it  undertook  to  deliver,  were  possibly 
not  filled  in  for  want  of  space.  But  at  the  foot  of  the  contract, 
under  the  larger  space  for  ^'Description  of  Articles,"  the 
route  and  names  of  connecting  carriers  are  stated.  This,  in 
connection  with  the  clear  expression  of  an  intention  to  engage 
only  for  the  safe  carriage  over  its  own  line,  clears  up  any 
doubt  which  might  arise  from  the  giving  of  a  through  rate 
upon  goods  destined  to  a  point  beyond  its  own  line.  In  this 
day  of  advanced  methods  in  the  carriage  of  goods,  very  little 
significance  can  be  attached  to  the  mere  giving  of  a  through 
rate  for  a  shipment  necessarily  passing  over  the  line  of  more 
than  one  carrier.  The  presumption  is  rather  that  it  undertook 
to  contract  for  itself  and  the  connecting  carrier,  severally  and 
not  jointly.  This  purpose  is  very  clear  upon  the  bills  issued 
in  respect  to  this  shipment.     The  plaintiff   in  error  has  not 
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repudiated  the  contract  made  for  it  by  the  initial  carrier.  On 
the  contrary,  it  has  sought  to  avail  itself  of  a  modification  of 
its  common -law  liability  as  an  insurer  by  an  insistence  upon 
nonliability  for  **the  breaking  of  an  axle,"  as  an  **accident 
to  machinery,'*  within  the  meaning  of  the  provision  exempt- 
ing the  carrier  from  loss  due  to  the  **breakingof  machinery*' 
without  negligence.  This  defense  we  passed  upon  under  an. 
appeal  disposed  of  at  a  former  term  of  this  court.  Fairbanks 
V,  Railroad  Co.,  47  IJ.  S.  App.  744,  26  C.  C.  A.  402,  and  81 
Fed.  289.  Our  conclusion  upon  this  point  is  that  there  is 
privity  of  contract  between  plaintiff  in  error  and  the  owner 
of  the  goods  lost,  and  that  it  is  liable  as  a  common  carrier, 
unless  relieved  by  some  other  matter. 

2 .  It  is  next  urged  that  the  plaintiff  in  error  was  relieved 
from  the  rigid  rule  of  the  common  law  which  makes  it  an 
insurer  against  any  loss  not  due  to  an  act  of  God  or  the  public 
Foreiancars        cucmy,    by  rcasou  of  the  fact  that  this  loss  was 

due  to  a  defective  axle  in  one  of  the  tank  cars 
in  which  this  oil  was  being  carried,  and  that  that  car,  as  well 
as  the  others  in  which  this  oil  was  being  transported,  was 
''selected'*  by  the  shipper,  the  Southern  Cotton-Seed  Oil 
Company.  Precisely  what  is  implied  by  the  term  * 'selected'* 
is  not  clear.  Certain  it  is  that  there  is  no  evidence  that  these 
tank  cars  were  ever  inspected  or  approved  by  the  shipper. 
Nor  is  it  to  be  conceded  that  the  carrier  could  avoid  respon  - 
sibility  as  a  carrier  by  devolving  upon  the  shipper  the  duty 
of  inspecting  or  selecting  the  cars  in  which  his  goods  are  to 
be  shipped.  The  duty  of  the  carrier  is  to  furnish  fit  and  suita- 
ble cars  for  the  carriage  of  goods.  Railroad  Co.  z;.  Dies,  91 
Tenn.  177, 18  S.  W.  266  ;  Railroad  Co.  v.  Davis,  159  111.  53,  42 
N.  E.  382.  But  this  question  is  not  raised  by  the  evidence  in 
this  record.  These  tank  cars  did  not  belong  to  the  shipper. 
They  were  owned  by  a  company  called  the  * 'American  Cot- 
ton-Seed Oil  Company."  Neither  were  they  hired  by  the  ship- 
per, or  in  any  sense  furnished  by  it.  The  evidence  is  meager 
upon  this  question.  It  is  only  shown  that  these  and  other  like 
cars  were  owned  by  the  American  Cotton-Seed    Oil  Com- 
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pany,  and  that  that  company  furnished  them  to  railroad 
companies,  charging  the  usual  mileage  rate  allowed  for 
foreign  cars.  It  is  shown  that  these  cars  were  ** delivered 
to"  the  plaintiff  in  error,  at  Cincinnati,  April  15,  1889,  and 
that  that  company  * 'delivered*'  them  to  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  at  Chattanooga, 
April  21,  1889,  and  that  the  latter  company  * 'returned'*  the 
cars  to  the  plaintiff  in  error,  ''loaded,**  at  Chattanooga, 
May  5,  1889,  and  that  the  plaintiff  in  error  paid  the  owner 
of  the  cars  three -fourths  of  a  cent  per  mile  "for  the  use  of 
three  cars  running  over  its'  road,  transporting  this  oil.** 
This  is  all  the  proof  discoverable  which  bears  upon  this 
claim  that  the  shipper  "selected**  these  cars.  We  see  noth- 
ing in  the  facts  which  distinguish  this  case  from  the  ordinary 
use  by  one  company  of  the  cars  of  another.  The  responsi  - 
bility  of  the  carrier  is  the  same,  whether  the  goods  be  carried 
in  its  own  cars  or  those  of  another.     Judgment  aflBrmed. 


NOTES. 

Connecting  Carriers— Liability  of  Initial  Carrier  Limited  to  Own 
Line. — By  far  the  larger  class  of  authorities  support  the  view  set 
forth  in  the  leading  case,  and  hold  that  the  initial  carrier  is  liable 
only  for  losses  occurring  on  its  own  line  ;  that  its  undertaking,  even 
when  through  bills  of  lading  are  issued,  is  discharged  by  a  safe 
transportation  to  the  end  of  its  line  and  a  delivery  in  good  condition 
to  the  next  carrier ;  that  the  assumption  of  through  liability  will 
not  be  inferred  from  doubtful  or  equivocal  provisions  in  the  contract 
of  carriage,  but  only  from  clear  and  satisfactory  evidence. 

United  States, — The  United  States  Supreme  Court  and  the  federal 
circuit  courts,  with  isolated  exceptions  (see  Harp  v.  The  Grand 
Era,  1  Woods  (U.  S.)  186  ;  Richardson  z/.  The  Charles  P.  Choteau,  37 
Fed.  Rep.  532) ,  have  always  adhered  to  the  American  doctrine,  hold- 
that  a  carrier  accepting  goods  for  transportation  to  a  point  beyond 
its  line  becomes  liable  only  for  losses  occurring  on  its  own  line  and 
for  failure  to  deliver  in  good  order  to  the  next  carrier.  Ogdensburg, 
etc.,  R.  Co.  V.  Pratt,  22  Wall.  (U.  S.)  123 ;  St.  l/ouis  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  104  U.  S.  146,  3  Am.  &  Eng.  R.  Cas.  260 ;  Myrick 
z/.  Michigan  Cent.  R.   Co.,  107  U.  S.  102,   9  Am.   &  Kng.  R.  Cas.  25; 
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Michigan  Cent.  R.  Co.  v.  Mineral  Spring's  Mfg-.  Co.,  16  Wall.  (U.  S.) 
318 ;  Harding  v.  International  Nav.  Co.,  12  Fed.  Rep.  168. 

Each  carrier  on  a  through  bill  of  lading,  or  on  connecting  lines, 
is  liable  only  for  the  negligence  that  arises  on  its  own  line,  unless 
some  different  understanding  be  shown,  or  circumstances  from 
which  such  an  understanding  might  be  inferred.  Sumner  v»  Walker, 
30  Fed.  Rep.  261.  This,  although  the  initial  carrier  may  have  ac- 
cepted the  goods  with  full  knowledge  of  their  destination  being 
beyond  its  line,  and  may  have  collected  in  advance  the  freight 
charges  for  the  entire  distance.  Stewart  v,  Terre  Haute,  etc.,  R. 
Co.,  3  Fed.  Rep.  768,  1  McCrary  (U.  S.)  312. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397,  7  Am. 
St.  Rep.  104 ;  Packard  v,  Taylor,  35  Ark.  402,  37  Am.  Rep.  37. 

Connecticut. — Elmore  v.  Naugatuck  R.  Co.,  23  Conn.  457,  63  Am. 
Dec.  143 ;  ^augatuck  R.  Co.  v.  Waterbury  Button  Co.,  24  Conn.  468  ; 
Converse  v.  Norwich,  etc.,  Transp.  Co.,  33  Conn.  166.  See  also 
Hood  V.  New  York,  etc.,  R.  Co.,  22  Conn.  502. 

In  the  absence  of  any  express  contract,  the  law  implies,  from 
the  delivery  and  acceptance  of  goods  for  carriage,  a  contract  to 
-carry  according  to  the  course  and  usage  of  the  carrier's  business, 
and,  if  marked  for  a  point  beyond  his  terminus,  to  deliver  there  to 
the  next  carrier  on  the  route.  Converse  v.  Norwich,  etc.,  Transp. 
Co.,  33  Conn.  166. 

Delaware. — See  Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  233. 

Florida. — The  American  doctrine  is  strongly  upheld  in  Savannah, 
-etc.,  R.  Co.  V.  Harris,  26  Fla.  148,  23  Am.  St.  Rep.  551,  42  Am.  & 
Eng.  R.  Cas.  457. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v.  Morton,  61  Ind.  539,  28  Am. 
Rep.  682 ;  Cummins  v.  Dayton,  etc.,  R.  Co.  (Ind.  1882)  9  Am.  & 
Eng.  R.  Cas.  36.  See  also  Michigan,  etc.,  R.  Co.  v.  Caster,  13  Ind. 
164. 

Iowa. — See  Hewett  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  611,  18  Am.  & 
Eng.  R.  Cas.  568. 

Kentucky. — "The  general  rule  is  that  a  carrier  is  not  liable  beyond 
its  own  line  unless  by  contract  to  that  effect,  express  or  implied.*' 
Louisville,  etc.,  R.  Co.  v.  Tarter,  (Ky.  1897)  39  S.  W.  Rep.  698,  citing 
Bryan  v.  Memphis,  etc.,  R.  Co.,  11  Bush.  (Ky.)  597. 

Louisiana. — See  Vaughan  v.  Providence,  etc.,  R.  Co.,  13  R.  I.  578, 
•9  Am.  &  Eng.  R.  Cas.  41. 

Maine. — Perkins  v.  Portland,  etc.,  R.  Co.  47  Me.  573,  74  Am.  Dec. 
507;  Skinner  v.  Hall,  60  Me.  477  ;  Plantation  No.  4  v.  Hall,  61  Me.  517. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Schumacer,  29  Md.  176,  96 
Am.  Dec.  510. 
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Massachusetts. — Nutting-  v.  Connecticut  River  R.  Co.,  1  Gray 
(Mass.)  502 ;  Darling  v,  Boston,  etc.,  R.  Corp.,  11  Allen  (Mass.)  295; 
Lowell  Wire  Fence  Co.  v.  Sarg-ent,  8  Allen  (Mass.)  189  ;  Burroughs 
V.  Norwich,  etc.,  R.  Co.,  100  Mass.  26,  1  Am.  Rep.  78  ;  Pendergast  v. 
Adams  Express  Co.,  101  Mass.  120;  Pratt  v.  Ogdensburg,  etc.,  R. 
Co.,  102  Mass.  557  ;  Hill  Mfg.  Co.  v.  Boston,  etc.,  R.  Corp.,  104  Mass. 
122,  6  Am.  Rep.  202  ;  Washburn,  etc.,  Mfg.  Co.  v.  Providence,  etc., 
R.  Co.,  113  Mass.  490;  Aigen  v,  Boston,  etc.,  R.  Co.,  132  Mass.  423,  6 
Am.  &  Bug.  R.  Cas.  426. 

So  far  as  the  carrier  acts  as  the  forwarding  agent  of  the  consignor, 
undertaking  to  have  the  goods  forwarded  by  a  connecting  line,  it  is 
liable  only  as  bailee  and  for  the  want  of  ordinary  care.  Northern 
R.  Co.  V.  Fitchburg  R.  Co.,  6  Allen  (Mass.)  254. 

Michigan, — McMillan  v.  Michigan  Southern,  etc.,  R.  Co.,  16  Mich. 
79,  93  Am.  Dec.  208;  Hope  v.  Delaware,  etc.,  Canal  Co.,  (Mich.  1896) 
69  N.  W.  Rep.  487 ;  Marquette,  etc.,  R.  Co.  v,  Kirkwood.  45  Mich.  51, 
40  Am.  Rep.  453,  9  Am.  &  Eng.  R.  Cas.  85  (in  delivering  goods  to 
connecting  carrier  the  initial  carrier  acts  as  agent  of  the  owner). 

In  Detroit,  etc.,  R.  Co.  r.  McKenzie,  43  Mich.  609,  9  Am.  &  Eng. 
R.  Cas.  15,  it  was  held  that  a  railroad  company  receiving  and  re- 
ceipting goods  for  transportation  to  a  point  beyond  the  terminus  of 
its  road  is  not  to  be  understood  as  undertaking  to  carry  the  goods 
beyond  such  terminus  unless  there  is  an  express  promise  to  that  effect. 
But  if  the  company  receipts  the  goods  to  be  transported  to  a  point 
beyond  its  line  for  a  definite  sum  named,  and  the  consignor  is 
charged  a  larger  sum  therefor,  the  receipting  company  is  responsi- 
ble to  the  consignor  for  the  excess.  See  Rickerson  Roller  Mill  Co. 
V.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich.  110,  32  Am.  &  Eng.  R.  Cas. 
487. 

Minnesota. — Irish  v.  Milwaukee,  etc.,  R.  Co.,  19  Minn.  376,  18  Am. 
Rep.  340 ;  Lawrence  v.  Winona,  etc.,  R.  Co.,  15  Minn.  390,  2  Am. 
Rep.  130;  Ortt  v.  Minneapolis,  etc.,  R.  Co.,  36  Minn.  396. 

Mississippi, — Crawford  v.  Southern  R.  Assoc,  51  Miss.  222,  24 
Am.  Rep.  626;  Mobile,  etc.,  R.  Co.  v,  Tupelo  Furniture  Mfg.  Co.,  67 
Miss.  35,19  Am.  St.  Rep.  262  ;  Illinois  Cent.  R.  Co.  v,  Kerr,  68  Miss.  14. 

Although  in  such  case  the  exaction  by  the  receiving  carrier  of  a 
guaranty  by  the  shipper  of  the  payment  of  through  freight  is  an 
important  circumstance  to  show  a  contract  to  convey  to  the  point  of 
destination,  it  is  not  conclusive  evidence  thereof.  Illinois  Cent.  R. 
Co.  V,  Kerr,  68  Miss.  14. 

An  initial  line  is  not  liable  for  a  delay  occurring  through  the  neg- 
ligence of  a  connecting  line,  where  the  bill  of  lading  stipulates 
against  liability  for  the  negligence  of  connecting  lines.  Mobile, 
etc.,  R.  Co.  V.  Francis,  (Miss.  1891)  9  So.  Rep.  508. 
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Missouri, — The  doctrine  in  Missouri,  was  formerly  the  American 
doctrine.     Crouch  v.  Louisville,  etc.,  R.  Co.,  42  Mo.  App.  248.     But 
this  has  been  changed  by  statute.     See  Grover,  etc.,  Sewing"  Mach 
Co.  V.  Missouri  Pac.  R.  Co.,  70  Mo.  672,  35  Am.  Rep.  444;   Free 
burg  Coal  Co.  v.  Union  R.,  etc.,  Co.,  10  Mo.  App.  596. 

In  the  absence  of  any  special  'Contract  a  carrier  receiving  goods 
marked  to  a  distant  point  is  not  liable  for  any  injury  occurring  be- 
yond its  own  line.  The  mere  giving  of  a  through  rate  to  the  ship- 
per does  not  constitute  an  assumption  on  its  part  of  such 
responsibility.  But  the  giving  of  such  a  rate  together  with  the  con- 
tract between  the  initial  and  the  connecting  lines  are  circumstances 
from  which  an  undertaking  throughout  the  journey  may  be  found 
by  the  jury.   McCarthy  v,  Terre  Haute,  etc.,  R.  Co.,  9  Mo.  App.  159. 

Nebraska. — See  Missouri  Pac.  R.  Co.  v,  Twiss,  35  Neb.  267,  37 
Am.  St.  Rep.  437,  55  Am.  &  Eng.  R.  Cas.  434.  See  also  Chicago, 
etc.,  R.  Co.  V,  Gustin,  35  Neb.  86;  Fremont,  etc.,  R.  Co.  v.  Waters, 
(Neb.. 1897)  70  N.  W.  Rep.  225. 

New  y^ork,— In  Babcock  v.  Lake  Shore,  etc.,  R.  Co.,  49  N.  Y.  491, 
reversing  ^2t  How.  Pr.  (N.  Y.)  317,  it  was  distinctly  held  that  where 
a  carrier  undertakes,  for  a  specific  commission,  to  transport  over 
his  own  route  and  to  deliver  at  the  terminus  thereof  goods  marked 
to  a  consignee  beyond  such  terminus,  a  through  contract  will  not 
be  implied  from  the  fact  that,  in  the  description  of  the  goods  in  the 
contract,  the  marks  showing  the  ultimate  destination  are  given. 
Nor  is  such  a  contract  extended  or  affected  by  the  fact  that,  in  mak- 
ing it,  a  printed  blank  is  used  adapted  to  a  through  contract  extend- 
ing over  other  and  connecting  lines,  and  making  the  contract  to 
read  ostensibly  for  and  on  behalf  of  all  the  carriers  over  whose  lines 
the  goods  may  pass.  The  written  portions  of  the  contract  will  con- 
trol, and  only  so  much  of  the  printed  matter  in  the  blank  form  used 
as  is  consistent  therewith  is  of  any  effect ;  all  that  is  incompatible 
with  or  inappropriate  to  the  intent  of  the  parties,  as  indicated  by 
the  written  portions,  is  to  be  rejected.  **Its  [the  initial  carrier's] 
whole  duty  would  have  been  performed  by  transporting  them  to  the 
extent  of  its  own  route  and  delivering  them  to  the  next  connecting 
carrier ;  that  is,  the  railway  company  would  have  been  liable  as  a 
carrier  over  its  own  road  and  as  a  forwarder  from  the  terminus 
of  its  line.  This  is  the  recognized  rule  in  this  and  other  states, 
although  it  is  otherwise  in  England.**  This  is  the  rule  in  New  York, 
sustained  by  a  long  line  of  cases.  Van  Santvoord  v.  St.  John,  6 
Hill  (N.  Y.)  158 ;  Root  v.  Great  Western  R.  Co.,  45  N.  Y.  524  ;  Mag- 
hee  V,  Camden,  etc.,  R.  Co.,  45  N.  Y.  514,  6  Am.  Rep.  124 ;  Lamb  v. 
Camden,  etc.,  R.  Co.,  46  N.  Y.  271,  7  Am.  Rep.  327 ;  Reed  v,  U.  S. 
Express  Co.,   48  N.  Y.  462,  8  Am.  Rep.  561 ;  Marshall  v.  New  York 


Am&Eng  CARRIERS  OF  FREIGHT  191 

RCas 

Notes 

Cent.  R.  Co.,  45  Barb.  (N.  Y.)  502,  48  N.  Y.  660;  Rawson  v.  Holland, 
o9  N.  Y.  611,  17  Am.  Rep.  394,  affitmingS  Daly  (N.  Y.)  155 ;  Sherman 
V.  Hudson  River  R.  Co.,  64  N.  Y.  254,  affirming  5  Dalj  (N.  Y.)  521; 
Irwin  V.  New  York  Cent.  R.  Co.,  Thomp.  &  C.  (N.  Y.)  473,  affirmed 
in  59  N.  Y.  653  ;  Jenning^s  z/.  Grand  Trunk  R.  Co.,  127  N.  Y.  438,  49 
Am.  &  Engf.  R.  Cas.  98,  affirming  S2  Hun  (N.  Y.)  227  (except  where 
there  is  a  special  contract  to  carry  the  entire  distance);  Klein  z/. 
Dnnlap,  16  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  34  ;  Dillon  v.  New  York, 
etc.,  R.  Co.  1  Hilt.  (N.  Y.)  231;  Hunt  v.  New  York,  etc.,  R.  Co.,  1 
Hilt.  (N.  Y.)  228.  See  also  Le  Sage  v.  Great  Western  R.  Co.,  1  Daly 
(N.  Y.)  306  (where  carrier  expressly  assumed  through  liability). 
Compare  Wilcox  v,  Parmelee,  3  Sandf.  (N.  Y.)  610;  King  v,  Macon, 
-etc.,  R.  Co.,  62  Barb.  (N.  Y.)  161 :  Foy  v.  Troy,  etc.,  R.  Co.,  24  Barb. 
(N.  Y.)  382,  holding  that  where  a  carrier  receives  goods  marked  to  a 
point  beyond  its  line,  in  the  absence  of  proof  to  the  contrary  it  will 
be  deemed  as  having  agreed  to  deliver  at  the  place  of  destination. 
If,  in  such  case,  it  desires  to  limit  its  liability  to  injuries  occurring 
upon  its  own  road,  it  must  provide  for  such  limitation  by  contract. 

In  Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y.  500,  6  Am.  Ry.  Rep. 
410,  affirming  A  Lans.  (N.  Y.)  106,  where  a  rule  apparently  opposed 
to  that  stated  above  was  upheld  there  was  a  special  contract  on  the 
part  of  the  initial  carrier  to  carry  over  the  whole  distance. 

Other  cases  apparently  opposing  the  doctrine  announced  as  the 
prevailing  one  were  decided  under  the  Act  of  1847,  c.  270,  §  9.  See 
Burtis  V.  Buffalo,  etc.,  R.  Co.,  24  N.  Y.  269.  But  the  statute  has  no 
application  where  the  connecting  line  is  a  steamship  line.  Green  v. 
New  York  Cent.  R.  Co.,  12  App.  Pr.  N.  S.  (N.  Y.  C.  PI.)  473,  4  Daly 
(N.  Y.)  553. 

In  King  v,  Macon,  etc.,  R.  Co.,  62  Barb.  (N.  Y.)  161,  a  railroad 
company  in  Georgia  whose  road  terminated  at  Atlanta,  where  it 
connected  with  the  W.  &  A.  road,  received  fifty-eight  bales  of  cotton 
consigned  to  parties  in  New  York,  for  which  it  gave  the  consignors 
a  receipt  specifying  that  the  cotton  was  ''to  be  transported  in  turn 
to  K.  &  Co.,  New  York."  It  was  held  that  this  was  a  special  con- 
tract on  the  part  of  the  company  to  carry  the  cotton  to  New  York, 
and  made  it  liable,  not  only  for  its  own  default,  but  for  that  of  the 
other  carriers  on  the  line  ;  it  was  liable  therefore  for  the  loss  of  a  por- 
tion of  the  cotton  by  fire  while  in  the  possession  of  the  W.  &  A.  com- 
pany to  which  it  had  been  delivered  for  transportation  beyond  Atlanta. 
It  was  further  held  that  the  Georgia  statute,  ^  2084  of  the  code,  did 
not  affect  the  liability  of  companies  beyond  the  state  nor  prevent  a 
company  from  expressly  assuming  such  liability. 

North  Carolina, — Where  no  association  of  partners  exists,  and  no 
special  contract  is   made,   and  goods  are  delivered  to  a  road  for 
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transportation  over  it,  thoug^h  marked  to  a  place  beyond  its  tef- 
minus,  the  carrier  discharg-es  its  duty  by  safely  conveying-  over  its 
own  road  and  then  delivering-  to  the  next  connecting  road  in  the 
direct  and  usual  line  of  common  carriers  towards  the  point  of  ulti- 
mate destination.  Phillips  v.  North  Carolina  R.  Co.,  78  N.  Car.  294, 
16  Am.  Ry.  Rep.  206.  See  also  Weinberg-  v,  Albemarle,  etc.,  R.  Co. 
91  N.  Car.  31,  18  Am.  A  Eng.  R.  Cas.  597  ;  Knott  z/.  Raleig^h,  etc.,  R. 
Co.,  98  N.  Car.  73,  2  Am.  St.  Rep.  321,  32  Am.  &  Eng.  R.  Cas.  481. 

In  the  absence  of  an  explanation  as  to  how  or  where  the  loss  or 
damage  occurred,  or  which  of  the  roads  on  the  route  is  culpable,  the 
receiving  carrier  must  be  held  responsible  for  the  injury  ;  and  non- 
delivery, or  delivery  in  bad  condition,  by  the  last  of  the  connecting 
lines,  is  pritna  facie  evidence  of  default  in  the  receiving  carrier. 
Lrindley  v,  Richmond,  etc.,  R.  Co.,  88  N.  Car.  547,  9  Am.  &  Eng.  R. 
Cas.  31^  See  also  Phifer  v,  Carolina  Cent.  R.  Co.,  89  N.  Car.  311,  45 
Am.  Rep.  687. 

Oklahoma, — Church  v,  Atchison,  etc:,  R.  Co.,  1  Okla.  44. 

/V«»5y/z^fl««a.— Camden,  etc.,  R.  Co.  v»  Forsyth,  61  Pa.  St.  81;  Amer- 
ican Express  Co.  v,  Titusville  Second  Nat.  Bank,  69  Pa.  St.  394,  8 
Am.  Rep.  268 ;  Pennsylvania  Cent.  R.  Co.  v.  Schwa rzenberg-er,  45 
Pa.  St.  208,  84  Am.  Dec.  490;  MuUarkey  v,  Philadelphia  R.  Co.,  9 
Phila.  (Pa.)  114;  Hostetter  t/.  Baltimore,  etc.,  R.  Co.,  (Pa.  1887)  32 
Am.  &  Eng.  R.  Cas.  549  ;  New  York  Cent.,  etc.,  R.  Co.  v,  Eby,  (Pa. 
1888)  12  Atl.  Rep.  482,  32  Am.  &  Eng.  R.  Cas.  486. 

In  the  absence  of  stipulation  by  a  carrier  to  transport  freig-ht 
beyond  its  own  line,  it  is  not  responsible  for  tlie  default  of  those 
whom  it  employs  to  convey  it  the  remainder  of  the  distance.  But 
if  it  makes  itself  responsible  by  contract,  or  if  an  agreement  to  be 
so  can  be  fairly  inferred  from  the  bill  of  lading,  it  will  be  liable  for 
a  loss  or  misdelivery  beyond  its  own  line.  Where  a  company  holds 
itself  out  as  a  **through  freight  line,'*  and  contracts  to  carry  as  such» 
it  will  be  held  liable  for  all  losses  occurring  up  to  the  point  of  desti- 
nation. Clyde  V,  Hubbard,  88  Pa.  St.  358.  See  also  Baltimore,  etc., 
Steamboat  Co.  v.  Brown,  54  Pa.  St.  77.  And  see  Chouteaux  v.  Leech* 
18  Pa.  St.  224,  57  Am.  Dec.  602,  holding  that  where  goods  are  received 
by  a  carrier  and  a  receipt  and  bill  of  lading  are  given,  it  is  not  error 
to  refuse  to  admit  parol  evidence  that  the  defendants  were  not 
common  carriers  for  the  whole  distance  stated  in  the  bill  of  lading. 
The  question  of 'the  defendant's  liability  must  depend  on  the  writ, 
ten  contract. 

Rhode  Island. — Knight  v.  Providence,  etc.,  R.  Co.,  13  R.  I.  572,  43 
Am.  Rep.  46,  9  Am.  &  Eng.  R.  Cas.  90;  Harris  z/.  Grand  Trunk  R. 
Co.,  15  R.  I.  371,  26  Am.  &  Eng.  R.  Cas.  323.  See  also  Vaughan  r. 
Providence,  etc.,  R.  Co.,  12  R.  I.  578,  9  Am.  &  Eng  R.  Cas.  41. 


-^"^^^Eng  CARRIERS  OF  FREIGHT  195- 

R  Cas 

Notes 

South  Carolina. — In  the  earlier  cases  it  appears  that  the  Englislx 
doctrine  was  regarded  as  the  law  in  the  state.  See  Bradford  z/. 
South  Carolina  R.  Co.,  7  Rich.  Iv.  (S.  Car.)  201,  62  Am.  Dec.  411  j 
Kyle  V.  Laurens  R.  Co.,  10  Rich.  Iv.  (S.  Car.)  382,  70  Am.  Dec.  231^ 
But  in  a  later  case,  while  these  cases  are  not  overruled,  it  is  dis- 
tinctly held  that  while  the  initial  carrier  may  assume  responsibility 
for  the  entire  route,  it  is  liable  only  for  losses  in  its  own  line  unless 
there  is  some  usage  of  business  or  an  express  contract  to  the  con- 
trary. Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R.  Co.,  19  S.  Car.  353^. 
16  Am.  &  £ng.  R.  Cas.  194.  See  also  Wallingford  v,  Columbia,  etc.^. 
R.  Co.,  26  S.  Car.  258,  30  Am.  &  Eng.  R.  Cas.  40. 

Under  a  contract  "to  foward*'  goods  to  a  point  beyond  the  line  of 
the  receiving  carrier,  such  carrier  cannot  be  held  responsible  for- 
damages  occasioned  by  neglect  of  duty  by  the  connecting  carrier- 
where  it  expressly  ^'assumes  no  liability  beyond  its  own  rails,' *" 
although  the  contract  provides  for  the  payment  of  the  entire  freight 
charges  between  the  point  of  shipment  and  the  destination  of  the 
goods.  Dunbar  v.  Port  Royal,  etc.,  R.  Co.  36  S.  Car.  110,  31  St.. 
Rep.  860,  55  Am.  &  Eng.  R.  Cas.  466. 

The  statute  (Gen.  Stat.  S,  Car.,  §  1513)  provides  that  in  the  cas& 
of  property  shipped  for  transportation  over  several  lines  the  initial 
line  shall  be  liable  for  a  loss  wherever  occurring,  but  that  such  line 
may  discharge  itself  of  all  liability  by  the  production  of  a  written 
receipt  for  the  property  from  the  line  to  which  it  was  its  duty  to* 
deliver;  it  also  provides  a  penalty  against  any  company  refusing  to 
g^ve  a  receipt.  The  statute  includes  a  steamship  company  which  is. 
one  of  the  connecting  lines  in  the  route  selected  by  the  parties. 
Miller  v.  South  Carolina  R.  Co.,  33  S.  Car.  359.  See  this  case  also- 
as  to  sufficiency  of  receipts  produced. 

Rev.  Stat,  of  South  Carolina,  ^  1720,  contains  the  same  provisions, 
as  the  statute  just  referred  to.  It  is  held  that  the  statute  applies  to  an 
action  against  the  initial  company  for  an  injury  to  the  property 
shipped  over  its  line  which  occurred  on  a  connecting  line,  although, 
the  contract  may  have  been  absolute  and  unconditional.  Hill  v^ 
Georgia,  etc.,  R.  Co.,  43  S.  Car.  461. 

r>mfo»/.— Brintnall  Z'.   Saratoga,   etc.,   R.  Co.,  32  Vt.  665 ;  Farm- 
ers,' etc.,  Bank  r.   Champlain  Transp.   Co.,  23  Vt.  186,  56  Am.  Dec. 
68;  Noyes  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  110  ;  Sprague  v.  Smith,  29^ 
Vt.  426,  70  Am.  Dec,  424  ;   Cutts   v.  Brainerd,  42  Vt.  566,  1  Am.  Rep. 
^53.    See  also  Newell  v.  Smith,  49  Vt.  255,   17  Am.  Ry.  Rep.  100. 

In  the  absence  of  a  special  contract   a  carrier  receiving  goods* 
marked  beyond  his  own   line,  and  who  has  no  special  business  con- 
nection with  the  next  succeeding  carrier,  is  not  responsible  for  the 
safety  of  the  goods  after   they   leave  his  hands.     It  is  no  fraud  to 
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suppress  a  clause  ia  the  bill  of  lading  limiting  his  liability  to  his 
x>wn  line  from  an  ignorant  and  unlettered  consignor,  for  such  clause 
is  only  expressive  of  the  common  law.  Hadd  v,  U.  S.,  etc..  Express 
<:o.,  52  Vt.  335,  36  Am.  Rep.  757,  6  Am.  &  Eng.  R.  Cas.  443. 

Virginia, — A  special  contract  by  the  initial  carrier  for  responsi- 
bility over  the  entire  route  is  not  shown  by  the  proof  that  the  car- 
Jrier  received  the  goods  with  knowledge  of  their  destination  and 
named  the  through  rate  therefor.  In  the  absence  of  special  contract 
to  deliver  the  goods  at  a  point  beyond  its  line,  the  receiving  carrier 
is  not  liable  for  loss  or  damage  occurring  to  them  after  delivery  to 
connecting  carriers.  McConnell  v,  Norfolk,  etc.,  R.  Co.,  86  Va.  248, 
40  Am.  &  Eng.  R.  Cas.  155. 

Statement  of  Rule. — In  Michigan  Central  R.  Co.  z/.  Mineral 
springs  Mfg.  Co.,  16  Wall.  (U.  S.)  324,  the  court,  by  Mr  Justice 
^AVis,  referring  to  the  conflict  of  opinion  on  this  subject,  said  :  '*It 
Is  unfortunate  for  the  interests  of  commerce  that  there  is  any  diver- 
"sity  of  opinion  on  such  a  subject,  especially  in  this  country,  but  the 
TTule  that  holds  the  carrier  only  liable  to  the  extent  of  his  own  route, 
and  for  the  safe  storage  and  delivery  to  the  next  carrier,  is,  in  itself, 
^so  •  just  and  reasonable  that  we  do  not  hesitate  to  give  it  our  sanc- 
tion." 

In  a  later  case,   the  court,   by  Mr.  Justice  Field,  said  :     **The 
general  doctrine,  then,  as  to  transportation  by  connecting  lines,  ap- 
proved  by   this   court   and  also  by  a   majority  of  the  state  courts, 
simounts  to  this  :  that  each  road,  confining  itself  to  its  common-law 
liability,   is  only   bound,   in   the   absence   of  a  special  contract,  to 
safely  carry  over  its  own  route  and  safely  to  deliver  to  the  next  con- 
Tiecting  carrier,  but  that  any  ont  of  the  companies  may  agree  that 
"Over  the  whole  route  its  liability  shall  extend.     In  the  absence  of  a 
^special   agreement   to  that  effect,  such  liability  will  not  attach  and 
"the  agreement  will   not   be   inferred   from  doubtful  expressions  or 
loose  language,   but  only  from  clear  and  satisfactory  evidence." 
Myrick   r.    Michigan  Cent.    R.   Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R. 
'Cas.  25. 

Liability  under  Statutory  Pto^\z\ox\z,— Missouri , — See  Rev.  St.  Mo. 
(1879)  c.  14,  §  598.     Compare   Smith   r.  Missouri,   etc.,   R.    Co.,   58 
rWo.  App,  80. 

That  this  provision  is  constitutional,  see  Nines  z'.  St.  Louis,  etc., 
rR.  Co.  107  Mo.  475  ;  Dimmitt  v,  Kansas  City,  etc.,  R.  Co,  103  Mo.  433, 
-46  Am.  &  Eng.  R.  Cas.  699.  See  also  Rice  z'.  Indianapolis,  etc.,  R. 
fCo.,  3  Mo.  App.  27. 

Georgia, — Code  of  Georgia,  j^  2293,  provides  that  '^when  there  are 
^several  connecting  railroads  under  different  companies,  and  the 
i^oods  are  intended  to  be  transported  over  more  than  one  railroad. 
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each  company  shall  be  responsible  only  to  its  own  terminus  and 
antil  delivery  to  the  connecting  road  ;  the  last  company  which  has 
received  the  g'oods  as  *in  g-ood  order'  shall  be  responsible  to  the  con- 
signee for  any  damage,  open  or  concealed,  done  to  the  goods,  and 
such  companies  shall  settle  among  themselves  the  question  of  ulti- 
mate liability." 
California,— ^ee  Civ.  Code  Cal„  §  2201. 


Cave 
Carolina  Midland  Ry.  Co. 

{Suprefne  Court  of  South  Carolina,  Nov,  ^,  i8g8,) 

Statutory  Action  against  Terminal  Carrier — Sufficiency  of  Com- 
plaint.— In  an  action  against  the  terminal  carrier  under  the  statute 
giving  a  shipper  or  his  consignee  a  Fight  of  action  for  the  loss,dam- 
age,  or  destruction  of  goods  shipped  under  a  contract  for  the  ship- 
ment of  freight  over  two  or  more  connecting  lines,  where,  under  the 
terms  of  the  contract,  the  responsibility  of  each  carrier  ceases  upon 
delivery  of  the  freight  to  the  connecting  carrier  '^n  good  order,'* 
the  complaint  is  demurrable  if  it  fails  to  allege  that  the  goods  were 
shipped  under  such  a  contract. 

Appeal  by  plaintiff  from  Barnwell  county  circuit  court  of 
common  pleas.     Affirmed  by  divided  court, 

Bellinger,  Townsend  &  O'Bannotiy  for  appellant. 
Robi.  Aldrich,  for  respondent. 

McIVER,  C.  J.  This  is  an  action  to  recover  damages  for 
the  loss  of  one  horse,  and  for  injuries  to  several  other  a ni - 
mals,  occasioned  by  the  alleged  negligence  of  a  common 
carrier  in  the  transportation  of  said  animals  from  Atlanta, 
in  the  state  of  Georgia ,  to  Barnwell,  in  the  state  of  South 
Carolina.  The  plaintiff  bases  his  right  to  recover  exclusively 
upon  the  terms  of  an  act  passed  by  the  general  assembly  of 
this  state,  and  approved  5th  of  January, 1895  (21  St.  at  Large, 
p.  822).  Upon  reading  the  complaint,  the  defendant  inter- 
posed  an   oral  demurrer  to   the  complaint,  upon  the  ground 
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that  the  facts  stated  therein  were  not  sufficient  to  constitute 
a  cause  of  action,  in  that  there  was  no  allegation  in  the 
complaint  **that  the  contract  under  which  the  freight  was 
shipped  provided  that  the  responsibility  of  each  of  the 
carriers  shall  cease  upon  the  delivery  to  the  connect- 
ing line  in  good  order."  After  hearing  argument,  his 
honor,  Judge  Watts,  rendered  judgment  sustaining  the 
demurrer,  and  dismissing  the  complaint.  From  this  judg- 
ment plaintiff  appeals  upon  a  single  exception  imputing 
error  to  the  circuit  judge  in  sustaining  the  demurrer, 
upon  the  ground  that  the  facts  stated  in  the  complaint 
were  insufficient  to  give  the  plaintiff  a  cause  of  action  under 
the  statute  above  referred  to. 

it  becomes  necessary,  therefore,  first  to  ascertain  what  are 
the  facts  stated  in  the  complaint;  and,  second,  whether  the 
facts  alleged  are  sufficient  to  constitute  a  cause  of  action 
under  the  statute. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  that 
the  defendant  is  a  railroad  corporation,  and  is  engaged  in 
the  transportation  of  freight,  as  a  common  carrier,  in  con- 
nection with  the  Georgia  Railroad  Company  and  the  South 
Carolina  &  Georgia  Railroad  Company,  between  city  of 
Atlanta,  in  the  state  of  Georgia,  and  the  town  of  BarnwelU 
in  the  state  of  South  Carolina.  The  second  paragraph  of 
the  complaint  reads  as  follows  :  **That  on  the  17  th  day  of 
December,  A.  D.  1896,  at  Atlanta,  in  the  state  of  Georgia, 
one  J.  B.  Thompson,  as  agent  of  the  plaintiff,  delivered,  on 
behalf  of  plaintiff,  one  car  load  of  live  stock,  containing 
eighteen  horses  and  ten  mules,  the  property  of  the  plaintiff, 
of  the  value  of  thirteen  hundred  and  fifty  dollars,  to  the 
Georgia  Railroad  Company,  a  connecting  carrier  with  the 
South  Carolina  &  Georgia  Railroad  Company  and  the  de- 
fendant, between  Atlanta,  Ga.,  and  Barnwell,  S.  C,  con- 
signed to  the  plaintiff,  as  consignee,  at  Barnwell,  S.  C,  and 
in  consideration  of  a  reasonable  compensation  as  freight 
money  to  be  paid  by  the  plaintiff  to  the  defendant  upon  the 
arrival  of  said  stock  at  their  destination   and  delivery  to  the 
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plaintiff  as  consignee ;  and  the  said  Georgia  Railroad  Com  - 
pany  thereupon  received  said  stock,  and  undertook  and 
agreed  to  transport  the  same  by  the  Georgia  Railroad  Com- 
pany to  its  freight  station  at  Augusta,  ready  to  be  delivered 
to  such  company  or  carrier  whose  line  might  be  considered  a 
part  of  the  route  to  the  destination  of  said  stock,  it  being 
distinctly  understood  and  ag^reed  that  the  responsibility  of 
the  Georgia  Railroad  Company  should  cease  at  the  station 
where  delivered  to  such  carrier,  the  said  condition  to  apply 
to  and  govern  the  transportation  of  this  stock  over  any  and 
all  roads  which  should  form  a  part  of  the  route  to  the  desti- 
nation named."  In  the  third  paragraph  it  is  alleged  **that 
said  car  load  of  stock  was  thereupon  carried  by  said  Georgia 
Railroad  Company  to  Augusta,  Ga.,  and  there  delivered  to 
the  South  Carolina  &  Georgia  Railroad  Company,  whose 
line  was  considered  a  part  of  the  route  to  their  destination 
at  Barnwell,  S.  C,  and  were  carried  by  said  South  Carolina 
&  Georgia  Railroad  Company  to  Blackville,  S.  C,  where  it 
was  delivered  to  the  defendant,  whose  line  was  a  part  of  the 
route  to  Barnwell,  S.  C,  a  station  on  said  line,  and  was  car- 
ried and  delivered  by  defendant  to  the  plaintiff,  who  paid 
defendant  fifty -one  dollars  and  fifty  cents,  the  reasonable 
charges  for  freight  at  Barnwell,  S.  C/*  In  the  fourth  para- 
graph it  is  alleged /'that,  while  said  car  load  of  stock 
was  being  carried  under  said  contract  mentioned  in  the  sec- 
ond paragraph  of  the  complaint,*'  one  of  the  horses  was 
negligently  lost  or  destroyed,  and  nine  other  animals  were 
injured  and  damaged,  * 'through  the  negligence  and  care- 
lessness of  the  carrier*' ;  but  it  is  not  alleged,  either  in  this 
or  any  other  paragraph  of  the  complaint,  which  one  of  the 
three  carriers  was  responsible  for  such  negligence.  In  the 
fifth  and  last  paragraph  of  the  complaint  it  is  alleged  that 
on  the  2d  of  January,  1897,  the  plaintiff  gave  notice  to  the 
defendant  of  the  said  loss,  damage,  and  destruction,  and 
that,  although  more  than  40  days  has  elapsed  since  such 
notice  was  given,  the  same  has  never  been  adjusted,  nor  did 
the  defendant  trace  such  freight,  and  inform  plaintiff  when, 
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where,  and  by  which  carrier  the  said  freight  was  lost,  dam- 
aged, or  destroyed. 

The  statute  upon  which  this  action  is  based  reads  as  fol- 
lows :  *'That  when  under  contract  for  shipment  of  freight  or 
express  over  two  or  more  common  carriers,  the  responsibility 
of  each  or  any  of  them  shall  cease  upon  delivery  to  the  con- 
necting line  *in  good  order,*  and  if  such  freight  or  express 
has  been  lost,  damaged  or  destroyed,  it  shall  be  the  duty  of 
the  initial,  delivering  or  terminal  road,  upon  notice  of  such 
loss,  damage  or  destruction  being  given  to  it  by  the  shippers, 
consignee  or  their  assigns,  to  adjust  such  loss  or  damage 
with  the  owners  of  said  goods  within  forty  days,  and  upon 
failure  to  discharge  such  duty  within  forty  days  after  such 
notice,  or  to  trace  such  freight  or  express,  and  inform  the 
said  party  so  notifying  when,  where  and  by  which  carrier  the 
said  freight  or  express  was  lost, damaged  or  destroyed,  within 
said  forty  days,  then  said  carrier  shall  be  liable  for  all  such 
loss,  damage  or  destruction  in  the  same  manner  and  to  the 
same  extent  as  if  such  loss,  damage  or  destruction  occurred 
on  its  lines," — followed  by  a  proviso,  the  terms  of  which  are 
not  pertinent  to  the  present  inquiry. 

The  manifest  object  of  this  act  was  to  give  a  shipper  or  his 
consignee  a  right  of  action  only  in  cases  where  the  goods 
were  shipped  under  a  particular  kind  of  contract,  which  is 
specified  in  the  act,z^/>.  a  contract  for  the  shipment  of  freight 
over  two  or  more  connecting  lines  of  common  carriers, where, 
under  the  terms  of  the  contract,  the  responsibility  of  each 
carrier  ceases  upon  delivery  of  the  freight  to  the  connecting 
carrier  **in  good  order."  This  is  clear  from  the  express 
terms  of  the  statute  :  **When  under  contract  for  shipment  of 
freight  or  express  over  two  or  more  common  carriers,  the 
responsibility  of  each  or  any  of  them  shall  cease  upon  deliv- 
ery to  the  connecting  line  *iu  good  order,'  "  etc.  It  is  ob- 
servable that  these  words  are  put  within  quotation  marks  in 
the  statute,  indicating  that  they  are  taken  from  the  contract 
of  shipment  referred  to  in  the  act.  It  is.  obvious,  from  an 
inspection   of  the  complaint  hereinabove  set  out,  that  the 
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plaintiff  has  failed  to  allege  that  his  stock  was  transported 
under  such  a  contract  of  shipment  as  that  specified  in  the 
act.  There  is  no  allegation  in  the  complaint  that  the  respon- 
sibility of  any  one  of  the  three  carriers  intrusted  with  the 
transportation  of  this  stock  was  to  cease  upon  the  delivery  of 
the  same  to  the  connecting  carrier  **in  good  order,**  and  this 
omission  is  fatal  to  the  complaint;  for,  when  one  seeks  to 
avail  himself  of  a  special  remedy  provided  by  statute,  the 
rule  is  well  settled  that  he  must  be  careful  to  bring  his  case, 
both  by  allegation  and  proof,  within  the  terms  of  the  statute. 
The  Georgia  cases  cited  by  counsel  for  appellant  do  not 
apply  in  this  case,  for  in  none  of  them  was  the  question 
presented  in  this  case  either  raised  or  considered.  In 
one  of  those  cases  (Railway  Co.  v,  Austin,  29  S.  E.  11) 
the  chief  justice,  in  delivering  the  opinion  of  the  courts 
says:  **The  record  shows  that  by  the  contract  of  ship- 
ment the  responsibility  of  each  carrier  was  to  cease  upon 
delivery  to  the  next  in  good  order^'  (italics  ours,)  while  here 
the  record  fails  to  show  anything  of  the  kind.  So,  in  the 
case  of  Forrester  v.  Railway  Co.  (Ga.)  19  S.  E.  811,  the  bill 
of  lading  showed  that  the  melons  were  received  by  the  initial 
carrier  **in  good  order** ;  and  when  the  same  case  was  again 
before  the  court  (23.  S.  E.  416)  it  was  stated  in  the  opinion 
that  **it  appears  that  the  melons  were  in  good  order  when 
received  by  the  initial  carrier** ;  and  the  court  held  that,  in 
the  absence  of  any  evidence  to  the  contrary, the  presumption 
would  be  that  they  were  in  like  good  order  when  delivered 
to  the  connecting  carrier.  In  this  case,  however,  there  is  no 
allegation  that  the  stock  was  in  good  order  either  when  de- 
livered to  the  initial  or  any  other  carrier.  Indeed,  these 
Georgia  cases  seem  to  imply  that,  in  order  to  sustain  an  ac- 
tion under  a  statute  similar  to,  though  not  identical  with>« 
ours,  it  is  necessary  that  it  should  appear  that  the  freight  was 
being  transported  under  a  contract  of  shipment  whereby  the 
responsibility  of  each  carrier  terminated  upon  the  delivery  of 
the  freight  **ingood  order**  to  the  connecting  carrier,  and 
therefore  tend  rather  to  support  than  conflict  with  our  view* 
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I  think,  therefore,  that  the  judgment  of  the  circuit  court 
should  be  affirmed ;  but,  as  this  court  is  equally  divided,  the 
judgment  of  the  circuit  court  stands  affirme4i  under  the  con- 
stitution of  this  state. 

Jones,  J.,  concurs. 

Gary,  A.  J.  (dissenting).  As  I  cannot  concur  in  the 
opinion  of  Mr.  Chief  Justice  McIver,  I  will  state  briefly 
the  reasons  for  my  dissent.  The  general  rule  is  that,  when 
a  company  is  chartered  for  railroad  transportation,  it  is  a 
•common  carrier  over  its  own  lines  only,  unless  by  contract, 
Tusage,  or  character  of  business  it  has  become  so  beyond  its 
termini  ox  ov^x  connecting  lines.  Hill  v.  Railroad  Co.,  43  S. 
C.  461,  21  S.  E.  337.  It  is  also  a  well -settled  principle  that 
the  connecting  line  becomes  liable  as  a  common  carrier  as 
soon  as  goods  are  delivered  to  it  for  transportation  by  the 
initial  road.^  This  liability  is  extended  by  section  1720, 
.E.ev.  St.  1893,  which  is  as  follows :  **In  case  of  the  loss  of 
ordamage  to  any  article  or  articles  delivered  to  any  railroad 
corporation  for  transportation,  over  its  own  and  connecting 
roads,  the  initial  corporation  or  corporations  first  receiving 
the  same  shall,  in  every  case,  be  liable  for  such  loss  or 
damage,  but  may  discharge  itself  from  such  liability  by  the 
production  of  a  receipt  in  writing  for  the  said  article  or 
articles,  from  the  corporation  to  whom  it  was  its  duty  to 
deliver  such  article  or  articles,  in  the  regular  course  of 
transportation.  In  which  event,  the  said  connecting  road  or 
roads  shall  be  severally  liable  but  may  in  succession  and  in 
like  manner  discharge  themselves  respectively  therefrom,** 
etc.  It  will  thus  be  seen  that  not  the  initial  road,  but  all  the 
connecting  lines  to  whom  the  goods  are  delivered  for  trans- 
portation, are  made  liable  as  common  carriers.  The  fore- 
'going  section,  however,  provides  in  what  manner  such 
liability  may  be  discharged  by  the  respective  roads.  The  act 
of  1895,  which  is  set  out  in  the  opinion  of  Mr.  Chief  Justice 
McIvER,  was  not  intended  to  affect  the  foregoing  liability  of 
the  several  roads   in   the  first   instance,  but   to  provide  in 
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what  manner  the  said  liability  could  be  discharged.  The 
complaint  alleges  that  the  property  was  delivered  to  the  de- 
fendant for  transportation,  as  one  of  the  connecting  lines.  It 
therefore  became  liable  as  a  common  carrier.  The  defendant 
was  the  "terminar*  road,  and  the  plaintiff  alleges  that  he 
gave  notice  of  his  loss  and  damage  to  the  defendant,  in  order 
that  the  same  might  be  adjusted ;  that,  although  more  than 
40  days  have  elapsed  after  such  notice  was  given,  the  same 
has  not  been  adjusted,  nor  did  the  defendant  trace  such 
freight,  and  inform  the  plaintiff  when,  where,  and  by  which 
carrier  the  said  freight  was  lost,  damaged,  or  destroyed.  The 
act  of  1895  shows  that  the  defendant  was  liable  for  the  loss, 
damage,  or  destruction  of  the  property.  The  discharge  of 
the  defendant  from  liability  in  the  manner  provided  by  law 
was  a  matter  of  defense,  and  formed  no  part  of  plaintiff *s 
cause  of  action.  The  liability  of  the  defendant  was  fixed  by 
statute,  and,  even  if  there  had  been  a  contract  against  such 
liability,  it  would  have  been  null  and  void,  as  against  public 
policy.  I  therefore  think  the  judgment  of  the  circuit  court 
should  be  reversed. 

Pope,  J.,  concurs. 


Mitchell 

V. 

Carolina  Cent.  R.  Co. 

(Supreme  Court  of  North  CarotinUy  March  21,  iSg^.) 

Weight  of  Evidence — Review. — On  appeal,  uncontradicted  testi- 
monj  is  not  equivalent  to  an  admitted  fact,  as  the  jury  may  not 
have  believed  such  testimony. 

Contract  Limiting  Liability— Negligence — Burden  of  Proof.* — In 
an  action  for  the  value  of  a  mule  shipped  under  a  contract  limiting- 
the  carrier's  liability  to  loss  or  damage  caused   by   its  negligence, 

*See  Newberger  Cotton  Co.  v,  Illinois  Cent.  R.  Co.,  10  Am.  & 
Eng.  R,  Cas.,  N.  S.,  334,  and  extensive  note,  335  et  seq. 
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where  plaintifip  has  no  means  of  knowing*  what  became  of  the  ani- 
mal, the  burden  is  not  upon  plaintiff  to  show  primarily  the  negli- 
gence of  defendant. 

Instructions. — The  trial  court,  of  its  own  motion,  with  or  without 
suggestion,  must  submit  such  issues  as  are  necessary  to  settle  the 
material  controversies  arising  on  the  pleadings. 

Same — Same — Same. — In  such  cases  the  burden  is  upon  the  carrier 
to  show  every  fact  necessary  to  prove  that  the  loss  did  not  occur 
through  its  negligence. 

Appeal  by  plaintiff  from  Craven  county  superior  court. 
Reversed, 

Douglas,  J.  We  cannot  assent  to  the  proposition  that  in 
cases  of  limited  liability  the  burden  of  proof  rests  upon  the 
plaintiff  to  show  primarily  the  negligence  of  the  defendant. 

case  stated.         ^^  ^^  ^^^^  before  US  the  plaintiff  brought  suit 

for  the  value  of  a  mule  which  was  shipped  to 
him  from  Nashville,  Tenn.,  in  a  car  with  other  horses  and 
mules.  When  the  car  reached  Newbern  the  mule  was  missing. 
The  plaintiff  has  no  means  of  knowing  what  became  of  it, 
except  information  furnished  by  the  defendant,  who  says 
that  it  died  en  route.  This  may  be  true,  and  we  presume  it 
is,  from  the  testimony  for  the  defendant ;  but  it  has  neither 
been  admitted  by  the  plaintiff  nor  found  as  a  fact  by  the 
jury.  Uncontradicted  testimony  is  never  equivalent  to  an 
admitted  fact,  as  the  jury  may  not  believe  it;  and  this   is 

especially  so  where  the  alleged  facts  are  pecu- 
Sn<£^BeS?w.     liarly   within  the  knowledge   of  the  witness. 

Here,  the  plaintiff  simply  knew  that  the  de- 
fendant received  his  mule  under  a  contract  to  deliver  it  to 
him  at  Newbern,  which  it  has  failed  to  do.  He  simply  asks 
for  his  mule  or  its  value,  neither  of  which  does  he  obtain. 
The  defendant  says  that  the  shippers,  implied  agents  of  the 
plaintiff,  signed  a  bill  of  lading  releasing  the  defendant  from- 
all  risk  of  loss  or  damage  from  any  cause  whatever  not 
resulting  from  the  negligence  of  its  agents,  and  that  the 
burden  rests  upon  the  plaintiff  of  proving  affirmatively,  not 
only  the  shipment  and  the  loss,  but  that  the  loss  occurred 
through    the  negligence  of  the  defendant,  when  in  fact   he 
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neither  has,  nor  could  have,  any  knowledge  as  to  how  it 
occurred.  It  is  true 'the  defendant  introduced  testimony 
tending  to  show  the  death  of  the  mule  from  natural  causes, 
but  did  it  so  purely  as  a  matter  of  supererogation,  with  the 
burden  of  proving  nothing.  If  its  contentions  are  correct, 
it  need  not  have  said  a  word.  It  made  no  difference  how 
the  loss  occurred,  provided  the  plaintiff  could  not  prove  that 

» 

it  occurred  though  its  negligence.  The  entire  car  load  of 
stock  might  have  been  safely  stolen  through  the  gross  neg- 
ligence or  actual  connivance  of  its  agents,  if  done  without  the 
knowledge  of  the  plaintiff,  or  of  any  one  by  whom  he  might 
prove  it.  If  this  is  the  law,  what  protection  is  there  for  the 
shipper?  If  a  resident  of  Raleigh  ships  freight 
to  New  York  under  a  socalled  **released''  bill  2S?2Sbmt?i'" 

/  ,     , .  ,  -  -,  •  t      .      Ne»ll|rence— Bur- 

ot  lading,  he  cannot  be  expected  to  go  with  it  den  of  proof, 
and  watch  it  day  and  night.  And  yet,  if  he 
did  not,  how  could  he  know  the  facts  connected  with  its 
possible  loss?  The  carrier  could  stand  upon  the  word  ** re- 
leased,'* and,  without  one  word  of  explanation  as  to  the 
nondelivery  of  the  freight,  simply  say  to  the  plaintiff,  **Prove 
your  case.**  It  is  too  well  settled  to  need  any  citation  of 
authority  that  common  carriers  cannot  exempt  themselves 
by  contract  from  the  results  of  their  own  negligence.  This 
principle  is  recognized  in  the  bill  of  lading  before  us,  and 
yet  we  are  asked  to  establish  a  rule  of  evidence  that  will 
destroy  its  vital  principle  and  subvert  its  beneficial  purposes. 
It  makes  no  difference  to  the  plaintiff  whether  you  deny  his 
right  or  simply  deprive  him  of  the  only  remedy  by  which  it 
can  be  obtained,  and  it  is  equally  beneficial  to  the  defendant 
whether  you  relieve  it  from  all  liability  or  only  place  it  beyond 
the  possibility  of  proof.  It  seems  to  us  that  the  error  lies 
in  a  misapprehension  of  the  true  nature  of  the  bill  of  lading. 
It  is  not  an  agreement  primarily  intended  to  release  the 
common -law  liability  of  the  carrier,  but,  as  said  in  Pollard 
t.  Vinton,  105  U.  S.  7  :  "It  is  at  once  a  receipt  and  a 
contract.  In  the  former  character,  it  is  an  acknowledg- 
ment of    the    receipt    of    property    on    board     his    vessel 
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by  the  owner  of  the  vessel;  in  the  latter,  it  is  a  con- 
tract to  carry  safely  and  deliver.*'  The  safe  carriage 
and  delivery  are  the  essential  objects  of  the  con- 
tract, and  it  is  the  duty  of  every  party  to  a  contract 
to  comply  with  his  agreement,  or  to  show  such  facts 
as  will  excuse  his  nonperformance.  This  is  especially 
so  where  the  contract  is  made  in  the  performance  of  a 
public  duty.  It  is  the  duty  of  a  common  carrier,  irre- 
spective'of  contract,  but  subject  to  reasonable  regulations, 
to  accept,  safely  carry,  and  deliver  all  goods  intrusted  to  it. 
If  the  goods  are  lost,  it  must  show  what  became  of  them ;  and 
if  they  are  damaged,  it  must  prove  affirmatively  that  they 
were  damaged  in  some  way  that  would  relieve  it  from 
responsibility.  The  plaintiff  has  a  prima  facie  case  when  he 
shows  the  receipt  of  goods  by  the  carrier,  and  their  nonde- 
livery, or  delivery  in  a  damaged  condition.  Any  further 
defense  is  in  the  nature  of  confession  and  avoidance.  If  the 
defendant  pleads  exemption  by  virtue  of  a  special  contract,  it 
must  prove  the  contract,  and  show  that  the  loss  or  damage 
comes  within  some  one  of  the  exceptions.  It  must  appear  to 
the  court,  as  matter  of  law,  that  the  contract  is  reasonable 
in  all  of  its  essential  features,  and  that  the  exemptions  are 
not  contrary  to  public  policy.  All  such  exemptions,  being 
in  derogation  of  common  law,  should  be  strictly  construed. 
So  far,  I  think  the  principles  herein  laid  down  are  properly 
deducible  from  all  the  authorities ;  but  we  now  come  to  an 
irreconcilable  conflict  of  decisions  as  to  the  subsequent  burden 
of  proof.  The  courts  of  Alabama,  Georgia,  Iowa,  Minnesota, 
Mississippi,  Ohio,  South  Carolina,  Texas,  Tennessee,  and 
West  Virginia,  and  perhaps  one  or  two  others,  hold  that  the 
burden  still  rests  upon  the  carrier  of  showing  that  the  loss 
was  not  due  to  its  own  negligence.  This  view  is  clearly  laid 
down  in  an  able  opinion  by  Judge  Cooper  in  Railroad  Co. 
V.  Moss,  60  Miss.  1003,  where  he  says:  **To  us  it  also 
seems  that  public  policy  forbids  the  further  relaxation  of  the 
principles  of  the  common  law  governing  common  carriers . 
It   is   no   uncommon   thing   in  this  age   to   see   under   one 
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management  a  line  of  railroads  extending  from  the  lakes  of 
the  North  to  the  Gulf  of  Mexico,  or  from  the  Atlantic  to  the 
Pacific  Ocean.  To  hold  that  a  shipper  in  New  York  or 
Chicago  shall  -be  required  to  establish  the  negligence  of  the 
carrier  by  proof  of  the  circumstances  of  a  fire  in  California  or 
New  Orleans  would,  in  a  g^reat  number  of  cases,  result  in  a 
verdict  for  the  carrier,  even  though  there  was  in  fact  negli- 
gence. In  a  large  majority  of  cases  the  facts  rest  exclusively 
in  the  knowledge  of  the  employees,  whose  names  and  places 
of  residence  are  unknown  to  the  shipper.  In  many  cases  the 
witnesses  are  the  employees  whose  negligence  has  caused  the 
loss,  and,  if  known  to  the  shipper,  it  may  be  dangerous  for 
him  to  rest  his  case  upon  their  testimony,  since  the  natural 
impulses  of  mankind  would  sway  them,  in  narrating  the 
circumstances,  to  palliate  their  fault  by  stating  the  occurrence 
in  the  most  favorable  light  to  themselves.  All  the  authorities 
hold  that  it  devolves  upon  the  carrier  to  show  the  loss  to 
have  occurred  by  the  excepted  cause.  In  doing  this  it  will 
add  but  little  to  his  burden  to  show  all  the  attending  circum- 
stances; and  that  the  burden  rests  tipon  him  to  do  so,  and 
disprove  his  own  negligence,  we  think  arises  from  the  terms 
of  the  contract,  from  the  character  of  his  occupation,  and 
from  the  rule  governing  the  production  of  evidence,  which 
requires  the  facts  to  be  proved  by  that  party  in  whose 
knowledge  they  peculiarly  lie.'* 

This  opinion  is  especially  interesting  because  it  tersely 
reviews  the  authorities  on  both  sides  of  the  question,  which 
is  the  single  point  in  the  case.  Bishop  in  his  Law  of  Evidence 
(14th  Ed.  §  219)  adopts  the  same  view,  in  the  following 
words:  '*And  if  the  acceptance  was  special,  the  burden  of 
proof  is  still  on  the  carrier  to  show,  not  only  that  the  cause 
of  the  loss  was  within  the  terms  of  the  exception,  but  also 
that  there  was  on  his  part  no  negligence  or  want  of  due  care.** 
It  would  seem  from  the  recent  work  of  Elliott  on  Railroads 
that  this  has  now  become  the  settled  rule  of  a  majority  of  the 
states,  as  the  author  says  in  section  1548,  on  page  2403: 
"There   is   some  conflict   among  the   authorities  as   to   the 
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burden  of  proof  in  such  cases ;  but  the  prevailing  rule,  where 
the  owner  or  his  agent  does  not  go  with  the  stock,  is  that 
when  the  animals  are  shown  to  have  been  delivered  to  the 
carrier  in  good  condition,  and  to  have  been  lost  or  injured 
on  the  way,  the  burden  of  proof  then  rests  upon  the  carrier 
to  show  that  the  loss  or  injury  was  not  caused  by  its  own 
negligence.*'  This  rule  strongly  commends  itself  to  our 
better  judgment,  and  receives  our  approval,  especially  in  view 
of  the  universal  acceptance  of  the  principle  that  where  a 
particular  fact,  necessary  to  be  proved,  rests  peculiarly 
within  the  knowledge  of  a  party,  upon  him  rests  the  burden 
of  proof.  5  Am.  &  Eng.  Enc:  Law  (2d  Ed.)  p.  41;  Best, 
Ev.  §  274;  1  Greenl.  Ev.  §  79;  Starkie,  Ev.  589;  Rice,  Ev.  § 
77  Selma,  R.  &  D.  R.  Co.  v,  U.  S.,  139  U.  S.  560,  567,  11 
Sup.  Ct.  638;  State  v,  McDuffie,  107  N.  C.  885,  888,  12  S. 
E.  83;  Govan.  v.  Gushing,  111  N.  C.  458,  461,  16  S.  E.  619. 
On  the  other  hand,  the  federal  courts,  with  those  of  a  large 
number  of  the  states,  hold  that,  under  a  bill  of  lading  con- 
taining a  contract  of  limited  liability,  the  burden  rests  upon 
the  plaintiff  of  proving. that  the  loss  or  damage  was  caused 
by  the  negligence  of  the  defendant  carrier ;  but  we  think  that 
an  examination  of  the  cases  will  show  that  the  true  principle 
of  the  rule  in  those  jurisdictions  is  that  the  burden  of  proving 
the  negligence  of  the  carrier  does  not  primarily  rest  upon  the 
plaintiff,  but  is  shifted  to  him  upon  the  carrier  proving  that 
the  loss  fell  within  one  of  the  excepted  causes.  That  the 
carrier  must  prove  that  the  injury  complained  of  came  within 
one  of  the  special  exemptions  created  by  law  or  contract  is 
admitted  by  all  the  authorities.  By  the  act  of  1851,  congress 
relieved  the  owners  of  sea -going  vessels  from  all  responsi- 
bility from  loss  by  fire  unless  caused  by  their  own  design 
or  neglect,  and  from  responsibility  for  loss  of  money  and 
other  valuables  named  unless  notified  of  their  character  and 
value,  with  certain  other  limitations  of  liability  not  arising 
from  their  own  negligence.  These  limitations  are  substan- 
tially brought  forward  in  chapter  6  of  title  48  of  the  Revised 
Statutes,  subsequently   amended   by  the  act  of  February  13, 
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1893.  Several  of  the  states  enacted  similar  leg:islation ;  and 
the  same  general  principles  are  held  to  apply  to  common 
carriers  on  land.  In  addition  to  this,  it  became  the  custom 
of  shipowners  to  protect  themselves  by  contract  from  risks 
arising  from  the  perils  of  navigation.  Within  reasonable 
restrictions,  these  contractual  limitations  have  been  held  to 
be  valid ;  and  it  is  upon  these  two  classes  of  exemptions  that 
the  decisions  generally  rest.  Those  referring  to  the  proper 
or  inherent  vice  of  animals  do  not  appear  to  have  any  bear- 
ing upon  the  case  at  bar  in  its  present  status.  It  must  be 
admitted  that^  among  the  different  states  adhering  to  the 
same  general  rule  there  is  much  diversity  of  application,  as 
well  as  uncertainty  of  definition.  This  may  come  in  some 
degree  from  the  unfortunate  tendency  of  some  other  wise  able 
iudges  to  formulate  general  principles  upon  special  cases, 
unmindful  of  the  limitations  or  modifications  that  may  neces- 
sarily arise  from  the  varying  facts  of  other  cases.  Some  of 
these  definitions,  like  our  old  state  grants,  where  each 
grantee  furnished  his  own  survey,  cover  much  more  than  was 
originally  intended,  and  lap  over  upon  other  essential  prin- 
ciples. Those  unlucky  rights  which  lie  within  the  lappage 
are  necessarily  of  uncertain  tenure.  Of  course,  perfection  of 
definition  is  impossible  to  human  foresight;  and,  as  human 
motives  and  resulting  action  do  not  run  in  parallel  lines, 
there  is  frequently  an  ultimate  point  of  conflict  between 
essential  principles  themselves.  There  the  superior  princi - 
pies  must  prevail;  such,  for  instance,  as  depend  upon  public 
policy  or  natural  right.  The  great  principle  of  legal  con- 
struction was  never  better  stated  than  by  Lord  Mansfield 
in  Rex  z^.  Bembridge,  3  Doug.  332,  where  he  says:  **The 
law  does  not  consist  of  particular  cases,  but  of  general  prin- 
ciples, which  are  illustrated  and  explained  by  these  cases.'* 
It  is  impracticable  to  review  any  considerable  number  of 
cases  bearing  upon  that  at  bar,  but  a  few  citations  from  the 
supreme  court  of  the  United  States,  which  sustains  the  rule 
most  favorable  to  the  carrier,  will  sufficiently  illustrate  this 
view. 
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In  The  Mohler,  21  Wall.  230,  233,  the  court  says  :     **It  is 
insisted  that  the  loss  occurred  through  a  peril  of  navigation, 
which  was  one  of  the  exceptions  contained  in  the  bill  of  lad- 
ing,   and   that,   therefore,   the  carrier  was   excused  from  a 
delivery  of  the   wheat.     The   burden   of  proof  lies  upon  the 
carrier,  and  nothing  short  of  clear  proof,  leaving  no  reason- 
able doubt  for  controversy,  should  be  permitted  to  discharge 
him    from    duties    which    the    law    has    annexed   to  his 
employment."      In    Clarke    v,    Barnwell,    12     How.  272, 
the  court  held  (quoting  from  the   syllabus)  that :     ** Where 
goods    are    shipped,    and    the  usual  bill   of  lading  given, 
'promising  to  deliver  them  in  good  order,  the  dangers  of  the 
sea   excepted,'    and  they  are  found  to  be  damaged,  the  onus 
probandi  is  upon  the   owners  of  the   vessel  to  show  that  the 
injury  was  occasioned  by  one  of  the  excepted  causes.     But, 
though  the  injury  may  have  been  occasioned  by  one  of  the 
excepted  causes,  yet  the  owners  of  the  vessel  are  responsible 
if   the   injury   might  have  been  avoided   by  the  exercise  of 
reasonable   skill   and   attention   on   the  part  of  the  person^ 
employed  in  the  conveyance  of  the  goods :  but  the  onus  pro- 
bandi then   becomes   shifted   upon  the  shipper  to  show  the 
negligence. '  *     The  same  rule  is  sustained  in  Rich  v,  Lambert, 
12  How.  347  ;  The  Niagara  v,  Cordes,  Id.  7  ;  The  Majestic, 
166   U.    S.  375,  17  Sup.  Ct.  597.     In  Transportation  Co.  v. 
Downer,    11  Wall.    129,    the   court  says:  '*0n  the  trial  the 
plaintiff  made  out  a  pruna  facie  case  by  producing  the  bill  of 
lading,  showing  the  receipt  of   the  coffee  by  the  company  at 
New  York,  and  the  contract  for  its  transportation  to  Chicago, 
and   by   proving  the  arrival  of  the  coffee  *  *  *  in  a  ruined 
condition,    and  the    consequent    damages    sustained.     The 
company  mfet  this  prima  facie  case  by  showing  that  the  loss 
was  occasioned  by  one   of  the   dangers  of  lake  navigation." 
In  The  Edwin   I.  Morrison,  153  U.  S.  199,  14  Sup.  Ct.  823, 
the   court   says,    on   page  212,    153  U.  S.,  and  page  828,  14 
Sup.  Ct. :  **In  any  aspect,  the  real  point  in  controversy   is, 
did  the  respondents  so  far  sustain  the  burden  of  proof  which 
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was  upon  them?''  etc.     It  further  held  that,  even  where  the* 
loss  was  caused  by  the  dangers  of  the  sea,  the  burden  was*, 
still   upon  the  owners  of  the  vessel  to  show  that  it  was  sea  - 
worthy.     In   all   these  cases   of  limited  liability  the  rule  i^ 
invariably  recognized  that   proof   of   shipment   and  injury- 
makes  Si  prima  facie  case  for  the   plaintiff,  and  that  then  the^ 
burden   is  always  upon  the  carrier  to  show  that  the  circum  - 
stances   of  the   loss  bring   it  within   the  excepted  causes. 
When   the  carrier  has   shown   this  by  a  preponderance  of 
testimony,  then,  and  then  only,  does  the  burden   shift  to  the 
shipper  of  showing  that  the  loss,  even  if  within  the  excepted 
classes,  might  have  been  avoided  by  diligence  and  careupom 
the  part  of  the  carrier.     Therefore,  under  the  most  stringent: 
rule,  the  plaintiff  in  the  case  at  bar  is  entitled  to  a  new  triaU 
as  the  defendant  did  not  prove  to  the  satisfaction  of  the  jury^. 
by  whom  alone  the  fact  could  be  found,  that  the  circumstan- 
ces of  the  loss   brought  it  within  the  exception.     The  mere 
proof  or  admission  of  the  terms  of  the  bill  of  lading  contain- 
ing the  stipulated  exceptions  is  no  proof  that  the  loss   comes 
within  those  exceptions.     The   necessary  issues  do  not  ap- 
pear to  have  been  submitted.  Ordinarily  parties 
cannot  complain  of  the   issues,  in  the  absence 
of  a  special  tender  and  exception ;  but  this  court  has  held  inr 
Tucker  v.   Satterthwaite,    120  N.    C.    118,  27  S.  E.  45,  that 
the  court  below   must,   of   its  own  motion,  with  or  without 
suggestion,  submit  such  issues  as  are  necessary  to  settle  the- 
material  controversies  arising  on  the  pleadings.     If  the  issue 
as  to  the   negligence  of  the  defendant  was  intended  to  raise 
the  question   whether  the  loss   came  within  the  exception,, 
then  the  burden  of  that  issue  rested   upon   the  defendant  iui 
order  to  rebut  the  prima  facie  case  already  made   out  by  the 
plaintiff.     The  defendant  cannot  be  permitted,  by  the  mere 
form  of  an  issue,  or  a  * 'broadside"  stipulation  of  exemption,, 
to  change  the  rules   of  evidence,  and   practically  destroy  es- 
sential principles  firmly  resting  upon  public  policy.     At  that 
stage  of  the  proceedings  the  burden  was  admittedly  upon  the 
13  (N  8)  A  EJ  R  Cas— 14 
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tiefendant. .  Has   it  been  ever  lifted  or  shifted?     If  so,  we 
cannot  see  when  or  where. 

It   is   contended   for  the  defendant  that  it  is  exempted  by 

this  contract  from  all  loss  or  damage  not  arising 

«^e--sam»-      £^^jjj   j^g   ^^^  negligence,  and  that  therefore  it 

cannot  be  required  to  prove  the  loss  within  the 
excepted  classes   without   requiring   it  in  effect  to  prove  its 
own  wafit  of   negligence.     Even  so.     If,   standing  with  the 
burden  of  proof  upon  it,  it  claims  a  total  exemption,    it  must 
•show   every   fact   necessary  to  prove  that  exemption.     It  is 
not  placed  in  any  better  condition  than  the  ordinary  defend - 
5ant,   merely  by  the  unreasonable  extent  of   its  stipulations. 
'The  bill  of  lading,  covering  five  printed  pages,  is  full  of  the 
TQOSt  stringent  stipulations,   all  in    favor    of    the    carrier, 
^mong    which  is    the    broadside    exemption    from  all  risk 
''^of    loss  or   damage  from    any  cause    or    thing    not    re- 
sulting from  the  negligence  of  the  agents  of  said  party  of  the 
first   part.'*      It  then    provides   that,    **in    case    the    said 
party  of  the  first  part  (the  carrier)  shall  furnish  laborers  to 
assist  in  loading  and   unloading  said  stock,  they  shall  be 
subject  to  the  orders,  and  deemed  employees,  of  the  said  party 
of  the  second  part  while  so  assisting."     It  gravely  winds  up 
T^y  requiring  the  shipper,  who  has  shipped  nothing  but  horses 
■and   mules,   to  sign  a   written  agreement  that  turkeys  are 
"reasonably  worth  only  12  >2  cents  apiece  in  Nashville.     The 
**reasoqableness**  of  such  a  bill  of  lading  may  well  be  ques- 
tioned.    These  extraordinary  stipulations  strongly  recall  the 
pertinency  of  Mr.  Justice  Bradley's  language  in  deliver - 
ring  the  opinion  of  the  court  in  Railroad  Co.  v,  Lockwood,  17 
"Wall.  357,  where  he  says,  on  page  378:     **It  is  a  favorite 
:argument,    in   the   cases    which  favor  the  extension  of  the 
•carrier's  right  to  contract  for  exemption  from  liability,  that 
men  must  be  permitted  to  make  their  own  agreements,  and 
that  it  is  no  concern  of  the  public  on  what  terms  an  individual 
•chooses  to  have  his  goods  carried.     *    *    *     Is  it  true  that 
the  public  interest   is  not  affected  by  individual  contracts  of 
the  kind  referred  to?     Is  not  the  whole  business  community 
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affected  by  holding  such  contracts  valid?  If  held  valid,  the 
advantageous  position  of  the  companies  exercising  the  busi- 
ness of  common  carriers  is  such  that  it  places  it  in  their 
power  to  change  the  law  of  common  carriers,  in  effect,  by 
introducing  new  rules  of  obligation.  The  carrier  and  his  cus  - 
tomers  do  not  stand  on  a  footing  of  equality.  The  latter  is 
only  one  individual  of  a  million.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  in  the  courts.  His  business 
will  not  admit  such  a  course.  He  prefers  rather  to  accept 
any  bill  of  lading,  or  sign  any  paper  the  carrier  presents, — 
often,  indeed,  without  knowing  what  the  one  or  the  other 
contains.  In  most  cases  he  has  no  alternative  but  to  do  this 
or  abandon  his  business.  In  the  present  case,  for  example, 
the  freight  agent  of  the  company,  testified  that,  though  they 
made  40  or  50  contracts  every  week  like  that  under  consider- 
ation, and  had  carried  on  the  business  for  years,  no  other 
arrangement  than  this  was  ever  made  with  any  drover.  And 
the  reason  is  obvious  enough, — if  they  did  not  accept  this, 
they  must  pay  the  tariff.  *  *  *  Of  course,  no  drover 
could  afford  to  pay  such  tariff  rates.  This  fact  is  adverted  to 
for  the  purpose  of  illustrating  how  completely  in  the  power 
of  the  railroad  companies  parties  are,  and  how  necessary  it 
is  to  stand  firmly  by  those  principles  of  law  by  which  the 
public  interests  are  pr6tected.  If  the  customer  had  any  real 
freedom  of  choice,  if  he  had  a  reasonable  and  practicable  al- 
ternative, and. if  the  employment  of  the  carrier  were  not  a 
public  one,  charging  him  with  the  duty  of  accommodating  the 
public  in  the  line  of  his  employment,  then,  if  the  customer 
chose  to  assume  the  risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair,  and  no  concern  of  the 
public.  But  the  condition  of  things  is  entirely  different,  and 
especially  so  under  the  modified  arrangements  which  the  car- 
rying trade  has  assumed.  The  business  is  mostly  concentrated 
in  a  few  powerful  corporations,  whose  position  in  the  body 
politic  enables  them  to  control  it.  They  do,  in  fact,  control 
it,  and  impose  such  conditions  upon  travel  and  transportation 
as  they   see  fit,  which  the  public   is  compelled  to  accept. 
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TJiese  circumstances  furnish  an  additional  argument,  if  any 
were  needed,  to  show  that  the  conditions  imposed  by  common 
carriers  ought  not  to  be  adverse  (to  say  the  least)  to  the 
dictates  of  public  policy  and  morality.  The  status  and  rela- 
tive position  of  the  parties  render  any  such  conditions  void. 
Contracts  of  common  carriers,  like  those  of  persons  occupy- 
ing a  fiduciary  character,  giving  them  a  position  in  which 
they  can  take  undue  advantage  of  the  persons  with  whom 
they  contract,  must  rest  upon  their  fairness  and  reasonable- 
ness.*' 

The  action  of  the  court  below  seems  to  have  been  based 
on  the  opinionof  this  court  in  Smith  v.  Railroad  Co.,  64  N. 
C.  235,  which,  on  careful  examination,  does  not  seem  to 
decide  the  question  before  us.  The  general  principles  were 
not  elaborated,  and  the  opinion  was  evidently  based 
entirely  on  the  particular  facts  of  the  case.  There,  the  exemp- 
tion claimed  was  not  general,  but  special,  being  as  to  fire 
only.  The  contract  was  proved,  and  it  was  shown 
that  the  cotton  was  destroyed  by  fire.  This  brought 
the  loss  within  the  exception.  What  the  court  evidently 
intended  to  say  was  that  then  the  burden  of  proving  negli  - 
gence  rested  on  the  plaintiff.  The  opinion  cites  but  two 
authorities,  namely,  1  Pars.  Cont.  1,  704  (perhaps  meaning 
volume  1,  p.  704)  and  New  Jersey  Steam'Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344.  In  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  the  question  of  the  burden  of  the  proof 
of  negligence  arose  only  incidently,  but  the  court  clearly 
recognized  the  prior  burden  of  the  carrier,  on  page  383, where 
it  says  :  **The  burden  of  proof  lies  on  the  carrier,  and  nothing 
short  of  an  express  stipulation  by  parol  or  in  writing  should  ' 
be  permitted  to  discharge  him  from  duties  which  the  law  has 
annexed  to  his  employment.  The  exemption  from  these 
duties  should  not  depend  upon  implication  or  inference, 
founded  on  doubtful  and  conflicting  evidence,  but  should  be 
specific  and  certain,  leaving  no  room  for  controversy  between 
the  parties.'*  For  the  same  reasons,  the  case  of  Selby  v. 
Railroad  Co.,  113   N.   C.  588,   18  S.  E.  88,   does  not  conflict 
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with  the  principles  now  discussed.  The  only  case  that  we 
can  find  in  our  reports  that  seems  to  settle  the  point  now  in 
question,  and  to  settle  it  apparently  in  favor  of  the  plaintiff, 
is  Manufacturing  Co.  v.  Ohio  R.  &  C.  Ry.  Co.,  121  N.  C. 
514,  28  S.  E.  474,  where  this  court  has  laid  down  the  rule, 
without  dissent,  that  * 'among  connecting  lines  of  common 
carriers,  that  one  in  whose  hands  goods  are  found  damaged 
is  presumed  to  have  caused  the  damage,  and  the  burden  is 
upon  it  to  rebut  the  presumption.**  For  the  reasons  given 
above,  a  new  trial  should  be  ordered. 

Faircloth,  C.  J.  (dissenting).  The  plaintiff  shipped 
live  stock  from  Tennessee  to  Newbern,  N.  C,  over  several 
railroad  lines,  including  the  defendant's  line.  One  mule  was 
found  dead  in  the  car.»  The  plaintiff  sues  for  its  value,  and 
alleges  negligence  as  the  cause  of  loss  of  the  mule.  The 
plaintiff  had  a  right  to  ship  his  stock  over  the  railroads,  as 
common  carriers,  by  paying  the  usual  charge  for  transporta- 
tion or  to  ship  by  special  contract,  and  he  elected  to  take  the 
latter  course.  He,  by  special  contract,  for  a  consideration 
in  reduced  rates  for  transportation,  agreed  to  relieve  the 
carriers  from  their  liability  of  common  carriers  in  the  trans- 
portation, and  agreed  that  their  liability  should  be  only  that 
of  a  private  carrier  for  hire,  and  he  assumed  all  risk  of  injury 
by  the  animals  to  each  other,  or  of  heat  or  suffocation  or 
other  ill  effects  of  being  crowded  in  the  cars,  etc.  We,  then, 
have  the  case  of  a  carrier  liable  for  want  of  ordinary  care ; 
in  other  words,  for  negligence.  The  liability  of  common 
carriers  is  harsh,  but  upon  the  ground  of  public  policy  it  is 
not  unjust.  After  the  parties  closed  the  examination,  his 
honor  explained  the  rights  and  liabilities  of  carriers,  and 
instructed  the  jury  that  there  was  no  evidence  in  this  case 
that  the  defendant  was  negligent  in  transporting  the  stock, 
to  which  the  plaintiff  excepted.  I  have  carefully  read  the 
evidence,  and  I  see  no  error  in  the  charge  of  the  court.  The 
mule  seems  to  have  died  of  colic  or  from  some  natural  cause, 
which  may  have  been  induced  and  accelerated  by  the  crowded 
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condition  of  the  car.  I  think  the  burden  of  showing  negli  - 
gence  on  the  part  of  the  defendant  rested  on  the  plaintiff,  and 
that  the  si)ecial  agreement  was  a  valid  contract.  Smith  v. 
Railroad  Co.,  64  N.  C.  235;  Selby  v.  Railroad  Co.,  113  N. 
C.  588,  18  S.  E.  S^. 


Louisville  &  N.  R.  Co. 
Gidley. 

(Supreme  Court  of  Alabatna^  Nov.  5,  189S.) 

Loss  of  Goods  by  Fire  through  Failure  to  Ship— Liability  of  Car- 
rier.*— The  bill  of  ladings  under  which  leather  was  delivered  to  the 
defendant  railroad  for  shipment  north  guarantied  "throug-h  rates," 
and  the  shipper  gave  no  directions  as  to  the  route  of  shipment.  The 
leather  was  received  by  the  carrier  on  Saturday,  too  late  to  be 
shipped  over  the  usual  route,  but  could  have  been  sent  north  over 
the  carrier's  short  line  and  a  connecting  road,  on  the  afternoon  of 
that  day,  but  was  stored  by  the  carrier  for  shipment  on  the  next 
train  over  the  usual  route,  which  would  not  leave  until  Monday 
morning.  The  leather  was  burned  on  Saturday  night.  Held,  that 
the  carrier's  failure  to  ship  the  leather  on  Saturday  rendered  it  lia- 
ble for  the  loss. 

Same— Pleading. — The  demurrer  to  the  second  plea,  upon  the 
grounds  taken  should  have  been  overruled. 

Same — Limiting  Liability — Due  Diligence — Burden  of  Proof.+ — 
Such  bill  of  lading  contained  a  clause  exempting  the  carrier  from 
liability  for  loss  by  firft  * 'while  in  depot  or  places  of  reception." 
Heldy  that  such  provision  merely  relieved  the  carrier  from  its  abso- 
lute common-law  liability,  and  imposed  upon  it  the  burden  of  show- 
ing that  it  used  **due  care  and  reasonable  diligence"  to  prevent  the 
loss,  or  the  accident  which  caused  the  loss. 

Same— Absence  of  Negligence — Burden  of  Proof— Instructions. — 
But  the  trial  court  exacted  too  high  a  degree  of  proof  of  defendant, 
in  charging  that  the  burden  was  on  defendant  to  "satisfy"  the  jury 

*See  Meloche  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Mich.),  10  Am.  & 
£^ng.  R.  Cas.,  N.  S.,  82  and  note,  p.  87;  Hernsheim  v,  Newport 
News,  etc.,  R.  Co.  (Ky.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  772,  abs. 

fSee  Mitchell  v,  Carolina  Cent.  R.  Co.  (N.  Q,^x.),ante ?ind foot-note ^ 
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that  the  leather  was  destroyed  without  negligence  or  want  of  due 
care  on  the  part  of  defendant  and  its  employees. 

Same— Duty  to  Maintain  Watch — Instructions. — And  it  was  error 
to  charge  that  defendant  was  bound  **to  keep  a  sufiQcient  watch  to 
preserve  the  goods  from  fire,"  as  such  charge  deprived  defendant  of 
all  benefit  of  the  fire-exemption  clause.  / 

Appeal  by  defendant  from  Etowah  county  circuit  court* 
Reversed, 

**(2)  For  further  answer,  defendant  says  that  it  did  receive 
the  leather  as  averred  in  said  complaint,  to  be  transported 
and  delivered  as  averred  therein;  that  onthe  receipt  of  said 
leather  it  gave  the  plaintiff  a  bill  of  lading  showing  the  re- 
ceipt of  the  same,  which  said  bill  of  lading  was  taken  and 
accepted  by  plaintiff,  and  in  which  bill  of  lading  was  a  clause 
exempting  this  defendant  from  liability  from  loss  by  fire  oc~ 
curring  while  said  leather  was  in  transit,  or  in  depot  awaiting^ 
transit ;  that  said  leather  was  received  about   noon   of  the 
day  of  July,  1895,  and  was  taken  and  kept  by  defend- 
ant in  its  depot,  under  due  care,  for  shipment,  and  that  before 
any  train  passed, or  should  have  passed  in  the  direction  which 
said  leather  should  have  been  shipped,the  depot  of  defendant, 
in  which  it  was  stored, awaiting  shipment,was  burned  without 
any  fault  or  negligence  on  the  part  of  defendant ;  that  defend  - 
ant  was  without  fault  in  storing  and  keeping  said  leather^ 
and  said  fire   occurred  at  night,  and  consumed   said  leather 
before  it  could,  by  due  care  or  prudence,  have  been  preserved . 
Wherefore  defendant  says  it  is  not  liable  for  the  loss  of  the 
same,  and  of  this  it  puts  itself  on  the  country.''     To  this 
special  plea  plaintiff  demurred  as  follows:  **(l)  The  plea 
fails  to  allege  that  the  leather  burned  might  not,  by  reason- 
able care  and  diligence,  have  been  shipped  forward  before 
the  breaking  out  of  the  fire.'*     **(5)   It  does  not  show  that 
the  contract  was  to  ship  the  leather  in  any  particular  direc- 
tion.    (6)  It  does  not  allege  the  directiori  in  which  the  leath- 
er was  to  be  shipped.     The  court  having  sustained  such  de- 
murrer for  the  reasons  relied  on,  defendant  filed  a  third  plea^ 
which  reads  as  follows:  *'For  further  answer  to  said  com -^ 
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plaint,  defendant  says  that  it  did  receive  said  leather  as 
averred  in  said  complaint,  to  be  transported  and  delivered  to 
the  parties,  as  averred  in  said  complaint^  at  Philadel- 
phia, Pa. ;  that  on  the  receipt  of  said  leather  defendant 
gave  plaintiff  a  bill  of  lading  showing  the  receipt  of  the 
^ame,  which  said  bill  of  lading  was  taken  and  accepted 
Ijy  plaintiff,  in  which  bill  of  lading  was  a  clause  exempting 
^defendant  from  liability  for  loss  by  fire  occurring  while  said 
leather  was  in  transit,  or  in  depot  awaiting  transit ;  that  said 

leather  was   received  about  noon  of  the day  of  July, 

1895,  and  was  taken  and  kept  by  defendant  in  its  depot,  with 
'^iue  care,  for  shipment ;  that  said  leather  was  to  be  shipped  to 
Philadelphia,  as  hereinbefore  stated,  but  no  train  passed  said 
station  at  any  time  from  the  time  said  leather  was  received 
at  said  depot,  going  in  the  direction  over  and  by  which  the 
defendant,  in  its  usual  course  of  business,  and  exercising 
reasonable  care  and  diligence,  carried  freight  to  be  shipped 
to  said  point,  prior  to  the  burning  of  said  leather,  and  the 
fact  that  no  such  train  passed  said  station  in  said  direction 
was  not  owing  to  any  want  of  reasonable  care  and  diligence 
on  the  part  of  this  defendant  in  the  transportation  of  freights 
and  the  carryiijg  on  of  its  business  as  that  of  a  common  car- 
rier; that  the  depot  of  defendant  in  which  it  was  stored 
awaiting  shipment  was  burned  without  any  fault  or  negli - 
gence  on  the  part  of  this  defendant ;  that  defendant  stored 
and  kept  said  leather  with  due  care,  and  said  fire  occurred 
at  night,  and  consumed  said  leather  before  it  could,  by  due 
care  or  prudence,  have  been  preserved.  Therefore  defend- 
ant says  it  is  not  liable  for  the  loss  of  the  said  leather,  and  of 
this  it  puts  itself  on  the  country."  The  demurrer  to  this 
plea  was  overruled. 

At  plaintiff's  request  the  court  gave  the  following  written 
'charges  :  **(l )  The  court  charges  the  jury  that  the  burden  is 
•on  the  defendant  to  show  that  the  leather  was  destroyed  with- 
out negligence  or  want  of  due  care  on  the  part  of  the 
•defendant  and  its  employees ;  and  if  the  jury  are  not  satisfied 
irom  the  evidence  that  due  care  and  diligence  were  used  by 
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said  defendant  and  its  i^mployees,  and  because  of  such  want 
of  care  and  diligence  such  destruction  occurred,  they  will  find 
for  plaintiff.     (2)  The  court  charges  the  jur^'  that  it  is  for 
the  railroad  company  to  prove  to  the  reasonable  satisfaction 
of  the  jury  that  the  loss  occurred  notwithstanding  the  fact 
that  the  company  and  its  employees  used  due  care  and  dili- 
gence ;  and  if  the  jury,  after  considering  all  the   evidence  in 
this  case,  are  not  reasonably  satisfied  that  the  company  and 
its  employees  did  use  such  care  and  diligence,  the  verdict  will 
be  for  the  plaintiff.     (3)  The  court  charges  the  jury  that  the 
burden   is  on   the  defendant   to  show  that  the  leather  was 
destroyed  by  fire,  and  such  destruction  occurred  without  neg- 
ligence or  want  of  due  care  on  the  part  of  defendant  and  its 
employees;  and,  if  the  jury  are  not  so  satisfied  from  the 
evidence,  then  they  will  find  for  the 'plaintiff.     (4)  The  court 
charges  the  jury  that  if   reasonable  care  of  the   goods   re- 
quired the  watching  of  the  depot,  and  the  railroad  failed  to 
have  a  sufl&cient  watch  to  preserve  the  goods  from  loss,  plain- 
tiff is  entitled  to  recover  in  this  case,  if  he  has  satisfied  the 
jury  that  he  delivered  the  goods  to  the  railroad  to  be  trans  - 
ported  for  a  reward,  and  they  were  destroyed  by  fire  and  not 
delivered,  and  the  value  of  the  goods  has  been  shown. '  *     The 
court,   at  defendant's   request  gave   the    following  written 
charges  :     **(c)  The  court  charges  the  jury  that  the  law  did 
not  require  the  defendant  to  inform  Gidley  of  the  route  over 
which  it  would  ship  the  leather;  and,  if  Gidley  did  not  give 
the  defendant  instructions  over  which  route  to  ship  the  leather, 
then  the  law  gave  the  defendant  the  right  to  ship  the  leather 
over  the  usual   and  customary   route  the  defendant  used  to 
ship  goods  from  Gadsden  to  Philadelphia,  if  such  route  was 
reasonable  and  prudent,     (d)  The  court  charges  the  jury,  if 
the  jury  believe  from  all  the  evidence  that  defendant  held  the 
leather  for  shipment  by  its  usual  and  customary  route  for 
shipping  freights  to  Philadelphia,  and^that  such  arrangement 
^or  shipment  was  reasonably  prudent,  and  if  the  jury  believe 
from  the  evidence  that  defendant  exercised  reasonable  care 
and  diligence  in  keeping  it  for  such  shipment,  then  plaintiff 
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is  not  entitled  to  recover,and  the  jury  must  find  for  defendant." 

Thomas  G.  Jones  and  Burnett  &  Culli^  for  appellant. 
Dortch  &  Martifiy  for  appellee. 

Coleman,  J.  The  appellee  sued  the  appellant  to  recover 
damages  for  the  loss  of  two  lots  of  leather  received  by  it,  as 
a  common  carrier,  from  plaintiff,  to  be  delivered  to  certain 
parties  in  Philadelphia,  the  contract  being  evidenced  by  the 
bill  of  lading  of  the  defendant.  The  leather  was  delivered 
at  Gadsden,  Ala.  The  defendant  railroad  company  had  a 
short  line,*  of  five  miles  in  length,  running  from  Gadsden  ta 
Attalla,  but  extending  no  further,  and  the  train  on  this  short 
line  left  Gadsden  at  4  :30  p.  m.  of  each  day.  The  Alabama 
Great  Southern  Railroad  passed  Attalla  going  northward. 
The  defendant  railroad  had  a  line  running  from  Gadsden 
south  to  Calera,  leaving  the  former  point  at  9  :30  a.  m.  daily, 
except  Sunday,  and  there  connecting  with  its  main  line 
going  north.  This  was  the  usual  route  for  the  transportation 
of  freight  north.  The  leather  was  delivered  at  about  noon 
on  Saturday,  after  the  train  had  left  for  Calera,  but  before  the 
train  left  for  Attalla.  The  leather  was  burned  on  Saturday 
night.  The  bill  of  lading  guarantied  '^through  rates/'  and 
the  shipper  gave  no  directions  as  to  the  route  of  shipment. 
One  of  the  principal  questions  involved  is  whether  the  de- 
fendant could  be  charged  with  negligence,  under  the  facts 
and  terms  of  the  contract,  for  failing  to  ship  the  leather  via 
Attalla  on  the  4:30  p.  m.  train.  The  writer  is  of  the 
opinion  that  the  defendant  had  the  right  to  transport  the 
leather  over  its  usual  route,  and  was  not  guilty  of  any  neg- 
lect of  duty  in  storing  the  leather  for  its  next  freight  train 
south  to   Calera.     It   is  the   opinion  of  the  court,   however, 

under  the  facts  of  the  case,  and  which  are  not 
ifr^uLSSSh"^^    controverted,  that,  as  matter  of  law,  the  defend- 

Failure  to  Ship—  .       . .  /-     i      •        i  •  ^i_  j 

LiRbiutyofcor-     aut  was   uot  justified   m  keeping   the    goods 

for  the  next  freight  train  of  defendant,  which 
did  not  leave  Gadsden  for  Calera  until  Monday  morning, — 
there  being  no  freight  train  run  on  Sunday, — and  its   failure 
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to  ship  the   leather  to  Attalla  at  4  :30  p.    m,  on  the  day  re- 
ceived rendered   it  liable  for  the   loss  which  occurred  by  the 
fire.    Leather  is  not  perishable,  nor  subject  to  damage  by  rea  - 
son  of  such  short  delay.    The  parties  must  have  contemplated 
the  shipment   of  the   leather  over  the  accustomed  route  for 
carrying  freight  north  by  the  defendant.     Hutch.  Car.  §  312. 
It  must  be  understood,  however,  that  the  principle  is  limited 
to  cases  which  involve  no  unreasonable   delay  or  risk,  or 
increase  or  cost  of   transportation.     We  think  that  charges 
(c)  and  (d)  given  by  the  court  expressed   the  law   correctly. 
The  court  is  of  the  opinion  that  the  demurrer  to    game-pieadiM 
the  second    plea,    upon    the    grounds    taken, 
should  have  been  overruled. 

As  the  case  must  be  reversed  for  other  reasons  than  the 
one  stated ,  we  deem  it  improper  to  discuss  the  evidence  rel  - 
ative  to  the  cause  of  the  fire  which  destroyed  the  building  in 
which  defendant  stored  the  goods  for  shipment,  and  the  care 
and  diligence  used  lo  preserve  the  leather  from  destruction 
by  fire.  The  bill  of  lading,  among  other  things,  contained  a 
clause  exempting  it  from  loss  by  fire  ** while  in  . 
depot  or   places  of  reception.''     The   rule    is     !5S»nIt^-DuS* 

1  -  IDlliSonce — Bur- 

that  a  common  carrier,  by  contract,  cannot  den  of  Proof, 
exempt  itself  from  the  exercise  of  reasonable 
care  and  diligence,  but  all  such  provisions  are  construed  to 
relieve  the  common  carrier  from  absolute  liability,  as  he 
would  be  at  common  law,,  and  impose  upon  it  the  burden  of 
showing  that  it  used  **due  care  and  reasonable  diligence*'  to 
prevent  the  loss,  or  accident  which  caused  the  loss.  Rail- 
road Co.  V,  Touart,  97  Ala.  514,  11  South.  756,  and  authori- 
ties; Same  v.  Oden,  80  Ala.  ZZ, 

The  first  charge  given  for  plaintiff  exacted  too  high  a  degree 
of  proof.  We  have  had  occasion  to  construe  the  word  **satis- 
^Yi"  when  used  in  an  instruction  to  a  jury,  and 
all  such  charges  have  been  condemned.  Torrey  S^SfA^"^ 
t'.Burney,  113  Ala.  496,  21  South.  348.      This  i^SS?ti5S°°'" 
rule  has  been  followed  in  many  subsequent  ad- 
judications.     Charge  3  given  for  plaintiff  is  subject  to  the 
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same  criticism.  Charge  4  given  for  plaintiff  imposed  too 
great  a  burden  upon  the  defendant.  It  required  of  the  de- 
fendant **to  keep  a  suflficient  watch  to  preserve 
USS^^^  the  goods  from  fire. '  *  This  charge  deprived  the 
instruotions.        defendant  of  all  the  benefit  derived    from   the 

fire -exemption  clause.  By  the  contract,  the 
defendant  was  required  to  exercise  due  care  and  diligence.. 
The  charge  imposed  a  liability  absolutely  upon  the  defendant, 
if  the  goods  were  destroyed  by  fire.  The  question  is  not 
whether  there  **was  a  sufficient  watch  to  preserv'e  the  goods,** 
but  whether  the  care  and  diligence  observed  to  preserve  the 
goods  or  prevent  the  fires  were  reasonable,  under  all  the 
circumstances.  What  we  have  said  will  be  sufficient  on 
another  trial.     Reversed  and  remanded. 

Coleman,  J.,  dissenting  upon  the  proposition  that,  as 
matter  of  law,  the  retention  of  the  goods  for  shipment  via 
Calera,  upon  its  next  train,  devolved  a  liability  upon  defend- 
ant. At  most,  under  the  facts,  the  question  of  .negligence 
should  have  been  left  to  the  jury. 


Hoffman  ef  al. 
Union  Pac.  Ry.  Co. 

{Court  of  Appeals  of  Kansas,  Jan,  7,  i8gg.) 

Carriers — Whether  Liable  for  Losses  Beyond  Their  Own  Lines.* — 
A  railroad  receiving  freight  destined  to  a  point  beyond  its  line  is  only 
bound,  in  the  absence  of  a  special  contract,  to  safely  carry  over  its 
own  route,  and  deliver  it  to  the  next  connecting  carrier  ;  but  it  may 
agree  that  it  will  assume  the  responsibility  of  its  transportation  the 
entire  distance,  in  which  case  its  liability  will  be  correspondingly 
extended.  Such  will  not  be  inferred  from  doubtful  expressions  or 
loose  language,  but  only  from  clear  and  satisfactory  evidence. 

*See  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  N.  K.  Fairbanks  A  Co. 
■(C  C.  A.),  ante  and  notes. 


Am  &  Eng  CARRIERS  OF  FREIGHT  221 

RCas 

Hoffman  v.  Union  Pac.  Ry.  Co 

Case  at  Bar.— The  bill  of  lading  and  stipulation  in  this  case  ex> 
amined,  and  held  not  to  extend  the  liability  of  the  defendant  in  er-^ 
ror  beyond  the  delivery  of  the  freight  to  the  connecting  line. 

Mahan,  p.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

V 

Error  by  plaintiffs  from  Dickinson  county  district  court. 
Affi?med> 

The  plaintiff  in  error  delivered  to  the  defendant  in  error, 
at  Enterprise,  Kan.,  a  car  load  of  fiour  to  be  shipped  to 
Hempstead,  Tex.,  and  received  from  said  defendant  in  error 
a  bill  of  lading,    which  constituted  the  entire         «     „      ^ 

'^  Case  Stated. 

contract  between  the  parties.     Said  bill  of  lading 
was  filled  out  by  the  plaintiff  upon  a  blank  furnished  by  the 
defendant,  and  signed  by  the  agent  of  the  defendant  and  by 
the  plaintiff.     The  plaintiff  knew  that  the  destination  was 
not  upon  the  line  of  the  Union  Pacific  road.  The  letters  **Via 
M.,  K.  &T."  were  inserted  in  the  bill  of  lading,  and  were  un- 
derstood as  instruction  to  ship  said  car  by  the  way  of  the  Mis- 
souri, Kansas  &  Texas  Railway,  the  nearest  connection  with 
which  was  at  Junction  City, Kan.  The  defendant  transported 
said  flour  to   Junction   City,   and   there   delivered  it  to  the 
Missoori,  Kansas  &  Texas  Railway  Company.     Said  Com- 
pany transported  it  to  Denison,  Tex.,  and  delivered  it  to  the 
Houston  &  Texas  Central  Railway  Company;    and   such 
company  transported  it  to  Hempstead,  Tex.,  but  did  not 
deliver  it  to  the  consignee,  or  collect  the  draft  therefor,  which 
was  attached  to  the  bill  of  lading.     This  action  was  brought 
to  collect  the   value  of  the   flour  from  the  defendant.     Upon 
the  conclusion  of  the  evidence  in  the  court  below,   the  court 
instructed  the  jury  to  find  a  verdict  for  the  defendant,  which 
was  done,   and  judgment  rendered  against  the  plaintiff  for 
costs.    To  reverse  this,  the  cause  is  brought  to  this  court. 

Siambaugk  &  Hurdy  for  plaintiffs  in  error. 
^'L,  Williams y  N,  H,  Loomis,  and -^.  W,  Blair y  for  de- 
fendant in  error. 

Wei.i,s,  J.     (after  stating  the  facts) .     The  only  real  ques- 
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tion  in  this  case  is  :  Did  the  Union  Pacific  Railway  Company, 
by  its  bill  of  lading,  contract  to  deliver  the  flour  it  received 
to  the  consignee  at  Hempstead,  Tex.,  or  was  its  contract 
only  to  carry  it  to  the  junction  of  its  road  with  the  Missouri, 
Kansas  &  Texas  Railway,  and  there  deliver  it  to  the  Connect  ■ 
ing  line?  The  issue  is  clearly  stated  bj'  the  attorney  for  the 
plaintiff  in  error  in  these  words  :  **If  the  responsibility  of 
the  defendant  in  error  ceased  upon^the  delivery  of  the  flour 
to  the  Missouri,  Kansas  &  Texas  Railway  Company  at 
Junction  City,  the  judgment  of  the  district  court  should  be 
affirmed;  if  not,  it  should  be  reversed.*'  This  question  must 
be  decided  upon  the  bill  of  lading  alone,  as  there  was  no 
other  contract.  The  face  of  the  bill  of  lading  read  as  fol- 
lows : 

* 'Union  Pacific  System.     Bill  of  Lading.  No.  470. 

,  * 'Enterprise,  Kansas,  Apr.  1,  189-. 
"Received   of   C.    Hoffman  &  Son  the  following  described 
freight,    in  apparent   good  order,   marked  and  consigned  as 
noted  below,  contents  and  value  unknown,  to  be  transported 

to (do  not  insert  point  not  on  the  lines  of  this  system), 

and  delivered  in  like  good  order  to  the  consignee  or  owner  at 
said  station,  wharf,  or  landing  (or,  if  said  freight  is  forwarded 
beyond  the  lines  of  this  system,  to  such  company  or  carriers 
whose  line  may  be  considered  a  part  of  the  route  to  place  of 
destination),  on  payment  of  freight  charges,  together  with 
such  charges  as  shall  have  been  advanced  on  the  same.  This 
contract  and  the  responsibilities  of  the  parties  thereto  is  lim- 
ited and  controlled  by  the  conditions  as  printed  on  the  back 
thereof,  as  also  by  the  terms  and  conditions  of  this  company's 
printed  tariffs,  which  are  hereby  declared  to  be   an  essential 

part  of  this  contract. 

'The Railway  Company, 

By  C.  C.  Tilton,  Agent. 

'C.  Hoffman  &  Son,  Shipper. 
(Original.) 

Consignee,  shipper's  order;  notify  Isaac  Heidenheimer. 

'Destination,  Hempstead,  Texas. 


**'ine — 
(I- 

<  ( 
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**(This  original  bill  of  lading  must  be  filled  out  and  signed 
^ith  ink  or  indelible  pencil,  and  delivered  to  shipper.) 


Marks. 

Package. 

Description 
of  Article. 

Weight  Subject 
to  Correction. 

■      < 

1 

»      1 

»      ■ 

1       < 

1 

4,501-2 
IS. 

Sack  Flour. 
Bbls. 

22,600 
3,000 

25,600 

**  S.  C.  O.  R.  &  W. 

**Car  No.  35,598,  Initial  U.  P. 

**Via  M.,  K.  &  T.  thro.  rate.  45.*' 

Upon  the  back  of  the  bill  of  lading  are  printed  conditions, 
the  only  part  of  which  having  any  bearing  on  the  issues  of 
this  case  reads  as  follows  : 

**As  a  part  of  this  agreement,  all  other  carriers  transport- 
ing, as  a  part  of  the  through  line,  the  property  herein 
receipted  for,  shall  be  entitled  to  the  benefit  of  all  the  excep- 
tions, and  conditions  above  mentioned.  The  company 
agrees  to  forward  the  property  to  the  place  of  destination 
named,  but  its  responsibility  as  a  common  carrier  is  to  cease 
at  the  station  where  the  freight  leaves  the  road,  when  the 
proj>erty  is  to  be  delivered  to  connecting  road  or  carriers ; 
and  in  case  it  is  necessary,  in  order  that  such  property  reach 
its  destination,  that  it  should  be  forwarded  by  an  ocean 
route,  such  property  is  taken  subject  to  all  the  terms  and  con- 
ditions contained  in  the  ocean  bill  of  lading  of  this  company, 
or  of  any   other   company  completing  the  transportation.*' 

On  the  trial  a  stipulation  was  made  as  follows:  **It  is 
hereby  stipulated  and  agreed  by  and  between  the  parties  to 
the  above -entitled  cause  that  the  following  facts  shall  be 
taken  as  true  for  the  purposes  of  this  case,  and  that  the  same 
may  be  considered  on  the  trial  of  this  cause,  so  far  as  the 
same  may  be  material  and  relevant :  On  the  1st  day  of  April, 
A.  D.  1892,  plaintiffs  delivered  to  defendant,  at  Enterprise, 
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Kansas,  a  carload  of  flour;  and  the  defendant  then  delivered 
to  plaintiffs  a  bill  of  lading,  which  said  bill  of  lading,  with 
the  conditions  printed  on  the  back  thereof,  constitutes  the 
contract  between  said  plaintiffs  and  said  defendant.  The 
paper  attached  to  plaintffs*  petition,  with  the  conditions 
printed  on  the  back  thereof,  and  marked  *  Exhibit  A,*  is  a  true 
copy  of  said  bill  of  lading  and  contract.  The  words,  'Con- 
signee, shipper's  order;  notify  Isaac  Heidenheimer.  Desti- 
nation, Hempstead,  Texas,'  were  intended  to  mean,  and  by 
plaintiffs  and  defendants  were  understood  to  mean,  that  said 
flour  was  to  be  shipped  to  Hempstead,  Texas,  that  Isaac 
Heidenheimer  should  be  notified  of  its  arrival,  and  that  the 
same  should  be  delivered  only  upon  the  delivery  of  the  bill 
of  lading,  and  subject  to  such  conditions  as  plaintiffs  should 
name.  Plaintiffs  attached  a  draft  to  said  bill  of  lading,  and 
delivered  the  same  to  the  cashier  of  the  Bank  of  Enterprise^ 
Kansas, for  collection  for  the  credit  of  said  plaintiffs.  Exhibit 
B,  attached  to  plaintiffs'  petition,  is  a  true  copy  of  said 
draft,  with  the  indorsement  of  instructions  written  upon  the 
back  thereof.  The  Bank  of  Enterprise  forwarded  said  draft 
and  bill  of  lading,  together  with  a  statement  of  the  account  of 
said  car  load  of  flour,  copy  of  which  said  account  is  attached 
to  plaintiffs'  petition,  and  marked  *  Exhibit  C,'  to  a  bank  at 
Galveston,  Texas,  for  collection.  Said  Isaac  Heidenheimer 
neglected  and  refused  to  pay  said  draft  upon  presentation, 
and  said  draft,  together  with  said  statement  of  account 
and  bill  of  lading,  was  returned  by  the  bank  at  Gal- 
veston, Texas,  to  the  Bank  of  Enterprise,  and  by  the 
Bank  of  Enterprise  returned  to  plaintiffs.  Said  draft 
remains  unpaid.  The  defendant  transported  said  car  load 
of  flour  from  Enterprise  to  Junction  City,  Kansas;  and  the 
defendant  there  delivered  the  same  in  good  order  to  the 
Missouri,  Kansas  and  Texas  Railway  Company.  The  M., 
K.  &  T.  Ry.  Company  transported  the  same  to  Denison, 
Texas,  and  there  delivered  the  same,  in  good  ordet,  to 
the  Houston  &  Texas  Central  Railway  Company.  The  H. 
&  T.  C.  Ry.  Company  transported  the  same  to  Hempstead, 
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Texas,  and  there  delivered  the  same  to  some  person  to  the 
parties    to  this  action  unknown;  such   person   not   having^ 
been  authorized  by  the  plaintiffs  to  receive  the  same.     At 
the  time  of  the  receipt  and  the  transportation  of  said  car  load 
of  flour,  there  was  a  joint  interstate  freight  tariff  in  effect 
between  the  Atchison,  Topeka   &   Santa  Fe,    Kansas    City, 
Fort  Scott  &    Memphis,    Southern    Pacific,  Missouri    Pa- 
cific,   and    numerous    other     Western    Railways,    includ- 
ing the  Union   Pacific,    Missouri,    Kansas    &    Texas,    and 
Texas     Central     Railways.      That    said     joint     interstate- 
freight  tariff    fixed    the    through   rate   of    a    car     load    of 
flour  from    Enterprise,     Kansas,    to     Hempstead,    Texas,, 
at  forty -five  cents  per   hundred  pounds,  of  which  through 
rate  the    Union    Pacific   received   twelve   and    seven -tenths 
cents  per    one   hundred    pounds  for  carrying    a    car    load 
of  flour  from  Enterprise,  Kansas,  to    Junction  City,    Kan- 
sas,   and    there  delivering  the  same   to   Missouri,    Kansas. 
&  Texas  Railroad;  the  balance  of  said  forty-five  cents  per 
one  hundred  pounds   being  divided   between  the  Missouri,. 
Kansas  &  Texas  Railway  and  the  Houston  &  Texas  Central: 
Railway.     That  said  tariff   was  agreed   upon   between    the 
different  roads  in  interest  prior  to  the  shipment  of  the  car  load 
of  flour  in  controversy  in  this  case,  and    said  shipment   of 
flour  was   made   under  said  tariff.     That,  before  the  com- 
mencement of  this  action,   the  defendant  company  received 
its  portion   of  the  through   rate   on   said  shipment  of  flour 
under  said  tariff.     Hempstead,  Texas,  is  not,  and  was  not  at 
the  time  of  the  shipment  of  the  said  car  load  of  flour,  located 
upon  the   lines   of  the   Union   Pacific  system  of   railroads.. 
Said  consignment  of  flour  was  carried  over  the  usual  and 
ordinary  route  for  the   shipment  of  flour   from  Enterprise ►. 
Kansas,  to   Hempstead,    Texas.       It  is    further  stipulated 
and  agreed  that  either  party  to  this  action  shall  be  at  liberty^ 
to  offer  evidence  to  prove  such  other  facts  as  shall  be  material 
to  the  issue  in  this  case.'* 
The  plaintiff  in  error  claims  that  the   defendant  in  error 
13  (N  8)  A  &  E  R  Cas— 15 
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"Mras  responsible  for  the  loss  of  this  flour,  either  for  the 
reason  that  the  three  companies  were  co -partners  in  this 
transaction,  or  that  the  two  other  roads  were  the  agents  of 
the  defendants  in  error.  Neither  the  theory  of  co- 
partnership,   nor    of     agency,    can    be     sustained,    unless 

we  first  assume  that  the  defendant  in  error 
Sr"iabfri5J^'**^"  contracted  to  transport  the  flour  to  its  final 
rrhairowniiines.  destination,   or  that  the  English   rule   prevails 

in  this  country  that  '* where  a  railroad  company 
received  goods  to  be  shipped  to  a  destination  beyond  its  line, 
in  the  absence  of  any  special  contract,  it  will  be  responsible 
for  the  safe  delivery  of  the  goods  at  the  place  of  destination." 
We  do  not  think  that  this  rule  prevails  in  Kansas.     In  2 
J^m.  &    Eng.    Enc.    Law    (1st  Ed.)  p.  862,  it  says:     **In 
Kansas  the  question  has  arisen  in  a  case  in  which  the  court 
intimates  an  opinion  in  favor  of  the  adoption  of  the  English 
rule," — citing  Berg  v.    Railroad  Co.,  30  Kan.  563,  2  Pac. 
639.     A  careful  reading  of  this  case  fails  to  show  any  such 
intimation.     In  the   second  edition  of  the  Encyclopedia  of 
Xaw  this  is  not  repeated;  but  in  volume  6,  p.  613,  numerous 
IKansas  cases  are  cited  as  supporting  the  rule  that  **the  initial 
•carder  is  liable  for  losses  on  lines  subject  to  its  management ; 
1)ut  where  a  railroad  company  receives  goods  for  a  destination 
l>eyond  its  line,  but  names  no  express  agreement  to  trans- 
port to  such  point,  and  does  expressly  provide  that  it  is  not 
to   be  responsible   as  carrier  beyond  its  line,  and  that  its 
liability  is  to  terminate  upon  a  delivery  of  the  goods  to  the 
•connecting  carrier,  it  is  not  liable  beyond  its  own  line.*'     We 
^ think  this  rule  is  clearly  deducible  from  the  opinion  cited, 
iand  is  the  law  of  this  state.     **The  syllabus  of  the  case  of 
^Berg  V,  Railroad  Co.,  30  Kan.  561,  2  Pac.  639,  in  which  the 
^opinion  was  written  by  Mr.  Justice  Brewer,  reads  as  fol- 
lows :     'Where  a  railroad  company  receives  goods  for  trans - 
Tportation  to  a  point  beyond  its  lines  upon  a  special  contract, 
^in  which   is   no  express   agreement  to  transport  to  such  a 
jpoint«  but  the  place  is  only  named  as  the  point  of  destination, 
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and  in  which  it  expressly  agrees  that  the  goods  are  to  be 
transported  over  the  company's  road,  and  delivered  in  good 
order  to  the  connecting  carrier,  and  that  the  company  is  not 
to  be  responsible  as  carrier  beyond  its  line,  and  its  liability 
as  such  is  to  terminate  upon  delivery  of  the  goods  to  the 
connecting  carrier,  held — First,  that  there  is  no  uncertainty 
or  ambiguity  in  the  contract,  and  that  it  is  clearly  only  a 
contract  for  transportation  over  its  own  line  and  delivery  to 
a  connecting  carrier;  second,  that  such  contract,  being  no 
contract  for  through  transportation  to  the  point  of  destina- 
tion, presents  no  question  of  an  attempt  to  limit  the  com- 
mon-law liability  of  the  carrier  as  to  anything  happening 
beyond  its  line;  third,  that  the  company  transporting  over 
its  own  line,  and  delivering  the  goods  in  safety  to  the  con- 
necting carrier,  performs  its  contract,  and  is  not  liable  for 
any  subsequent  loss  or  damage.'  "  This  was  cited  and 
approved  in  Railroad  Co.  v.  Richardson,  53  Kan.  161,  35 
Pac,  1115,  and,  we  think,  disposes  of  this  case.  The  fair 
reasonable  construction  of  the  bill  of  lading  is  that  the 
defendant  should  transport  the  freight  to  the  caseatBar 
XM>int  where  it  made  connection  with  the  Mis- 
souri, Kansas  &  Texas  Railway,  and  there  deliver  it  to  said 
connecting  line,  when  its  liability  should  terminate;  and 
this  construction  is  not  overthrown  by  the  fact,  either,  that 
said  defendant,  by  virtue  of  its  through  traffic  arrangements, 
received  more  than  its  usual  local  rate  for  its  haul,  or  that 
it  contracted  for  a  through  rate,  and  that  the  other  lines  on 
the  through  rates  should  have  the  benefit  of  all  the  exceptions 
and  conditions  by  it  required.  The  judgment  of  the  court 
below  will  be  affirmed. 

McElroy,  J.,  concurs.     Mahan,  P.  J.,  dissents. 
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V, 

Wisconsin,  M.  &  P.  R.  Co. 

(Supreme  Court  of  Minnesota,  April  15^  1898,) 

Railroad  Commission* — Jurisdiction  to  Compel  Construction  or 
Connecting  Switch — Federal  and  State  Necessity — Burden  of  Proof. 
— Where  the  putting-  in  of  a  connecting  switch  at  the  crossing  of 
two  railroads  to  facilitate  the  transfer  of  cars  from  one  road  to  the 
other  will  benefit  both  state  and  interstate  traffic,  heldy  there  is 
concurrent  jurisdiction  in  the  state  and  federal  authorities  to  order 
the  putting  in  of  such  connection.  Heldy  it  sufficiently  appears  that 
there  is  in  this  case  such  necessity  for  the  connection  in  question, 
arising  from  the  benefit  which  will  accrue  to  state  traffic  alone,  that 
the  state  railroad  and  warehouse  commission  were  warranted  in  or- 
dering the  connection  to  be  made.  But  held,  further,  on  the  appeal 
from  the  order  of  the  commission,  the  burden  was  on  the  appellant 
railroad  companies  to  show  a  want  of  such  necessity,  and  they 
failed  to  maintain  that  burden. 

Same— Joint  Rates — Constitutionality  of  Statute. — Held,  chapter 
10,  Gen.  Laws  1887,  as  amended  by  chapter  91,  Laws  1895,  does  not, 
at  least  as  applied  to  the  present  case,  contravene  either  the  federal 
constitution  or  the  constitution  of  this  state  in  conferring-  upon  the 
commission  power  to  require  the  making  of  such  a  connection,  the 
transfer  and  interchange  of  loaded  cars,  and  the  making  of  joint 
rates  for  through  shipments  when  a  part  of  the  haul  is  on  one  and 
part  on  the  other  of  the  two  connecting  railroads. 

(Syllabus  by  the  Court.) 

Appeal  by  defendants  from  Yellow  Medicine  county  dis- 
trict court.     Affirmed, 

Albert  E,  Clarke y  W.  F.  Booth,  and  M.  D,  Graver ^  for 
appellant  Wisconsin,  M.  &  P.  R.  Co. 

H,  W,  Childs,  Atty.  Gen.,  and  Geo,  B,  Edgerton,  Asst. 
Atty.  Gen.,  for  respondent. 

*See  Chicago,  M.  &  St.  P.  Ry.  Co.  v,  Tompkins  et  aL  (C.  C,  S. 
Dak.),  12  Am.  &  Eug.  R.  Cas.,  N.  S.,  70  and  note,  p.  84. 
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Canty,  J.  The  Willmar  &  Sioux  Falls  Railroad  extends 
from  Willmar,  in  this  state,  in  a  southwesterly  direction,  to 
Sioux  Falls,  in  South  Dakota,  and  is  crossed  nearly  at  right 
angles  by  the  Wisconsin,  Minnesota  &  Pacific 
Railroad,  near  Hanley  Falls,  in  this  state. 
The  former  railroad  is  a  part  of  the  Great  Northern  system 
of  railroads,  and  the  latter  is  oj>erated  in  connection  with  the 
Minneapolis  &  St.  Louis  Railway,  and  as  a  part  of  the  same. 
The  crossing  near  Hanley  Falls  is  a  grade  crossing, 
and  there  has  never  been  any  switch  connecting  the 
two  railroads  at  that  point.  Chapter  10,  Gen.  Laws 
1887,  as  amended  by  chapter  91,  Laws  1895,  provides: 
*'Sec.  3.  (A)  That  all  common  carriers  subject  to  the 
provisions  of  this  act  shall  provide  at  all  points  of  con- 
nection, crossing  or  intersection  at  grade  where  it  is  prac- 
ticable and  necessary  for  the  interest  of  traffic,  ample  facili- 
ties by  track  connections  for  transferring  any  cars  used  in  the 
regular  business  of  their  respective  lines  of  road  from  their 
lines  or  tracts  to  those  of  any  other  common  carrier  whose 
lines  or  track  may  connect  with,  cross  or  intersect  their  own, 
and  shall  provide  equal  and  reasonable  facilities  for  the  in - 
terchange  of  cars  and  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding  and  delivering  of  passen  - 
gers,  property  and  cars  to  and  from  their  several  lines  and 
those  of  other  common  carriers  connecting  therewith."  The 
act  further  provides  that,  on  the  application  of  any  person 
interested,  the  state  railroad  and  warehouse  commission  shall 
order  connections  to  be  made  at  such  crossings,  and  this  is 
conceded  by  appellants.  The  commission  did  so  order  in 
this  case  after  notice,  and  a  hearing  had  in  the  manner  pro- 
vided by  the  statute.  Both  railroad  companies  appealed  to 
the  district  court  from  the  order.  On  a  hearing  had  in  the 
district  court,  the  order  was  affirmed,  and  the  connection  or- 
dered to  be  made  by  a  curved  switch,  778.6  feet  long,  and  par- 
ticularly described,  just  as  the  commission  had  ordered. 
From  the  judgment  of  the  district  court  entered  thereon,  both 
railroad  companies  appeal  to  this  court.     The  Wisconsin, 
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Minnesota  &  Pacific  Railroad  Company  has  appeared  and 
filed  a  brief,  but  the  other  appellant  has  not  argued  .the  case 
or  filed  any  brief. 

The  connecting  switch  will,  at  the  middle  of  the  same,  ex- 
tend outside  of  the  right  of  way  of  each  and  either  railroad, 
and  it  will  be  necessary  to  condemn  at  that  ^lace  a  narrow 
strip  of  land,  a  few  hundred  feet  long,  for  the  use  of  the  switch. 
One  of  the  lines  of  the  Great  Northern  System  extends  from 
Duluth,  southwest  to  Willmar.  Another  extends  from  St. 
Paul  and  Minneapolis,  west  to  Willmar.  These  two  lines 
pass  through  large  areas  of  wood  land,  the  timber  on  which 
is  available  for  fuel  and  fence  posts.  Southwest  of  Willmar, 
and  for  many  miles  in  all  directions  around  Hanley  Falls, 
the  country  is  mostly  prairie.  Timber  is  scarce,  and  great 
quantities  of  cordwood  and  fence  posts  are  brought  down  on 
the  Willmar  &  Sioux  Falls  Railroad  from  said  timbered  re- 
gions, and  distributed  along  that  road.  Timber  is  not  as 
plentiful  along  the  Minneapolis  &  St.  Louis  System.  -For 
that  reason  cordwood  and  fence  posts  are  much  dearer  at  the 
stations  on  the  Wisconsin,  Minnesota  &  Pacific  Railroad, 
east  and  west  of  Hanley  Falls,  than  such  wood  is  at  that  sta- 
tion and  the  stations  north  and  south  of  it  on  the  Willmar  & 
Sioux  Falls  Railroad.  For  this  reason  it  is  for  the  benefit  of 
the  people  in  the  territory  tributary  to  the  Wisconsin,  Minn- 
esota &  Pacific  Railroad,  but  not  tributary  to  Hanley  Falls, 
that  this  connection  should  be  made,  so  as  to  enable  them  to 
have  cars  of  wood  transferred  at  that  point  from  the  Willmar 
&  Sioux  Falls  Railroad  to  the  Wisconsin,  Minnesota  &  Pa- 
cific Railroad,  and  distributed  at  the  stations  along  the  latter 
road.  But  this  will  deprive  the  Wisconsin,  Minnesota  &  Pa- 
cific Railroad  Company  of  the  benefit  of  a  much  longer  haul 
on  dearer  wood.  The  loss  of  revenue  which  will  result  to  it 
by  reason  thereof  is  one  of  the  grounds  of  its  complaint  here. 
A  large  number  of  cattle  are  raised  in  the  territory  tributary 
to  the  Wisconsin,  Minnesota  &  Pacific  Railroad  west  of  Han- 
ley Falls.  For  such  of  these  cattle  as  are  fat  enough  for  beef, 
Minneapolis  and  St.  Paul  are  the  best  market,  but,  for  the 
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stockers  and  feeders,  Sioux  City  or  Omaha  is  the  best  market. 
But  there  is  no  way  of  reaching  Sioux  City  or  Omaha  withfc 
cars  of  stock  shipped  from  said  territory  over  said  last-named 
road,  except  by  running  the  cars  first  to  Hopkins,  within  Ss 
'miles  of  Minneapolis,  and  then  transferring  them  to  another 
railroad  with  which  the  Minneapolis  &  St.  Louis  Railway 
Company  has  traffic  arrangements,  and  running  the  .cars  over 
such  other  road  to  Sioux  City  or  Omaha.  The  distance  fron^ 
Hanley  Falls  to  Sioux  City  by  this  route  is  380  miles,  while 
the  distance  from  Hanley  Falls  to  Sioux  City  over  the  Will  - 
mar  &  Sioux  Falls  Railroad  is  but  181  miles.  Making^ 
the  connection  in  question  will  deprive  the  Wisconsin^ 
Minnesota  &  Pacific  Railroad  Company  of  the  benefits  of 
such  longer  haul  on  such  stockers  and  feeders,  and  the  loss 
of  revenue  which  will  result  to  it  by  reason  thereof  is  another 
ground  of  its  complaint. 

1.    Appellant  Wisconsin,   Minnesota  &  Pacific   Railroad 
Company  contends  that,  as  the  shipping  of  stock  to  Sioux 
City  and  Omaha  is  interstate  commerce,  the  state  tribunals. 
have  no  jurisdiction  over  it,  and  must  not  take 
into  consideration  the  question  of  the  transfer-  cS^ioSn-^ 

f  .  .  1*1  ...        staructlonof  Con- 

nng  of  cars  of  such  stock  when  determining  the  nectmw  switch- 

Federal  ana 

necessity    of  a    connection   at    this    crossing.  ISSenS^SSST 
Conceding,   without    deciding,    that    the  state 
tribunals  would  have  no  jurisdiction  to  require  the  making 
of  this  connection  for  the  sole  purpose  of  transferring  car& 
engaged  solely   in  the  carrying  of   interstate   commerce,    it 
does  not  follow  that  these  tribunals  may  not  take  into  con- 
sideration the  benefit   to  such   commerce  also,  when  deter- 
mining the  necessity  of  this  connection.     The  whole  traffic- 
to  be  benefited  by  the  making  of  the  connection  may  be  am- 
ply sufficient  to  justify  requiring  the  same  to  be  made ;  yet 
the  part  of  such  traffic  commencing  and  ending  in  the  state- 
may  not  be  sufficient  when  taken  alone,  and  the  part  which 
consists  of   interstate  commerce  may  not  be  sufficient  whem 
taken  alone.     If  appellant's  position  is   correct,  neither    the 
state  tribunals  nor  the  federal  tribunals  would  have  jurisdic- 
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tion  in  such  a  case.  Clearly,  such  is  not  the  law.  In  such 
a  case  jurisdiction  is  concurrent.  If  there, is  some  necessity 
resulting  from  the  benefit  which  will  accrue  to  exclusively 
state  commerce  by  reason  of  the  putting  in  of  the  connection, 
this  gives  the  state  tribunals  jurisdiction  (Munn  v.  Illinois, 
94  U.  S.  126) ;  and,  in  disposing  of  the  case,  they  may  take 
into  consideration  the  whole  necessity  resulting  from  the 
T^rhole  benefit  which  will  accrue  to  all  cla$ses  of  commerce. 
But,  even  if  this  position  was  not  correct,  there  is,  in  our 
opinion,  ample  evidence  in  this  case  of  necessity  resulting 
from  the  benefit  which  will  accrue  to  exclusively  state  com  - 
inerce,  when  considered  alone,  to  justify  the  ordering  of  the 
<:onnection  in  question.  We  will  go  further.  Under  the 
statute,  every  presumption  is  in  favor  of  the  action  of  the 
•commission,  and  the  burden  was  upon  appellant  to  show 
that  such  action  was  contrary  to  law.  See  Steenerson  v, 
JRailwayCo.  (Minn.)  72  N.  W.  713.  Appellant  has  to- 
tally failed  to  maintain  that  burden.  No  evidence  was  of- 
fered by  appellant  in  the  district  court  at  all  as  to  the 
want  of  necessity  for  the  making  of  this  connection,  but 
it  rested  its  case  wholly  on  the  evidence  of  the  witnesses 
called  in  behalf  of  the  petitioner.  That  evidence  was  not 
in  appellant's  favor,  and  certainly  did  not  show  conclu- 
•sively  that  there  was  no  necessity   for  this  crossing. 

2.  Appellant  further  contends  that  said  act  of  the  legisla- 
ture is  unconstitutional  and  void,  and  the  judgment  en- 
tered in    this  case    is    erroneous,    because  they   contravene 

numerous  provisions  both  of  the  state  and  fed  - 
SS^c°oMtitu-    eral  constitutions.     Said  law  and  judgment  re - 

-tionality  of  Stat-  .  ,.        .     .  •  .1  e  • 

*ito.  quire  appellant  to  exercise   the  power  of  emi- 

nent domain,  construct  a  railroad  track,  operate 
the  same,  and  exchange  business  with  intersecting  roads; 
and  it  is  contended  that  all  of  this  is  outside  of  and  beyond 
what  its  charter  requires,  and  that,  therefore,  the  law  impairs 
the  obligation  of  the  charter  contract  between  appellant  and 
the  state, deprives  appellant  of  the  equal  protection  of  the  laws, 
takes  its  private  property  without  just  compensation,  deprives 
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it  of  the  right  to  contract  with  reference  to  its  own  business, 
etc.  All  of  these  constitutional  objections  may  be  considered 
together.  These  two  railroads  are  public  highways,  and  all 
of  these  objections  amount  simply  to  this  :  It  is  wholly  for- 
eign to  the  purpose  of  two  public  highways  of  the  same  char- 
acter to  require  them  to  connect  where  they  cross  each  other, 
so  that  public  traffic  may  pass  from  the  one  to  the  other. 
And,  where  a  private  corporation  has  been  chartered  to  con- 
struct, maintain,  and  operate  such  a  public  highway,  with 
the  right  to  charge  reasonable  compensation  for  its  ser  - 
vices  in  so  doing,  it  is  a  violation  of  its  charter  to  compel  it 
to  connect  its  highway  with  another  intersecting  highway  of 
the  same  character,  unless  the  right  to  require  the  connection 
is  expressly  reserved  in  the  charter.  We  cannot  so  hold. 
If  appellant's  position  is  correct,  it  has  the  constitutional 
right  to  completely  isolate  its  railroad  at  any  time  by  cutting 
it  oflf  from  all  connection  with  other  railroads,  unless  the 
right  to  compel  connections  is  expressly  reserved  in  its  char- 
ter. Its  road  commences  at  the  village  of  Morton,  in  this 
state  (an  unimportant  station  at  the  terminus  of  a  branch  of 
the  Minneapolis  &  St.  Louis  Railway),  and  extends  westerly 
to  Watertown,  in  South  Dakota;  so  that  it  may  at  any  time, 
and  in  spite  of  all  public  authority,  be  very  completely  iso- 
lated and  cut  off  from  all  large  commercial  centers,  if  appel- 
lant sees  fit  so  to  cut  it  off.  The  legislature  chartered  appel- 
lant to  construct,  maintain,  and  operate  a  public  highway, 
not  a  cul  de  sac  or  something  worse,  which  has  no  connection 
with  like  highways  either  at  its  ends  or  sides.  A  railroad 
is  an  improved  highway,  on  which  certain  modern  applian- 
ces are  used.  It  will  not,  as  a  general  rule,  serve  fully  the 
purpose  for  which  it  was  intended,  unless  the  connections 
between  it  and  other  like  highways  which  cross  or  touch  it 
are  improved  in  like  manner,  and  the  same  modern  applian- 
ces are  used  in  passing  from  one  road  to  the  other  over  those 
connections. 

Again,   why  is  not  the  doctrine  advanced  by  appellant  a 
two-edged  sword?  If  the  legislature  cannot  compel  the  mak- 
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ing  of  such  connections,  because  there  is  nothing  in  the  char- 
ter expressly  authorizing  or  requiring  the  making  of  them^ 
why  is  it  not  ultra  vires  under  such  a  charter,  and  without 
express  legislative  authority,  to  make  such  connections  vol- 
untarily? But  who  will  contend  that  a  railroad  company 
may  not,  without  express  authority,  and  as  incidental  to  its 
general  powers,  connect  its  tracks  with  the  tracks  of  other 
railroads  that  extend  to  its  road  at  its  ends,  or  intersect  it  at 
its  sides.  Appellant's  property  is  dedicated  to  public  use, 
** is  affected  with  a  public  interest,*'  and  the  legislature  cer - 
tainly  has  the  power  to  regulate  that  use  in  a  reasonable 
manner,  unless  appellant's  charter  expressly  protects  it  from 
such  regulation.  See  Munn  v.  Illinois,  94  U.  S.  126 ;  State  v, 
Wabash,  St.  L.  &  P.  Ry.  Co.,  83  Mo.  144;  AUnutt  v,  Inglis, 
12  East,  527;  Lord  Hale's  Treatise*'/?^  Jure  Maris,''  1 
Harg.  Law  Tracts,  6.  Appellant  was  chartered  to  serve  the 
public  within  the  scope  of  its  charter  powers  and  franchises, 
in  the  best  and  most  efficient  manner  possible.  It  was  not, 
as  it  seems  to  contend,  chartered  to  obstruct  public  traffic  or 
serve  the  public  the  least  that  self-interest  might  dictate. 
Appellant  cannot  be  allowed  to  obstruct  the  course  of  public 
traffic  under  the  claim  that,  by  putting  in  this  connection 
and  letting  such  traffic  take  its  course,  appellant  will  lose  a 
large  amount  of  revenue  which  it  would  otherwise  earn.  If, 
by  reason  of  putting  in  the  connection,  its  revenues  will  be 
so  reduced  that  it  will  not,  on  its  whole  business,  receive  a 
reasonable  compensation  for  its  ser\'^ices,  its  remedy  is  by  a 
readjustment  of  the  whole  or  such  part  of  its  schedule  of  rates 
and  fares  as,  under  the  circumstances,  ought  to  be  readjusted 
in  order  to  enable  it  to  earn  such  reasonable  compensation. 
It  is  contended  that,  even  if  the  connections  were  made, 
neither  railway  company  could  be  compelled  to  deliver  its 
loaded  cars  to  the  other,  to  be  carried  with  their  contents  to 
their  destination  over  the  road  of  such  other;  that  to  compel 
appellant  to  deliver  up  its  cars  to  be  carried  away  from  the 
line  of  its  road  to  distant  points  would  be  in  violation  of  its 
charter  contract,  and  unconstitutional ;  that,  for  this  reason, 
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it  is  useless  to  compel  the  making  of  the  connection  in  ques- 
tion, and  therefore  the  legislative  act  fails  of  its  purpose, 
and  is  unconstitutional  and  void.  Such  interchange  of  cars 
between  different  railroads  is  a  common  and  almost  universal 
practice ;  yet  there  are  few  railroad  charters  which  expressly 
authorize  this  practice.  It  would  hardly  be  contended  that 
such  an  act  of  interchange  is  ultra  vires  on  the  part  of  a 
railroad  company  whose  charter  is  silent  as  to  such  author- 
ity. As  incidental  to  the  operation  of  its  road,  a  railroad 
company  has  the  power  to  interchange  cars  with  other 
connecting  companies,  and  this  is  the  ordinary  and  usual 
way  of  doing  business.  We  are  clearly  of  the  opinion  that 
the  legislature  has  the  power  to  compel  a  common  carrier  to 
do  business  in  the  ordinary  and  usual  way,  and  therefore 
maj'  compel  such  interchange  of  cars  as  incidental  to  the 
business  for  which  the  company  was  chartered.  The 
supreme  court  of  Iowa  reached  the  same  conclusion  in  Rail  - 
way  Co.  V,  Dey,  48  N.  W.  98.  See,  also,  Atchison,  T.  &  S. 
F.  R.  Co.  V,  Denver  &  N.  O.  R.  Co.,  110  U.  S.  667,  4  Sup. 
Ct.  185;  Peoria  &  P.  U.  Ry.  Co.  z;.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  109  111.  135;  Railway  Co.  v.  Smithson,  45  Mich.  212,  7 
N.  W.  791 ;  State  v,  Wabash,  St.  L.  &  P.  Ry.  Co.,  83  Mo. 
144. 

The  statute  provides:  **In  the  event  that  said  railway 
campanies  fail  to  establish  through  joint  rates,  or  fail  to 
establish  and  charge  reasonable  rates  for  such  through  ship- 
ments, *  *  *  it  shall  be  the  duty  of  the  railroad  and 
warehouse  commission  of  this  state  *  *  *  to  establish 
reasonable  joint  rates  for  the  shipment  of  freight  and  cars  over 
any  two  or  more  connecting  lines  of  railroad  in  this  state, 
and  to  prescribe  the  reasonable  rules  under  which  any  such 
cars  so  transferred  shall  be  returned.**  Laws  1895,  p.  214,  § 
3  (C).  Appellant  suggests  that  cases  may  arise  where  it 
would  be  compelled  to  deliver  its  cars  to  another  carrier, 
who  is  insolvent,  or  where  the  couplings,  air  brakes,  or  other 
appliances  of  the  cars  of  one  of  the  carriers  will  not  match 
with  those  of  the  other,  and  where  it  would  be  unsafe  to  haul 
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such  other  cars.  It  is  only  necessary  to  say  that  such 
cases  can  be  disposed  of  when  they  arise.  There  is  no  sug- 
gestion that  this  is  any  such  a  case.  Appellant  seems  to 
contend  that  this  statute  attempts  to  make  the  two  or  more 
railroad  companies  partners  for  the  purposes  of  such  a 
through  shipment ;  that  it  attempts  to  compel  the  making  of 
a  joint  shipping  contract,  by  which  each  company  will  be 
liable  for  all  the  defaults  of  the  others  in  the  through  ship- 
ment; and  that,  therefore,  the  statute  is  unconstitutional 
and  void.  The  statute  merely  provides  that,  in  case  all 
the  railroad  companies  concerned  in  the  through  shipment 
fail  to  fix  a  reasonable  total  sum  for  the  total  haul,  the  com- 
mission shall  do  so  for  them.  There  is  nothing  in  this 
which  requires  any  company  to  assume  any  liability  beyond 
its  own  line  for  the  acts  of  others  in  making  the  haul. 

There  is  nothing  in  the  suggestion  that  the  two  appellants 
are  competing  roads,  within  the  terms  of  subdivision  F  of 
section  3  of  said  statute,  at  least  as  far  as  regards  the  trafi&c 
for  which  the  connection  in  question  is  required.  This  dis- 
poses of  the  case,  and  the  judgment  appealed  from  is  afl&rmed. 


Texas  &  P.  Rv.  Co. 

V. 

Clayton  e^  aL 

{Supreme  Court  of  the  United  States,  February  20,  i8gg,) 

Connecting  Carriers— Loss  of  Goods— "Actual  Custody" — Liabil- 
ity.*— A  railroad  company  undertook  to  transport  and  deliver  cotton 
under  a  bill  of  lading  providing  that  its  liability  should  cease 
upon  delivery  to  its  next  connecting  carrier  (a  steamship  company), 
and,  in  case  of  loss  before  its  delivery  and  its  final  destina- 
tion, that  carrier  alone  should  be  liable  "in  whose  actual 
castody"  the  cotton   was  at   the  time    of    the    loss.     The    cotton 

*As  to  What  Constitutes  Delivery  to  A  Connecting  Carrier,  see  6 
Am.  &  Eng.  Enc.  Law  (2nd  Ed  )  646  et  seq. 
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was  destroyed  by  fire  on  the  railroad  company's  wharf,  after 
such  company  had  notified  the  steamship  company  that  it  was 
on  the  wharf  ready  for  transportation  to  its  final  destination 
by  the  latter.  The  time  of  coming-  to  take  cotton  from  the  wharf 
was  entirely  in  the  control  of  the  steamship  company.  Held^ 
that  the  railroad  company  was  liable,  the  cotton,  at  the  time  of 
its  destruction,  being,  within  the  meaning  of  the  bill  of  lading,  in 
the  "actual  custody**  of  the  railroad  company. 

Nature  of  Liability. — The  railroad  company's  liability  for  such 
loss  was  that  of  a  common  carrier,  not  that  of  a  warehouseman,  it 
having  merely  requested  the  steamship  company  to  remove  the 
cotton  **as  soon  as  practicable.** 

In  Error  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Rush  Taggart  and  Arthur  H,  Masteri,  for  plaintiff  in  error. 
Treadwell  Cleveland^  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  defendants  in  error,  sub- 
jects of  the  queen  of  Great  Britain  and  Ireland,  against  the 
Texas  &  Pacific  Railway  Company,  a  corporation  existing 
under  an  act  of  congress  approved  March  3,  1871  (16  Stat. 
573,  c.  122),  and  engaged  in  the  business  of  a  common 
carrier  of  merchandise  for  hire.  Its  object  was  to  recover 
the  value  of  467  bales  of  cotton  destroyed  by  fire. 

The  complaint  alleged  that  in  the  month  of  October,  1894, 
at  Bonham,  Tex.,  the  plaintiffs  delivered  to  the  defendant 
railway  company  500  bales  of  cotton,  which  it  agreed  to 
carry  safely  and  securely,  at  a  through  price  or  rate,  from 
the  place  of  shipment  to  Liverpool,  England,  by  way  of 
New  Orleans,  and  there  deliver  the  same  on  the  payment  of 
the  freight;  that  the  defendant  failed  to  keep  its  agreement, 
and  to  carry  safely  467  of  the  bales  of  cotton  to  Liverpool, 
and  thereto  deliver  the  same,  although  the  plaintiffs  had  duly 
demanded  delivery  thereof,  and  had  been  at  all  times  ready 
and  willing  to  pay  the  freight  for  the  carriage ;  that  through 
its  negligence  and  carelessness,  and  without  the  fault  of  the 
plaintiffs,  these  467  bales,  worth  $17,314.43,  were,  on  or 
about  November  12,  1894,  wholly  destroyed  by  fire  at  West- 
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wego,  La.,  '*at  which  time  and  place  the  same  were  in  the 
possession  of  the  defendant,  in  the  course  of  such  carriage, 
and  as  a  common  carrier'*;  and  that  the  defendant  has  re- 
fused, upon  plaintiffs'  demand,  to  pay  the  value  of  the  cotton 
so  destroyed. 

The  defendant  admitted  the  destruction  of  the  cotton  by 
fire  at  the  time  and  place  named,  but  made  such  denial  of 
the  material  allegations  of  the  complaint  as  put  the  plaintiffs 
on  proof  of  their  case. 

The  plaintiffs,  having  read  in  evidence  the  bills  of  lading, 
and  made  proof  of  the  value  of  the  cotton,  as  shown  by 
certain  stipulations  between  the  parties,  rested  their  case. 
Thereupon  the  defendant  moved  the  court  to  direct  the  jury 
to  render  a  verdict  in  its  behalf.  That  motion  was  denied, 
with  exceptions  to  the  defendant.  At  the  close  of  all  the 
evidence,  the  jury,  by  direction  of  the  court,  returned  a  ver- 
dict in  favor  of  the  plaintiffs  for  the  sum  of  $14,068,  and 
judgment  for  that  sum,  with  costs,  was  entered  against  the 
defendant  company.  Upon  writ  of  error  to  the  circuit  court 
of  appeals,  that  judgment  was  affirmed.  51  U.  S.  App.  676, 
2^  C.  C.  A.  142,  84  Fed.  305,  9  Am.  &  Eng.  R.  Cas.,  N.  S., 
821. 

The  action  was  based  upon  four  bills  of  lading  issued  by 
the  railway  company.  Two  of  them  were  dated  October 
10th,  and  the  others  October  15th  and  October  23d,  respec- 
tively. They  are  alike  in  form,  and  identical  in  respect  of  the 
terms  and  conditions  of  the  contract.  Each  one  showed  a  re  - 
ceipt  by  the  railway  company  of  a  given  number  of  bales,  **in 
apparent  good  order,  and  well  conditioned,  of  Castner  &  Co., 
for  delivery  to  shippers'  order  or  their  assigns,  at  Liverpool, 
England,  he  or  they  paying  freight  and  charges  as  per  mar- 
gin" ;  also,  that  the  cotton  received  was  to  be  carried  **from 
Bonham,  Texas,  to  Liverpool,  England;  route,  via  New 
Orleans  and  Elder,  Dempster  &  Co.  Steamship  Line." 

Each  bill  of  lading  contained  also  the  following  clauses  : 

'*The  terms  and  conditions  hereof  are  understood  and  ac- 
cepted by  the  owner. 
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Upon  the  following  terms  and  conditions,  which  are 
iully  assented  to  and  accepted  by  the  owner,  viz. : 

**(1)  That  the  liability  of  the  Texas  and  Pacific  Railway 
Company,  in  respect  to  said  cotton,  and  under  this  contract, 
is  limited  to  its  own  line  of  railway,  and  will  cease,  and  its 
part  of  this  contract  be  fully  performed  upon  delivery  of  said 
cotton  to  its  next  connecting  carrier;  and  in  case  of  any  loss, 
detriment,  or  damage  done  to  or  sustained  by  said  cotton 
before  its  arrival  and  delivery  at  its  final  destination,  whereby 
anj'  legal  liability  is  incurred  by  any  carrier,  that  carrier 
alone  shall  be  held  liable  therefor  in  whose  actual  custody 
the  cotton  shall  be  at  the  time  of  such  damage,  detriment,  or 
loss. 

**(2)  That  the  rate  of  freight  for  transportation  of  said  cot- 
ton, specified  in  the  margin  hereof,  is  quoted  and  guarantied 

« 

with  the  distinct  understanding, and  only  on  condition  that  the 
weight  of  said  cotton  is  truly  and  correctly  represented  and 
stated;  that  said  rate  only  includes  the  charge  for  transpor- 
tation, and  the  specification  of  said  rate  shall  not  be  taken 
as  any  guide  for  construction  or  evidence  to  extend  this  con  - 
tract  in  other  respects,  or  to  bind  the  Texas  &  Pacific  Rail- 
way Company  to  transport  or  to  become  in  any  wise  respon- 
sible for  said  cotton  after  delivery  thereof  to  its  next  con- 
necting carrier,  but  shall  onlj'  bind  said  company  to  protect 
said  rate." 

**(5)  It  is  further  agreed  that,  in  case  said  cotton  is  found 
at  point  of  delivery  to  have  been  injured  by  any  of  the  ex- 
cepted clauses  specified  in  this  bill  of  lading,  the  burden  of 
proof  shall  be  upon  the  owner  of  said  cotton  or  claimant  to 
establish  that  such  injury  resulted  from  the  fault  of  the  car- 
rier. 

**(6)That  the  said  cotton  shall  be  transported  from  the  port 
of  New  Orleans,  to  the  port  of  Liverpool,  England,  by  the 
Elder,  Dempster  &  Co.  Steamship  Line,  with  liberty  to  ship 
by  any  other  steamship  or  steamship  line;  and,  upon  deliv- 
ery of  said  cotton  to  said  ocean  carrier  at  the  aforesaid  port, 
this  contract  is  accomplished ;  and  thereupon  and  thereafter 
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the  said  cotton  shall  be  subject  to  all  the  terms  and  conditions 
expressed  in  the  bills  of  lading  and  master's  receipt  in  use  by 
the  steamship  or  steamship  company  or  connecting  lines  by 
which  said  cotton  may  be  transported ;  and,  upon  delivery  of 
said  cotton  at  usual  place  of  delivery  of  the  steamship  or 
steamship  lines  carrying  the  same,  at  the  port  of  destination, 
the  responsibility  of  the  carriers  shall  cease.'* 

The  facts  out  of  which  the  case  arises  are  these :  The  rail- 
way company  had  warehouses  and  yards  in  New  Orleans, 
where  its  road  terminated.  Westwego  is  a  branch  station  or 
terminal  opposite  that  city.  The  company  had  a  wharf , with 
tracks  and  an  office  and  sheds  on  it ;  the  wharf  having  been 
constructed  over  the  Mississippi  river,  so  that  cars  could  be 
run  upon  the  railroad  tracks  in  its  rear,  and  unloaded,  and 
so  that  vessels  could  come  to  its  front  to  receive  freight  placed 
on  it.  The  cotton  in  question  was  unloaded  at  the  wharf  at 
various  dates  from  October  22,  to  November  4,  1894,  and 
was  burned  while  on  the  wharf,  in  the  evening  of  November 
12.  1894. 

On  each  of  the  bills  of  lading  are  the  following  words  :  **T. 
&  P.  Contract  No.  44.**  It  does  not  appear  that  the  ship- 
pers were  informed  what  were  the  terms  of  that  contract.  It 
was  in  proof,  however,  that  it  was,  in  substance,  a  contract 
with  the  Elder,  Dempster  &  Co.  Steamship  Line  to  connect 
with  the  Texas  &  Pacific  Railway  Company ,and  receive  from 
the  latter  20,000  bales  of  cotton  during  the  months  of  Octo- 
ber,November,and  December, 1894, on  the  conditions  specified 
on  the  reverse  side  of  the  contract.  Those  conditions  do  not 
affect  the  questions  here  presented,  but  it  was  proved  that 
the  railway  and  the  steamship  companies  agreed  that  the 
place  of  the  delivery  of  the  cotton  under  the  contract  between 
them  should  be  the  wharf  at  Westwego. 

The  mode  in  which  the  railway  company  and  the  steam- 
ship company  transacted  business  was  as  follows  :  Upon  the 
shipment  of  cotton,  bills  of  lading  would  be  issued  in  Texas 
to  the  shipper.  Thereupon  the  cotton  would  be  loaded  in 
the  cars  of  the   railway  company,  and  a  waybill,    indicating 
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the  number  and  initial  of  the   car,  the  number  of  the  bill  of 
lading,  the  date  of  shipment,  the  number  of  bales  of  cotton,, 
the  consignor,  the  consignee,  the  date  of  the  bill  of  lading, 
the   number  of   bales  forwarded   on  that   particular  waybill,, 
the  marks  of  the  cotton,  the  weight,   rate,  freights,  amount 
prepaid,  etc.,   would  be  given  to  the  conductor  of  the  train, 
bringing  the  car  to   Westwego.     Upon   the   receipt   of   the 
waybill  and  car  at  Westwego,  a  '^skeleton*'   would  be  made 
out  by  the  clerks   at  that  place  for  the  purpose  of  unloading 
the  car  properly.     It  contained  the  essential   items  of  infor- 
mation covered  by  the  waybill,  and  had  also  the  date  of  the 
making  of  the  skeleton.     When  this  skeleton  had  thus  been 
made  out,  and  the  car  had  been  pushed  in  on  the  side  track 
in  the  rear  of  the  wharf,  it  would  be  taken  by  a  clerk  known 
as  a  **check  clerk,"  and  with  a  gang  of  laborers,  who  actually 
handled  the  cotton,    and   were    employed   by   the   railway 
company,  the  car  would  be  opened ;  and,  as  the  cotton   was 
taken  from  the   car  bale  by  bale,  the  marks  would  be  exam- 
ined,  to  see  that  they  corresponded  with  the  items   on   the 
skeleton,  and  the  same  were  then  checked.     The  cotton  thus 
taken   from  the  car  was  deposited   at  a  place   on  the  wharf 
designated  by  the   check  clerk,   and  it  would  remain  there 
until  the  steamship  company  came  and  took  it  away.     After 
the  checking  of  the  cotton  in  this  way  to  ascertain   that  the 
amounts,   marks,    and  general  information   of  the  waybill 
were    correct,    the    skeleton   would   be   transmitted   to   the 
general  office  of  the  Texas  &  Pacific  Railway  Company  in 
New  Orleans,  which  thereupon  would 'make  out  what  was 
designated   as   a    ** transfer     sheet,*'    that   contained   sub- 
stantially the   information   contained   in   the  waybill,    and 
which,  being  at  once  transmitted  to  the  steamship  company 
or  its  agents,   was  a  notification,  understood  by  the   steam- 
ship company's  agents,  that  cotton  for  their  line  was  on  the 
wharf  at  Westwego,  ready  for  them  to  come  and  take  away.. 
Upon  the  receipt  of  these   transfer   sheets,   the   steamship 
company  would  collate   the  transfers  relating  to  such  cotton 
13  (N  8)  A  E  R  Cas— 16 
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as  was  destined  by  them  for  a  particular  vessel,  advise  the 
railway  company  with  the  retufn  of  the  transfers  that  this^ 
cotton  would  be  taken  by  the  vessel  named,  and  would 
thereupon  send  the  vessel  with  their  stevedores  to  the  wharf  at 
Westwego.  The  clerk  at  Westwego  would  go  around  the 
wharf,  and,  by  the  aid  of  the  transfers  returned  from  the 
steamship  agents,  point  out  to  the  master  or  mate  of  the  vessel, 
•or  the  one  in  charge  of  the  loading,  the  particular  lots  of  cotton 
named  in  the  transfers  and  designated  for  his  vessel ;  and  the 
•stevedores  and  their  helpers  would  thereupon  take  the  cotton, 
5and  put  it  on  board  the  ship.  In  connection  with  the  loading 
^pon  the  vessel,  or  after  the  cotton  was  pointed  out  in  lots,  the 
^master  or  mate  would  sign  a  mate's  receipt  for  this  cotton. 
The  stevedores  and  all  men  employed  in  loading  the  vessel 
"were  wholly  in  the  employ  of  the  steamship  company.  The 
time  of  coming  to  take  cotton  from  the  wharf  was  entirely  in 
the  control  of  the  steamship  company.  They  sent  for  it  as 
soon  as  they  were  ready. 

This  was  conceded  to  have  been  substantially  the  method 
of  business  between  the  railway  company  and  the  steamship 
company. 

Counsel  for  the  railway  company  correctly  states  that  on 
the  morning  of  the  fire,  and  on  other  occasions  prior  thereto, 
"both  in  October  and  November,  the  officers  of  the  railway 
•company  gave  verbal  notice  to  the  steamship  company  that 
the  cotton  was  upon  the  wharf  ready  for  the  steamship 
company  to  take  away,  and  made  request  that  the  same  should 
be  removed ;  that  the  attention  of  the  officers  of  the  steamship 
•company  was  called  to  the  amount  of  cotton  on  the  wharf 
^which  they  had  contracted  to  carry,  and  they  were  requested 
ito  move  it  at  the  earliest  possible  moment,  and  to  comply 
nvith  their  contract ;  and  that  in  reply  they  said,  in  substance, 
"that  their  ships  had  been. delayed,  the  principal  cause  being 
•certain  labor  troubles  then  existing  in  New  Orleans  with 
•employees  of  the  steamship  companies,  and  another  cause 
Jbeing  the  bad  weather. 

Jt  may  be  taken  as  established   by  the  evidence  that  the 
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cotton  in  question  was  for  some  days  before  the  fire  in  a 
position  on  the  wharf  ready  to  be  taken  by  the  steamship 
company. 

So  far  as  the  management  of  the  wharf  and  the  protection 
of  the  cotton  against  fire  were  concerned,  the  evidence  failed 
to  show  any  negligence  on  the  part  of  the  railway  company. 

The  defendant  moved  for  a  verdict  in  its  behalf  upon  two 
grounds  :  ( 1 )  The  evidence  sl|owed  a  delivery  of  the  cotton 
to  the  connecting  carrier  before  the  fire  occurred ;  (2)  if  no 
delivery  took  place  before  the  fire,  there  had  been  a  sufl&cient 
tender  of  the  cotton  to  the  steamship  carrier,  and  thereafter, 
in  view  of  the  facts,  the  railway  company  should  be  deemed 
to  have  held  it  as  a  warehouseman,  and,  as  there  was  no 
proof  of  negligence,  it  was  not  liable  for  the  value  of.  the 
cotton. 

The  principal  question  arises  out  of  that  clause  in  the  bill 
of  lading  providing  that  in  case  of  any  loss,  detriment,  or 
damage  done  to  or  sustained  by  the  cotton  before  its  arrival 
and   delivery   at  its   final  destination,  whereby 

Oonn6ctlzi0  Oat* 

liability  was  incurred  by  any  carrier,  that  carrier  gjrj-xoM^of  ^ 
alone  should  beheld  liable  therefor  in  whose  SiJ^''""^*" 
actual  custody  the  cotton  should  be  at  the  time 
of  such  damage,  detriment,  or  loss.  The  circuit  court  of 
appeals  and  the  circuit  court  concurred  in  the  view  that  the 
cotton  when  burned  was,  within  the  meaning  of  the  contract, 
in  the  actual  custody  of  the  railway  compfiny.  It  will  not 
be  disputed  that,  in  determining  this  question,  regard  must 
be  had  to  all  the  provisions  of  the  contract.  The  clause 
declaring  that  the  railway  company  should  b^  deemed  to  have 
fully  performed  its  part  of  the  contract  **upon  delivery  of  said 
cotton  to  its  next  connecting  carrier"  must  be  taken  with  the 
clause  immediately  following,  which  makes  tl^at  carrier  alone 
liable  who  had  actual  custody  of  it  at  the  time  of  the  loss. 
The  first  thought  suggested  by  these  clauses,  taken  together, 
is  that  the  parties  recognized  the  possibility  that  it  might  be 
often  difficult  to  determine  what,  as  between  carriers,  in  view 
of  their  relations   to  each  other,  would  constitute  a  sufficient 
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delivery  to  the  connecting  carrier.  And,  in  order  to  meet 
that  difficulty,  the  clause  relating  to  actual  custody  was 
added,  so  as  to  indicate  that  the  delivery  intended,  so  far  as 
liability  to  the  shipper  for  loss  was  concerned,  was  not  a 
constructive  one,  but  such  a  delivery  as  involved  actual 
custody  of  the  cotton  by  the  connecting  carrier.  We  do  not 
understand  that  counsel  for  the  railway  company  dispute  this 
general  view.  But  they  insist  that  within  the  meaning  of  the 
contract,  and  under  the  facts  disclosed  by  the  evidence,  the 
steamship  company  had  actual  custody  of  the  cotton  at  the 
time  it  was  burned.  In  support  of  their  contention, 
they  rely  principally  upon  Pratt  v.  Railway  Co.,  95  U.  S.  43, 
46,  and  the  cases  upon  which  that  case  largely  rests, — 
Merriam  v.  Railroad  Co.,  20  Conn.  354,  and  Converse  v. 
Transportation  Co.,  33  Conn.  166. 

It  is  important  to  understand  what  were  the  facts  upon 
which  the  judgment  in  Pratt  v.  Railway  Co.  was  based.  Ac- 
cording to  the  report  of  that  case,  they  were  these : 

The  Grand  Trunk  Railway  Company,  engaged  as  a  carrier 
in  the  transportation  of  property,  had  received  at  Montreal, 
to  be  carried  to  Detroit,  certain  goods  shipped  at  LiverpooU 
for  St.  Louis.  The  goods  reached  Detroit  in  the  cars  of  that 
company  on  the  17th  day  of  October,  1865,  and  were  destroyed 
by  fire  in  the  night  of  the  succeeding  day. 

The  company  had  no  freight  room  or  depot  at  Detroit,  but 
it  used  there  a  single  section  or  apartment  in  the  freight  depot 
of  the  Michigan  Central  Railroad  Company,  a  building 
several  hundred  feet  long,  three  or  four  hundred  feet  wide, 
and  all  under  one  roof.  Its  different  sections  were  without 
partition  walls  between  them.  In  the  center  of  the  building 
there  was  a  railroad  track  for  cars  to  be  loaded  with  freight. 
The  section  in  that  building  used  by  the  Grand  Trunk  Com- 
pany was  used  only  as  a  place  for  depositing  goods  and  prop- 
erty that  came  over  its  road,  or  that  were  delivered  for  ship- 
ment over  it.  In  common  with  the  rest  of  the  building,  that 
section  was  under  the  control  and  supervision  of  the  Mich- 
igan Central  Company. 
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The  Grand  Trunk  Company  employed  in  its  section  two 
men,  who  checked  freight  coming  into  it.  But  all  freight 
that  came  into  that  section  was  handled  exclusively  by  the 
employees  of  the  Michigan  Central  Company,  and  the  Grand 
Trunk'  Company  paid  that  company  a  fixed  compensation 
per  hundredweight  for  such  work,  as  well  as  for  the  use  of  its 
section. 

Goods  coming  into  that  section  from  the  Grand  Trunk 
Railroad,  to  be  carried  over  the  road  of  the  Michigan  Central 
Company,  after  being  unloaded,  were  deposited  by  the  em- 
ployees of  the  latter  company  in  a  certain  place  in  the  Grand 
Trunk  section,  from  which  they  were  loaded  into  the  cars  of 
the  Michigan  Central  Company  by  its  own  employees,  when- 
ever that  company  was  ready  to  receive  them;  and,  after 
being  so  placed,  the  employees  oi  the  Grand  Trunk  Company 
did  not  further  handle  such  goods. 

Whenever  the  agent  of  the  Michigan  Central  Company  saw 
any  goods  deposited  in  the  section  of  the  freight  building 
used  by  the  Grand  Trunk  Company,  and  which  were  to  be 
carried  over  the  line  of  the  former  company,  he  would  call 
on  the  agent  of  the  latter  company  in  the  building,  and,  from 
the  waybill  exhibited  by  the  agent  of  the  Grand  Trunk 
Company,  take  a  list  of  such  goods,  and  would  then,  for  the 
first  time,  learn  their  place  of  destination,  together  with  the 
amount  of  freight  charges  due  thereon.  From  the  informa- 
tion thus  obtained,  a  waybill  would  be  made  out  by  the* 
Michigan  Central  Company  for  the  transportation  of  the 
goods  over  its  line  of  railway,  and  not  before. 

The  goods  referred  to  in  the  Pratt  Case  were  taken  from 
the  Grand  Trunk  ca^s  on  the  17th  day  of  October,  1865,  and 
deposited  in  the  apartment  of  the  freight  building  used  by 
the  Grand  Trunk  Company,  in  the  place  assigned  for  goods 
so  destined. 

At  the  time  the  goods  were  forwarded  from  Montreal,  the 
waybill,  in  accordance  with  usage  in  such  cases,  was  made 
out  in  duplicate,  on  which  were  entered  a  list  of  the  goods, 
the  names  of  the  consignees,  the  places  to  which  they  were 
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consigned,  and  the  charges  against  them  from  Liverpool  to 
Detroit.  The  conductor  having  charge  of  the  train  containing 
the  goods  would  take  one  of  these  waybills,  and,  on  arriving 
at  Detroit,  would  deliver  it  to  the  checking  clerk  of  the  Grand 
Trunk  Company,  **from  which  said  clerk  checked  said  goods 
from  the  cars  into  said  section."  The  other  copy  would  be 
forwarded  to  the  agent  of  the  Grand  Trunk  Company  at 
Detroit.  *'It  was  the  practice  of  the  Michigan  Central 
Railroad  Company,  before  forwarding  such  goods,  to  take 
from  said  waybill  in  the  custody  of  said  checking  clerk,  in 
the  manner  aforesaid,  the  place  of  destination  and  a  list  of 
said  goods,  and  the  amount  of  accumulated  charges,  and  to 
collect  the  same,  together  with  its  own  charges,  of  the  con- 
necting carrier. " 

This  court,  in  view  of  these  facts  said:  **We  are  all 
of  the  opinion  that  these  acts  constituted  a  complete 
delivery  of  the  goods  to  the  Michigan  Central  Company,  by 
which  the  liability  of  the  Grand  Trunk  Company  was  termi  - 
nated.  (1 )  They  were  placed  within  the  control  of  the  agents 
of  the  Michigan  Company.  (2 )  They  were  deposited  by  one 
party,  and  received  by  the  other,  for  transportation,  the 
deposit  being  accessory  merely  to  such  transportation.  (3) 
No  further  orders  or  directions  from  the  Grand  Trunk  Com- 
pany were  expected  by  the  receiving  party.  Kxcept  for  the 
occurrence  of  the  fire,  the  goods  would  have  been  loaded  into 
the  cars  of  the  Michigan  Central  Company,  and  forwarded, 
without  further  action  of  the  Grand  Trunk  Company.  (4) 
Under  the  arrangement  between  the  parties,  the  presence  of 
the  goods  in  the  precise  locality  agreed  upon,  and  the  marks 
upon  them,  *P.  &  F.,  St.  Louis,'  were  sufficient  notice  that 
they  were  there  for  transportation  over  the  Michigan  road 
towards  the  city  of  St.  Louis;  and  such  was  the  understand- 
ing of  both  parties."  Referring  to  the  section  of  the  freight 
building  specially  used  by  the  Grand  Trunk  Company,  the 
court  said :  **It  was  a  portion  of  the  freight  house  of  the 
Michigan  Company,  in  which  a  precise  spot  was  selected  or 
set  apart  where  the  defendant  might  deposit  goods  brought 
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on  its  road,  and  intended  for  transportation  over  the  Michi- 
gan road,  and  which,  by  usage  and  practice  and  the  expec- 
tation of  the  parties,  were  then  under  the  control  of  the 
Michigan  Company,  and  to  be  loaded  onto  its  cars  at  its 
convenience,  without  further  orders  from  the  defendant.*' 

We  do  not  think  that  the  judgment  in  Pratt  v.  Railway  Co^ 
controls  the  determination  of  the  present  case.  In  maily 
important  particulars  the  two  cases  are  materially  different-. 
In  the  Pratt  Case  the  court  proceeded  upon  the  ground  that 
the  goods  were  deposited  in  a  section  of  a  freight  building 
set  apart  by  the  connecting  carrier,  the  owner  of  the  building, 
for  goods  coming  over  the  line  of  the  first  carrier  to  be  trans- 
ported in  the  cars  of  the  connecting  carrier  to  the  place  to 
which  they  were  consigned,  the  goods  having  been  unloaded 
by  the  employees  of  the  connecting  carrier,  and  by  them  de- 
posited  in  that  section,  to  be  put  by  such  employees  into  its 
cars  of  that  carrier,  at  its  convenience.  It  was  a  case  in 
which  the  goods  passed  under  the  complete  control  and 
supervision,  and  into  the  actual  custody,  of  the  connecting 
carrier  from  the  moment  they  were  deposited  in  the  section 
set  apart  for  them. 

In  the  case  at  bar,  the  facts  plainly  indicate  that  although 
the  goods  had  been  placed  by  the  first  carrier  upon  the  wharf, 
and  although  that  was  the  place  at  which  the  stqamship^ 
company  was  to  receive  or  usually  received  goods  from  the 
railway  company  for  further  transportation,  they  were  not 
in  the  actual  possession  or  under  the  actual  control  of  the 
connecting  carrier  at  the  time  of  the  fire.  The  connecting 
carrier  had  not  given  a  mate's  receipt  for  the  cotton,  or 
assumed  control  of  it.  True,  it  had  received  notice  that  the 
goods  were  on  the  wharf,  and  could  be  taken  into  possession,, 
but  such  notice  did  not  put  the  cotton  into  the  actual  custody 
of  the  connecting  carrier.  The  opportunity  given  it  to  take 
possession,  or  its  mere  readiness  to  take  possession, was  not, 
under  the  contract,  equivalent  to  placing  the  cotton  in  the 
actual  custody  of  the  steamship  line.  The  undertaking  of 
the  railway  company  was  to  transport  safely,  and  deliver  to 


248  CARRIERS  OF  FREIGHT  ^ol  XIII 

(NS) 

Texas  &  P.  Ry.  Co.  v,  Clayton  » 

> 

the  next  connecting  carrier.  But  its  further  express  agree- 
ment was,  in  substance,  that,  if  any  carrier  incurred  liability 
to  the  shipper  in  respect  of  the  goods,  that  carrier  alone  was 
to  be  liable  who,  at  the  time  the  cotton  was  damaged  or  lost, 
had  it  in  actual  custody.  In  other  words,  the  deliver j*-  to 
the  connecting  carrier  which  would,  as  between  the  first  car- 
rier and  the  shipper,  terminate  the  liability  of  such  carrier, 
:must  have  been  a  delivery  that  put  the  cotton  into  the  actual, 
not  constructive,  custody  of  the  connecting  carrier.  To  hold 
otherwise  is  to  eliminate  from  the  contract  the  clause  relating 
to  actual  custody.  The  entire  argument  of  the  learned  coun  - 
sel  for  the  railway  company  in  effect  assumes  that  the  con  - 
tract  means  no  more  than  it  would  mean  if  that  clause 
were  omitted.  But  the  court  cannot  hold  that  that  clause  is 
meaningless,  or  that  it  was  inserted  in  the  contract  in  ignor- 
ance of  the  meaning  of  the  words  **  actual  custody.'*  Nor 
can  it  be  supposed  that  the  parties  understood  the  contract  to 
xnean  that  the  connecting  carrier  was  to  be  deemed  to  have 
actual  custody  from  the  moment  it  could  have  taken  actual 
custody  if  it  had  seen  proper  to  do  so.  So  far  as  the  shipper 
was  concerned,  the  actual  custody  of  the  first  carrier  could 
not  cease  until  it  was  in  fact  displaced  by  the  actual  custody 
of  the  connecting  carrier.  It  may  be  that  the  railway  com  - 
pany  has  good  ground  for  saying  that,  as  between  it  and  the 
connecting  carrier,  the  latter  was  bound  to  take  actual  cus- 
tody whenever  the  railway  company  was  ready  to  surrender 
possession,  and  thereby  relieve  the  latter  from  possible  lia- 
bility to  the  shipper  in  the  event  of  the  loss  of  the  cotton 
while  in  its  custody.  That  is  a  matter  between  the  two 
carriers,  touching  which  we  express  no  opinion.  But  we 
adjudge  that  the  shipper  cannot  be  compelled,  when  seeking 
damages  for  the  value  of  his  cotton  destroyed  by  fire  in  the 
course  of  its  transportation,  to  look  to  any  carrier  except  the 
one  who  had  actual  custody  of  it  at  the  time  of  the  fire.  One 
of  the  conditions  imposed  upon  him  by  the  contract,  was 
that,  if  any  carrier  became  liable  to  him,  he  should  have  no 
remedy  except  against  the  one  having  such  actual  custody. 
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That  remedy  should  not  be  taken  from  him  by  a  construction 
of  the  contract  inconsistent  with  the  ordinary  meaning  of  the 
words  used. 

The  two  cases  in  the  supreme  court  of  Connecticut  which 
were  cited  in  Pratt  v.  Railway  Co.  undoubtedly  sustain  the 
principles  announced  in  that  case,  but  they  do  not  militate 
against  the  views  we  have  expressed  in  this  case. 

Merriam  v.  Railroad  Co.,  20  Conn.  354,  360,  was  an  action 
on  the  case  for  negligence  on  the  part  of  a  railroad  company 
in  the  transportation  and  delivery  of  certain  goods,  and  in 
which  it  was  a  question  whether  the  goods  had  been  delivered 
to  the  company  before  their  destruction.  After  stating  the 
general  rule  to  be  that,  in  order  to  charge  a  common  carrier 
for  the  loss  of  property  delivered  to  it  for  transportation,  the 
property  must  be  delivered  into  the  hands  of  the  carrier 
itself,  or  its  servant,  or  some  person  authorized  by  the  car- 
rier to  receive  it,  and  that  if  it  was  merely  deposited  in  the 
yard  of  an  inn,  or  upon  a  wharf  to  which  the  carrier  resorts, 
or  in  the  carrier^s  cart,  vessel,  or  carriage,  without  the  knowl  - 
edge  and  acceptance  of  the  carrier,  its  servants  or  agents, 
there  would  be  no  sufficient  delivery  to  charge  the  carrier, 
the  court  said  :  *'But  this  rule  is  subject  to  any  conventional 
arrangement  between  the  parties  in  regard  to  the  mode  of 
delivery,  and  prevails  only  where  there  is  no  such  arrange- 
ment. It  is  competent  for  them  to  make  such  stipulations 
on  the  subject  as  they  see  fit;  and,  when  made,  they, 
and  not  the  general  law,  are  to  govern.  If,  therefor,  they 
agree  that  the  property  may  be  deposited  for  transportation 
at  any  particular  place  without  any  express  notice  to  the 
carrier,  such  deposit  merely  would  be  a  sufficient  delivery. 
So,  if,  in  this  case,  the  defendants  had  not  agreed  to  dispense 
with  the  express  notice  of  the  delivery  of  the  property  on 
their  dock,  actual  notice  therof  to  them  would  have  been 
necessary;  but,  if  there  was  such  an  agreement,  the  deposit 
of  it  there  merely  would  amount  to  constructive  notice  to  the 
defendants,  and  constitute  an  acceptance  of  it  by  them. 
And   we  have   no   doubt  that  the  proof  by  the  plaintiff  of  a 
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constant  and  habitual  practice  and  usage  of  the  defendants 
to  receive  property  at  their  dock  for  transportation  in  thp 
manner  in  which  it  was  deposited  by  the  plaintiff,  and  with- 
out any  special  notice  of  such  deposit,  was  competent,  and  in 
this  case  sufl&cient,  to  show  a  public  offer  by  the  defendants 
to  receive  property  for  that  purpose  and  in  that  mode ;  and 
that  the  delivery  of  it  there  accordingly  by  the  plaintiff,  in. 
pursuance  of  such  offer,  should  be  deemed  a  compliance  with 
it  on  his  part,  and  so  to  constitute  an  agreement  between 
the  parties  by  the  terms  of  which  the  property,  if  so  deposited, 
should  be  considered  as  delivered  to  the  defendants  without 
any  other  notice.  Such  practice  and  usage  were  tantamount 
to  an  open  declaration — a  public  advertisement  by  the  de - 
fendants — that  such  a  delivery  should  of  itself  be  deemed  an 
acceptance  of  it  by  them  for  the  purpose  of  transportation ; 
and  to  permit  them  to  set  up,  against  those  who  had  been 
thereby  induced  to  omit  it,  the  formality  of  an  express  notice, 
which  had  thus  been  waived,  would  be  sanctioning  the 
greatest  injustice  and  the  most  palpable  fraud.** 

Converse  v.  Transportation  Co.,  33  Conn.  166, 181,  involved 
the  question  whether  certain  goods  had  been  delivered  to  the 
connecting  carrier  prior  to  their  destruction  by  fire.  The 
wharf  and  depot  building  in  which  the  goods  were  deposited 
by  the  first  carrier  were  owned  by  the  connecting  carrier, 
and  the  first  carrier  paid  an  annual  rental  for  its  use  in  its 
business.  The  court,  among  other  things,  said  :  '*We  have 
no  difficulty  in  determining — indeed  we  must  hold — that  there 
was  a  mutual  agreement,  or  tacit  understanding  equivalent 
to  such  an  agreement,  that  the  transportation  company- 
should  place  the  through  freight  at  that  precise  spot,  and 
that  the  Northern  road  should  take  it  from  thence  at  a  time 
convenient  to  them.  The  construction  of  the  depot  and  the 
uniform  usage  are  conclusive  of  it.  The  depot  was  con- 
structed with  a  platform  by  the  side  of  the  track  for  the 
reception  of  goods  to  be  taken  from  or  put  into  the  cars ;  and 
on  that  platform  the  railroad  company,  in  the  first  and  every 
instance   of   delivery   by  them,  placed   their  freight,  and  the 


Am  &  Eng  CARRIERS  OF  FREIGHT  251 

RCas 

Texas  &  P.  Ry.  Co.  v.  Clayton 

transportation  company,  at  their  convenience,  took  it  away, 
and  carried  it  on  board  their  boat.  And  so  the  transportation 
company,  in  like  manner,  in  the  first  and  every  instance,, 
placed  there  the  freight  for  the  Northern  road ;  and  they,  at 
their  convenience,  put  it  in  their  cars,  and  took  it  away. 
And  the  usage  was  precisely  the  same  with  the  Worcester 
road.  *  *  *  Upon  this  wharf  and  into  the  inclosurethe 
Northern  road  laid  their  track  for  the  delivery  and  reception 
of  freight  to  and  from  the  transportation  company.  Both 
parties  then  contemplated  a  delivery  and  reception  on  this- 
wharf  and  in  this  inclosure,  and  obviously  in  the  precise 
manner  actually  pursued.  *  *  *  It  is  clear,  then,  that  both 
the  transportation  company  and  the  Northern  road  contem  - 
plated  that  .a  placing  of  freight  by  either  intended  for  the 
other  upon  that  platform  was  all  that  either  was  to  do 
by  way  of  delivery  of  their  freight  to  each  other.*' 

It  is  to  be  observed  that  neither  in  the  Pratt  Case  nor  in 
the  Converse  and  Merriam  Cases  was  there  any  clause  in  the 
contract  between  the  parties  to  the  effect  that  the  shipper,  in 
enforcing  his  claim  for  liability,  should  look  alone  to  the 
carrier,  who  had  the  actual  custody  of  the  goods  at  the  time 
they  were  lost  or  destroyed.  It  is  the  clause  of  that  char- 
acter in  the  bill  of  lading  now  in  suit  which  makes  the 
judgments  in  the  Pratt,Converse, and  Merriam  Cases  inappli- 
cable to  the  present  case. 

A  further  contention  of  the  defendant  is  that  at  the  time 
of  the  fire  it  held  the  goods,  if  at  all,  only  as  a  warehouseman, 
and  not  as  a  common  carrier,  and  that  the  cir- 
cuit court  erred  in  not  so  instructing  the  jury..  JJ^^o'^^a^"- 
We  cannot  assent  to  this  view.     As  the  goods 
had  not,    at   the  time   of    the   fire,   passed   into   the   actual 
custody  of   the   steamship  company,    and   as   the    contract 
expressly  declared  that,  if  any  carrier  was  liable  for  their 
destruction,  that  one  alone  should  b^  liable   in  whose  act- 
ual custody  the  goods  were  when    destroyed,  the    defend- 
ant could    not    escape    responsibility  by  showing  that    the 
connecting   carrier    could,     by   reasonable   diligence,    have 
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taken  actual  custody  prior  to  the  fire.  In  other  words,  it 
could  not  convert  itself  into  a  warehouseman  by  proving  that 
it  had,  before  the  fire,  tendered  the  goods  to  the  connecting 
carrier,  and  that  the  latter  neglected,  although  without  rea- 
sonable excuse,  to  take  them  into  its  actual  custody.  Even 
if  this  were  not  so,  the  suggestion  that  the  railway  company 
had  become  a  warehouseman  before  the  fire  occurred  can  be 
disposed  of  on  the  grounds  stated  by  the  circuit  court  of 
appeals.  Speaking  by  Judge  Wallace,  that  court  said: 
**There  is  no  room  for  the  contention  that  the  defendant  had 
ceased  to  be  a  carrier,  and  become  a  warehouseman.  It  had 
done  no  act  evidencing  its  intention  to  renounce  the  one 
capacity,  and  assume  the  other.  Although  it  had  requested 
the  steamship  line  to  remove  the  cotton,  it  had  oot  specified 
any  particular  time  within  which  compliance  was  insisted 
on,  and  had  not  given  notice  that  the  cotton  would  be  kept 
or  stored  at  the  risk  of  the  steamship  line  upon  failure  to 
•comply  with  the  request.  The  request  to  come  and  remove 
it  *as  soon  as  practicable,'  was,  in  effect,  one  to  remove  it  at 
the  earliest  convenience  of  the  steamship  line.  There  is 
nothing  in  the  case  to  indicate  that  the  defendant  had  not 
acquiesced  in  the  delay  which  intervened  between  the  request 
and  the  fire."  51  U.  S.  App.  676,  686,  28  C.  C.  A.  142,  147, 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  and  84  Fed.  305,  309. 

Under  the  views  expressed  in  this  opinion,  it  is  unnecessary' 
to  enter  upon  a  review  of  the  numerous  cases  cited  by  coun  - 
sel  for  the  railway  company  in  their  able  and  elaborate  brief 
to  support  the  different  propositions  discussed  by  them. 

We  are  of  opinion  that  the  circuit  court  did  not  err  in 
directing  a  verdict  for  the  plaintiffs,  and  the  judgment  is 
affirmed. 
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Walker  et  aL 
Eikleberry. 

{Supreme  Court  of  Oklahoma,  July  30,  i8g8,) 

Warehousemen — Loss  by  Fire — Liability.* — A  warehouseman  or 
depositary  of  goods  for  hire  is  responsible  only  for  negligence  or 
want  of  ordinary  care,  and  is  not  liable  for  their  destruction  by  fire, 
where  it  is  admitted  that  the  goods  were  destroyed  without  negli- 
gence, or  want  of  care  on  the  part  of  the  warehouseman  or  deposi- 
tary, occasioning  such  fire. 

Same — Construction  of  Statute*. — A  railroad  corporation  is  not 
liable,  under  chapter  37,  Gen.  St.  1893,  which  provides  that  "any 
railroad  company  operating  any  line  in  this  territory  shall  be  liable 
for  all  damages  sustained  by  fire  originating  from  operating  their 
road,*'  for  goods  destroyed  by  fire  while  in  its  possession  as  ware- 
houseman or  depositary.  The  statute  does  not  include  within  its 
provisions,  property  in  the  possession  of  the  company  under  express 
contract  with  the  owner,  or  under  the  implied  contract  arising  by 
law  from  the  voluntary  acts  of  the  parties.  It  does  not  include  any 
property  in  regard  to  which  the  company  occupies  a  contractual  re- 
lation, either  by  express  agreement  or  by  implication  of  law. 

(Syllabus  by  the  Court. ) 

Error  by  defendants  from  Woods  county  probate  court. 
Reversed, 

Henry  E,  Asp,  John    W.    Shartel,  and  J,    R.  Cottingham, 
for  plaintiffs  in  error. 
F.  M,  Cowgill,  for  defendant  in  error. 

Tarsney,  J.  This  action  was  commenced  in  the  probate 
court  of  Woods  county  against  Aldace  F.  Walker  and  John 
J.    McCook,    as    receivers    of    the    Atchison,         ^     „_  ^ 

'  Oase  Stated. 

Topeka  &  Santa  Fe  Railroad   Company,   for 

goods  of  the  defendant  in  error,  valued  at  $246.50,  destroyed 

by  fire  in  the  warehouse   of  plaintiffs  in  error  at  Waynoka, 

*See  notes  at  end  of  case. 
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Woods  county,  Okl.,  after  being  shipped  over  plaintiffs  in 
error's  line  of  railway,  and  deposited  in  said  warehouse,  at 
the  request  of  the  consignee.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  in  which  it  was  admitted  by  the 
parties  that  on  the  night  of  March  9,  1895,  the  depot  of 
plaintiffs  in  error  at  Waynoka  took  fire,  and  was  burned  to 
the  ground,  and  completely  destroyed,  and  all  of  the  said 
goods  of  said  defendant  in  error  were  consumed  in  said  fire; 
that  said  fire  was  communicated  to  said  depot  by  a  spark 
emitted  from  a  locomotive  engine  of  plaintiffs  in  error  attached 
to  one  of  their  passing  trains ;  that  said  locomotive  engine, 
at  the  time  said  spark  of  fire  was  emitted  therefrom  which 
ignited  said  depot,  was  in  good  condition,  and  was  equipped 
with  the  latest  and  most  approved  apparatus  for  the  preven- 
tion of  sparks  and  fire ;  that  the  employees  of  plaintiffs  in 
error  in  charge  thereof  were  skillful  and  competent ;  that  neither 
the  plaintiffs  in  error,  nor  any  of  their  servants  or  employees, 
were  in  any  way  negligent  in  permitting,  or  causing,  or 
allowing  the  escape  of  the  sparks  from  said  engine  which  set 
fire  to  said  depot  at  said  time.     It  is  admitted  in  the  brief  of 

defendant  in  error  that  the  plaintiffs  in  error,  at 
xoBsbyFiSe-       the  time  of  the  destruction  of  said  goods,  oc- 

cupied  the  relation  thereto  of  a  warehouseman, 
and  that  their  liability  for  the  loss  of  said  goods,  if  any,  was 
that  of  warehouseman,  unless  said  plaintiffs  in  error  be  liable 
on  the  facts  stated  by  reason  of  the  provisions  of  chapter  37  of 
the  statutes  of  Oklahoma  of  1893.  The  authorities  are  with- 
out conflict  in  support  of  the  proposition  that  at  the  common 
law  a  warehouseman  was  not  liable  as  an  insurer  of  the  goods 
deposited,  but  was  only  liable  for  negligence  or  want  of  or- 
dinary care  in  keeping  and  caring  for  deposits;  and,  if  goods 
deposited  were  stolen  or  lost,  there  must  be  some  evidence 
of  negligence  or  want  of  ordinary  care  on  the  part  of  the 
warehousemen ;  some  dereliction  of  duty  on  his  part  in  rela  - 
tion  to  the  goods  in  order  to  make  him  liable  to  the  owner  for 
their  loss.  .  Our  statutes  (Laws  1893,  §  512)  provide:  '*In 
respect  to  any  service   rendered  by  a  common  carrier  about 


Am  &  Eng  CARRIERS  OF  FREIGHT  255 

RCas 

Walker  v,  Eikleberry 

freight,  other  than  its  carriage  and  delivery,  his  rights  and 
obligations  are  defined  by  the  chapters  on  deposits  and  ser- 
vice.*' The  chapter  of  the  statute  on  deposits  divides  deposits 
into  gratuitous  deposits  and  a  depositary  for  hire.  Section 
9  of  article  2  of  said  chapter,  being  chapter  30,  Laws  1893, 
reads:  ** Gratuitous  deposit  is  a  deposit  for  which  the  de- 
positary receives  no  consideration  beyond  the  mere  possession 
of  the  thing  deposited."  Section  11  of  said  article  reads: 
**A  gratuitous  depositary  must  use  at  least  slight  care  for  the 
preservation  of  the  thing  deposited.''  Section  13  of  said 
article:  **A  deposit  not  gratuitous  is  called  storage.  The 
depositary  in  such  case  is  called  a  depositary  for  hire."  And 
section  14  of  said  article  provides:  '*A  depositary  for  hire 
must  use  at  least  ordinary  care  for  the  preservation  of  the 
thing  deposited."  It  may  therefore  be  readily  seen  that  our 
statute  relating  to  deposits  and  depositaries,  which  takes  the 
place  of  the  common  law  relating  to  warehousemen ,  does  not 
change  the  rule  of  liability,  and  under  those  statutes  the  de- 
positary is  only  liable  for  his  failure  to  exercise  ordinary 
care  for  the  safety  and  preservation  of  goods  deposited. 
There  is  no  question  of  negligence  or  the  want  of  proper  care 
in  this  case.  Such  negligence  or  the  want  of  proper  care  is 
neither  alleged  nor  shown.  On  the  contrary,  the  agreed 
statement  of  facts  admits  that  there  was  no  negligence  or 
want  of  proper  care  on  the  part  of  plaintiffs  in  error  occasion- 
ing the  loss  of  the  goods  sued  for.  Hence  the  plaintiffs  in 
error  cannot  be  charged  for  the  loss  of  said 
goods  because  of  their  responsibilities  under  SSSSfsSSSSf*^' 
their  implied  contract  as  warehousemen  at  the 
common  law,  or  as  depositaries  under  the  statute ;  nor  can 
they  be  held  liable  for  the  loss  of  these  goods  under  chapter 
37  of  the  statutes  of  1893,  which  provides  that:  '*Any  rail- 
road company  operating  any  line  in  this  territory  shall  be 
liable  for  all  damages  sustained  by  fire  originating  from  op- 
erating their  road."  While  it  has  been  held  by  this  court,  in 
Railroad  Co.  v,  Alexander,  52  Pac.  944,  that  said  chapter  37 
has  the  effect  to  make   railroad  companies   responsible  for 
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damag^es  sustained  by  fires  originating  from  operating  their 
roads,   other  than   prairie   fires,  and  that  such  liability  ex - 
tends   to   damages   sustained  to  urban  property,   yet,     al- 
though   that  decision    indicates  that   the    statute    applies 
to    property    of    every    kind,     and    in     any   place    where 
fire   may   be    communicated   thereto,   originating  from   the 
operating  of  railroads,  and  although  such  statute  is  reme- 
dial,  and  should  be  construed  liberally  in  favor  of  those 
for  whose  benefit  it  was  enacted,*  it  was  not  in  that  case  held» 
nor  intended  to  be  held,  that  it  included  within  its  provisions 
property  in  the  possession  of   a  railroad  company   under   an 
arrangement  with  the  owner.     The  statute  was  only  intended 
to  create  a  liability  for  property  destroyed  where  the  relations 
between  the   railroad   company   and  the  owner  in  reference 
thereto,  and  the   liability  of  the  railroad  company  therefor, 
was  not  otherwise   regulated   and   determined  by  other  pro- 
visions of  law  or  by  contract.     This  identical  question  was 
before  the  supreme  court  of   Massachusetts  in  the  case  of 
Bassett  c^.  Railroad  Co.,   13  N.   E.  370,  decided  in  1887.     A 
statute  of  that  state  identical   in  scope  and  effect  with  the 
provisions  of  our  statute  above  quoted  was,  in  that  case, 
under  consideration.     It  was  there  held  that  the  common 
carrier  was  bound  to  carry  the  goods,  and  was  an  insurer  of 
them  until  the  transit  ended,  and  was  then  liable  as  a  ware- 
houseman during  such  reasonable  time  as  they  should  remain 
in  his  custody  awaiting  delivery  to  the  consignee,  and  that 
such  was  the  extent  of  its  liability.     In  that  case  the  court 
says  :  '*The  statute  referred  to  gives   protection  to  owners  of 
property  who  have  made  no  arrangements   with  the  railroad 
corporation  about  it.     It  was  not  intended  to  prevent  property- 
owners  and  railroad  corporations  making  contracts  determin- 
ing their  respective  rights  and  duties   relating  to  particular 
property,  or  to  apply  to  cases  where  such  contracts  have  been 
made.     Nor  is  there  any  difference  in   this  regard  between 
express  and  implied  contracts.     If  a  railroad  corporation  and 
an  owner  of  land  or  personal  property  makes  an  arrangement 
about  it,  from  which  the  law  implies  a  contract  broad  enough 
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to  cover  the  subject  of  liability  for  loss  or  injury,  this  con- 
tract, implied  from  their  voluntary  act,  fixes  their  rights,, 
and  excludes  the  provisions  of  the  statute  intended  for  cases- 
not  covered  by  a  contract.*'  That  case  was  identical  with  the 
one  at  bar.  The  goods  in  question,  as  here,  had  been  trans- 
ported by  the  defendant,  as  a  common  carrier,  under  an  or- 
dinary contract  for  the  carriage.  They  had  reached  their 
destination.  They  were  placed  in  storage  in  the  company's 
warehouse,  to  await  delivery  to  the  consignee.  While  thua 
in  storage,  they  were  destroyed  by  fire,  without  negligence 
or  want  of  ordinary  care  on  the  part  of  the  railroad  company. 
They  were  held  by  the  court  to  be  responsible  only  under  and 
to  the  extent  of  their  implied  contract  as  warehousemen  ; 
and  because  their  relation  to  the  goods  and  responsibility 
therefor  was  fixed  by  such  implied  contract  the  statute  re  - 
ferred  to  did  not  apply.  We  must  therefore  hold  that  the 
plaintiffs  in  error  are  not  liable,  under  the  provisions  of 
chapter  37,  for  the  destruction  of  the  goods  in  question. 

Counsel  for  defendant  in  error  state  that  since  the  appeal" 
of  this  case  to  this  court  it  has  come  to  their  knowledge  that 
the  plaintiffs  in  error  were  guilty  of  negligence  in  setting  the 
fire  complained  of,  and  suggest  that,  if  this  court  should  be- 
lieve it  necessary  to  reverse  this  case,  the  case  be  remanded 
to  the  court  below  for  a  new  trial,  that  the  defendant  in  error 
maj''  have  an  opportunity  to  prove  the  negligence  of  the  plain- 
tiffs in  error,  and  recover  judgment  therefor.  In  Blankinship 
y.  Power  Co.,  4  Okl.  242,  43  Pac.  1088,  it  is  hel(J  that  where 
a  case  is  tried  upon  a  written  statement  of  facts,  signed  by 
the  parties  to  the  cause,  or  their  attorneys,  and  filed  in  the 
cause  for  use  as  evidence,  such  statement  of  facts  is  a  general 
and  solemn  admission  of  the  facts,  and  conclusive  in  all; 
further  proceedings  in  the  cause*  where  there  is  no  uncertainty 
in  such  statement.  As  the  statement  of  facts  in  this  case> 
without  any  uncertainty,  admits  that  there  wasno  negligence 
or  want  of  care  on  the  part  of  the  plaintiffs  in  error  occasion- 
ing the  destruction  of  the  goods  in  question,  in  view  of  the 
13  (X  s)  A  &  E  R  Gas— 17  ' 
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damages  sustained  by  fires  originating  from  operating  their 
roads,  other  than  prairie  fires,  and  that  such  liability  ex - 
tends  to  damages  sustained  to  urban  property,  yet,  al- 
though that  decision  indicates  that  the  statute  applies 
to  property  of  every  kind,  and  in  any  place  where 
fire  may  be  communicated  thereto,  originating  from  the 
operating  of  railroads,  and  although  such  statute  is  reme- 
dial, and  should  be  construed  liberally  in  favor  of  those 
for  whose  benefit  it  was  enacted,' it  was  not  in  that  case  held^ 
nor  intended  to  be  held,  that  it  included  within  its  provisions 
property  in  the  possession  of  a  railroad  company  under  an 
arrangement  with  the  owner.  The  statute  was  only  intended 
to  create  a  liability  for  property  destroyed  where  the  relations 
between  the  railroad  company  and  the  owner  in  reference 
thereto,  and  the  liability  of  the  railroad  company  therefor, 
was  not  otherwise  regulated  and  determined  by  other  pro- 
visions of  law  or  by  contract.  This  identical  question  was 
before  the  supreme  court  of  Massachusetts  in  the  case  of 
Bassett  v.  Railroad  Co.,  13  N.  E.  370,  decided  in  1887.  A 
statute  of  that  state  identical  in  scope  and  effect  with  the 
provisions  of  our  statute  above  quoted  was,  in  that  case, 
under  consideration.  It  was  there  held  that  the  common 
carrier  was  bound  to  carry  the  goods,  and  was  an  insurer  of 
them  until  the  transit  ended,  and  was  then  liable  as  a  ware- 
houseman during  such  reasonable  time  as  they  should  remain 
in  his  custody  awaiting  delivery  to  the  consignee,  and  that 
such  was  the  extent  of  its  liability.  In  that  case  the  court 
says  :  **The  statute  referred  to  gives  protection  to  owners  of 
property  who  have  made  no  arrangements  with  the  railroad 
corporation  about  it.  It  was  not  intended  to  prevent  property 
owners  and  railroad  corporations  making  contracts  determin- 
ing their  respective  rights  and  duties  relating  to  particular 
property,  or  to  apply  to  cases  where  such  contracts  have  been 
made.  Nor  is  there  any  difference  in  this  regard  between 
express  and  implied  contracts.  If  a  railroad  corporation  and 
an  owner  of  land  or  personal  property  makes  an  arrangement 
about  it,  from  which  the  law  implies  a  contract  broad  enough 
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to  cover  the  subject  of  liability  for  loss  or  injury,  this  con- 
tract, implied  from  their  voluntary  act,  fixes  their  rights,, 
and  excludes  the  provisions  of  the  statute  intended  for  cases 
not  covered  by  a  contract."  That  case  was  identical  with  the 
one  at  bar.  The  goods  in  question,  as  here,  had  been  trans- 
ported by  the  defendant,  as  a  common  carrier,  under  an  or- 
dinary contract  for  the  carriage.  They  had  reached  their 
destination.  They  were  placed  in  storage  in  the  company's 
warehouse,  to  await  delivery  to  the  consignee.  While  thus 
in  storage,  they  were  destroyed  by  fire,  without  negligence 
or  want  of  ordinary  care  on  the  part  of  the  railroad  company. 
They  were  held  by  the  court  to  be  responsible  only  under  and 
to  the  extent  of  their  implied  contract  as  warehousemen ; 
and  because  their  relation  to  the  goods  and  responsibility 
therefor  was  fixed  by  such  implied  contract  the  statute  re- 
ferred to  did  not  apply.  We  must  therefore  hold  that  the 
plaintiffs  in  error  are  not  liable,  under  the  provisions  of 
chapter  37,  for  the  destruction  of  the  goods  in  question. 

Counsel  for  defendant  in  error  state  that  since  the  appeal 
of  this  case  to  this  court  it  has  come  to  their  knowledge  that 
the  plaintiffs  in  error  were  guilty  of  negligence  in  setting  the 
fire  complained  of,  and  suggest  that,  if  this  court  should  be- 
lieve it  necessary  to  reverse  this  case,  the  case  be  remanded 
to  the  court  below  for  a  new  trial,  that  the  defendant  in  error 
may  have  an  opportunity  to  prove  the  negligence  of  the  plain- 
tiffs in  error,  and  recover  judgment  therefor.  In  Blankinship 
V.  Power  Co.,  4  Okl.  242,  43  Pac.  1088,  it  is  helcj  that  where 
a  case  is  tried  upon  a  written  statement  of  facts,  signed  by 
the  parties  to  the  cause,  or  their  attorneys,  and  filed  in  the 
cause  for  use  as  evidence,  such  statement  of  facts  is  a  general 
and  solemn  admission  of  the  facts,  and  conclusive  in  all; 
further  proceedings  in  the  cause,  where  there  is  no  uncertainty 
in  such  statement.  As  the  statement  of  facts  in  this  case> 
without  any  uncertainty,  admits  that  there  was  no  negligence 
or  want  of  care  on  the  part  of  the  plaintiffs  in  error  occasion- 
ing the  destruction  of  the  goods  in  question,  in  view  of  the 
13  (N  s)  A  &  E  R  Cas— 17  ' 
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decision  just  quoted,  it  could  avail  the  defendant  in  error 
nothing  to  send  this  case  back  for  retrial;  and  as,  upon  the 
agreed  statement  of  facts,  we  are  of  the  opinion  that  no  lia- 
bility for  the  loss  of  the  goods  exists  against  the  plaintiffs  in 
error,  it  follows  that  the  court  below  erred  in  rendering  judg- 
meet  against  the  plaintiffs  in  error.  The  judgment  below  is 
reversed,  and  the  cause  dismissed.  All  the  judges  concurr- 
ing. _^_ 

NOTES. 

AVarehouseman— Liability  for  Loss  by  Fire. — The  warehouseman 
IS  not  liable  for  the  destruction  by  fire  of  property  stored  with  him,  if 
he  has  been  in  the  exercise  of  ordinary  care.  Gibson  v.  Uatchett, 
24  Ala.  201 ;  McCullom  v.  Porter,  17  La.  Ann.  89 ;  Norway  Plains 
Co.  V.  Boston,  etc.,  R.  Co.,  1  Gray  (Mass.)  263,  61  Am.  Dec.  423 ; 
Francis  v.  Dubuque,  etc.R.  Co.,  25  Iowa  60,  95  Am.  Dec.  769  ;  Rus- 
sell V.  Koehler,  66  lU.  459  ;  Francis  v,  Castleman,  4  Bibb  (Ky.)  282; 
Irons  r.  Kentner,  51  Iowa  88,  33  Am.  Rep.  119. 

Illustrations. — A's  goods  were  burned  in  a  warehouse  belonging  to 
a  railroad  company.  The  fire  broke  out, not  in  the  warehouse,but  near 
by.  Before  the  warehouse  caught  fire,  A  sought  permission  to  remove 
his  goods.  Permission  was  refused  on  the  ground  that  if  the  ware- 
house was  opened  other  goods  there  might  be  stolen,  and  also  be- 
cause the  company  did  not  then  think  the  warehouse  in  danger.  The 
company  had  goods  stored  there  of  great  value,  and  every  effort  was 
made  to  save  the  building,  and  finally  to  remove  the  goods.  It  was 
held  that  A  had  no  right  of  action  against  the  company.  Turren- 
tine  V.  Wilmington,  etc.,  R.  Co.,  100  N.  Car.  375,  6  Am.  St.  Rep.  602. 

A  railroad  company,  liable  as  a  warehouseman,  stored  the 
plaintiff*s  goods  in  a  wooden  building,  in  which  was  also  stored  a 
lot  of  gunpowder.  The  building  caught  fire,  the  firemen  were  afraid 
to  go  near  it,  and  the  plaintiff's  goods  were  burned.  It  was  held 
that  the  company  was  liable  for  their  value.  White  v.  Colorado 
Cent.  R.  Co.,  3  McCrary  (U.  S.)  559. 

A  warehouseman  is  not  responsible  for  the  neglect  of  his  servants 
to  remove  goods  from  a  warehouse  on  fire,  when  the  fire  occurs  at 
night,  and  the  servants  are  present  merely  as  specta.tors  and  are  not 
on  duty.  Aldrich  v.  Boston,  etc.,  R.  Co.,  100  Mass.  31,  1  Am.  Rep.  76. 
97  Am.  Dec.  74. 

If  goods  are  injured  by  the  negligence  of  the  warehouseman,  he  is 
responsible,  notwithstanding  the  fact  that  the  goods  are  later 
wholly  destroyed  without  his  fault.     Powers  v.  Mitchell,  3  Hill  (N. 
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Y.)  545.  So,  also,  if  the  goods  are  not  delivered  when  called  for  by 
the  consignee,  the  warehouseman  is  responsible,  if  they  are  later 
destroyed  by  an  accidental  fire.  Stevens  v.  Boston,  etc.,  Ky.  Co.,  1 
Gray  (Mass.)  277. 

"No  presumption  of  negligence  arises  from  the  destruction  by  fire 
of  goods  in  the  hands  of  a  bailee  for  hire.**  I^ancaster  Mills  v.  Mer- 
chants' Cotton  Press  Co.,  89  Tenn.  1,  24  Am.  St.  Rep.  586.  See,  for 
proximate  cause  of  loss,  Deming  z/.  Merchants'  Cotton  Press,etc.,  Co., 
90  Tenn.  306. 

Same — Liability  under  Statute  Making  Railroad  Company  Liable 
for  Loss  by  Fire. — A  statute  making  a  railroad  company  responsible 
for  all  losses  caused  by  fire  communicated  by  its  locomotives  has  no 
application  to  a  loss  so  caused  while  the  goods  destroyed  are  in  the 
company's  possession  as  carrier  or  warehouseman  at  the  time  of 
their  destruction.  In  such  cases,  the  liability  of  the  company  is  to 
be  determined  from  the  general  rules  governing  the  liability  of  car- 
riers. Bassett  v.  Connecticut  River  R.  Co.,  145  Mass.  129,  1  Am.  St. 
Rep.  443,  32  Am.  &  Eng.  R.  Cas.  528. 

Where  the  goods  had  been  carried  by  the  defendant  company  to 
their  destination  and  there  stored  in  the  company's  warehouse  for 
months  before  their  destruction  by  a  fire  from  the  company's  engines, 
it  was  held  that  the  statute  would  apply,  the  possession  of  the  car- 
rier not  being  under  any  contract  fixing  the  rights  and  liabilities  of 
the  parties  and  the  transportation  being  at  an  end.  Blaisdell  v, 
Connecticut' R.   Co.,  145  Mass.  132,  .32  Am.  &  Eng.  R.  Cas.  530,  note. 
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V, 

Bagley. 

(Supreme  Court  of  Kansas,  April  <?,  i8gg,) 

Validity  of  Contract — Mutuality. — H.  &.  Co.,  of  Missouri,  entered 
into  a  contract  with  a  railway  company  wherein  it  was  agreed  that, 
if  H.  &  Co.  would  accept  certain  offers  received  by  them  from  per- 
sons in  Mexico  for  the  purchase  of  corn,  the  railway  company  would 
transport  the  same  to  Laredo,  Tex., — a  point  on  the  Mexican  border, 
—within  a  definite  time,  at  a  stipulated  rate  per  100  pounds.  Held*^ 
that  the  contract  was  not  binding  upon  the  railway  company,  for 
want  of  mutuality,  in  that  H.  &  Co.  were  not  obligated  to  ship  over 
the  line  of  said  railway. 
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Interpreters.  —  Certain  instruments  written  in  Spanish  were 
translated  into  Bng-lish  by  an  expert,  wlio  attached  to  each  his. 
affidavit  stating:  that  he  was  a  competent  translator,  and  that  the 
documents  were  accurately  and  faithfully  translated  into  the  Eng- 
lish language.  Held^  that  the  competency  of  the  translator  cannot 
be  established  by  his  own  affidavit,  but  the  party  against  whom  the 
evidence  is  offered  should  be  afforded  the  right  of  cross-examination 
for  the  purpose  of  testing  the  qualifications  of  the  witness  as  an 
expert,  and  that  the  court  erred  in  admitting  the  documents  in  evi- 
dence.    Gen.  St.  1897,  c.  97,  §  21. 

Interstate  Commerce  Law — Pleading. — A  defense  that  a  contract 
is  in  violation  of  the  interstate  commerce  law  of  the  United  States- 
must  be  pleaded. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Miami  county  district  court. 
Reversed, 

The   plaintiff  in  error  seeks   to  reverse   a  judgment  of  the 

district  court  rendered  against  it  in  favor  of  the  plaintiff  below. 

The  petition  originally  contained  11  counts.     The  tenth  and 

-*  .  ^  eleventh  causes  of  action  were  dismissed.     The 

Case  Stated. 

action  was  originally  commenced  by  the  firm  of 
W.  H.  Harris  &  Co.  While  it  was  pendingf,  M.  Landa,. 
one  of  the  firm,  died,  and  the  action  was  revived  in  the  name 
of  N.  R.  Bagley,  administrator  of  the  firm  of  Harris  &  Co. 
The  first  cause  of  action  in  the  amended  petition  reads : 
**That,  at  all  the  times  and  dates  in  this  petition  mentioned, 
plaintiffs,  W.  H.  Harris,  N.  R.  Bagley,  and  M.  Landa,  were^ 
ever  since  have  been,  and  still  are,  co- partners  under  the 
style  of  W.  H.  Harris  &  Co. ;  that  at  all  the  like  times  and 
dates  defendant,  the  Missouri,  Kansas  &  Texas  Railway 
Company,  was,  and  still  is,  a  duly -organized  corporation, 
incorporated  for  the  purpose,  and  eng:aged  in  the  business,  of 
transporting  goods  and  chattels  as  a  common  carrier  for 
hire;  that  at  all  the  times  and  dates  between  July  1,  1892, 
and  January  1,  1893,  one  James  Donohue  was  the  duly  ap-. 
pointed  and  acting  commercial  agent  of  defendant  at  Kansas 
City,  Missouri,  exercising  with  defendant's  knowledge,  and 
also  having  authority  to  solicit  freight  traffic,  and  to  make  oa 
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behalf  of  said  defendant,  and  in  its  name,  oral  and  written 
<:ontracts  with  shippers  for  the  transportation  of  freight,  and 
to  fix  rates  therefor,  to  points  on  defendant's  line  of  railroad, 
and  beyond,  and  particularly  to  make  with  plaintiffs  the 
contracts  and  agree  upon  the  rates  and  terms  in  this  petition 
set  forth,  for  the  transportation  of  grain  from  Kansas  City, 
Missouri,  to  Laredo,  Texas,  and  other  points  in  Texas  and 
the  republic  of  Mexico;  that  heretofore,  and  on  or  about 
July  28,  1892,  plaintiffs  received  at  Kansas  City,  Missouri, 
from  one  Marcos  Alvarez,  of  the  city  of  Mexico,  in  the  re- 
public of  Mexico,  an  offer  to  purchase  from  plaintiffs  seven 
million  five  hundred  thousand  (7,500,000)  pounds  of  bulk, 
mixed,  shelled  corn,  to  be  delivered  at  Laredo,  Texas, 
within  four  months  from  date  last  named,  at  the  price  of  one 
and  10-100  dollars  ($1.10)  per  one  hundred  pounds,  payable 
on  presentation  of  draft  with  bill  of  lading  attached ;  that 
plaintiffs  then  and  there  communicated  to  defendant,  through 
its  said  agent,  Donohue,  the  fact  of  the  receipt  of  said  offer, 
and  the  terms  thereof,  and  requested  said  defendant  to  name 
a  through  rate  for  the  transportation  of  said  quantity  of  such 
corn  from  Kansas  City,  Missouri,  to  Laredo,  Texas,  within 
said  time;  that  said  defendant,  through  its  said  agent, there- 
upon offered  and  proposed,  if  plaintiffs  would  accept  said 
offer  of  said  Alvarez,  to  transport  said  corn  promptly,  as 
rapidly  as  tendered  to  it,  ^nd  within  the  said  four  months,  to 
said  Laredo,  Texas,  at  the  rate  of  twenty-five  (25)  cents  per 
one  hundred  pounds.  Whereupon  plaintiffs  notified  said  de- 
fendant, through  its  said  agent,  that  they,  in  reliance  upon 
said  rate  and  terms  so  proposed  by  defendant,  would  accept 
said  offer  of  said  Alvarez,  and  bind  themselves  to  deliver 
said  quantity  of  corn  at  said  Laredo  within  said  time;  that 
said  defendant  thereupon,  through  its  said  agent,  orally  con- 
tracted and  agreed  with  plaintiffs  to  transport  said  quantity 
of  corn  promptly,  and  as  rapidly  as  tendered,  and  within  the 
time  so  specified,  to  said  Laredo,  Texas,  at  the  rate  of 
twenty -five  (25)  cents  per  one  hundred  pounds;  that  plain- 
tiffs, relying  upon  said  contract  and  agreement  of  defendant, 


262  CARRIERS  OF  FREIGHT  Vol  XIII 

(N8) 

Missouri,  K.  &  T.  Ry.  Co.  v,  Bagrlej 

thereupon  accepted,  with  the  full  knowledge  of  defendant, 
said  offer,  and  plosed  said  contract  with  said  Alvarez ;  that 
defendant  about  October  1,  1892,  and  after  having  accepted 
and  transported  about  three  million  one  hundred  seventy- 
nine  thousand  seven  hundred  and  sixty -seven  (3,179,767) 
pounds  of  said  corn,  failed  and  refused,  though  often  re- 
quested thereunto  by  plaintiffs,  to  receive  or  transport  the  re- 
mainder of  said  corn,  to  wit,  four  million  three  hundred 
twenty  thousand  two  hundred  and  thirty-three  (4,320,233) 
pounds,  or  any  part  thereof;  that  plaintiffs  were  then  and 
thereafter  unable  to  procure  other  transportation  for  said 
corn,  or  any  part  thereof,  to  said  Laredo,  and,  because  of 
defendant'ssaid  default  and  refusal,  plaintiffs  were  prevented 
from  fulfilling  their  contract  so  far  as  aforesaid  made  with 
said  Alvarez;  that,  by  reason  of  the  premise^,  plaintiffs  suf- 
fered injuries,  damages,  and  losses,  in  this,  to  wit:  that  the 
market  price  of  such  corn  at  Kansas  City,  Missouri,  and 
vicinity,  at  said  time,  was  sixty-seven  and  6-7  (67  6-7) 
cents  per  one  hundred  pounds,  and  said  corn  would  have 
cost  plaintiffs,  with  said  agreed  rate  of  freight  added,  deliv- 
ered at  Laredo,  Texas,  ninety-two  and  6-7  (92  6-7)  cents 
per  one  hundred  pounds,  of  which  facts  defendant  had  at  all 
times  full  knowledge,  and,  because  of  defendant's  said  de- 
fault, plaintiffs  suffered  the  loss  of  the  difference  between 
ninety -two  and  6-7  (92  6-7)  cents  per  one  hundred  pounds 
and  one  and  10-100  dollars  ($1.10)  per  one  hundred 
pounds,  the  latter  being  the  then  market  price  and  value, 
as  well  as  the  said  contract  price,  of  such  corn  at  Laredo, 
Texas,  to  wit,  the  sum  of  seventeen  and  4-7  (17  4-7) 
cents  per  one  hundred  pounds  on  said  4,320,233  pounds, 
amounting  to  the  sum  of  seven  thousand  four  hundred  and  six 
and  12-100  dollars  ($7,406.12).  Wherefore  plaintiffs  pray 
judgment  against  the  defendant  for  the  sum  of  $7,406.12, 
together  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  November  28,  1892,  and  costs  and  disbursements 
of  this  action."  The  second  count  in  the  petition  is  precisely 
like  the  first,  as  to  the  allegations  of  incorporation  of  defend- 
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ant,  co-partnership  of  the  plaintiffs,  and  authority  of  James 
Donohue,  and  only  differs  therefrom  as  to  the  date  of  making^ 
the  contract  with  said  Marcos  Alvarez ;  alleging  the  date  to 
be  August  4,  1892,  and  the  amount  of  corn  sold  to  Alvarez, 
VIZ.  4,000,000  pounds  of  bulk,  white,  shelled  corn,  at 
$1 .24  j4  per  100  pounds.  In  this  cause  of  action  the  plaintiffs 
allege  that  afterwards,  and  about  September  1.  1892,  the 
amount  of  corn  to  be  delivered  under  said  contract  was 
increased  7,000,000  pounds,  otherwise  remaining  the  same; 
that  defendant,  after  having  accepted  and  transported  5,763,  - 
304  pounds  of  said  corn,  failed  and  refused  to  receive  and 
transport  the  remainder,  to  the  plaintiffs'  damage  in  the  sum 
of  $3,250.74.  From  the  third  to  the  ninth  counts,  both 
inclusive,  the  petition  avers  the  making  of  contracts  by  the 
plaintiffs  below  other  persons  and  firms  in  Mexico  for  the 
delivery  of  corn  at  prices  varying  from  $1.25  to  $1.32  per  100 
pounds,  with  a  failure  on  the  part  of  the  railway  company  to 
deliver  a  large  portion  of  the  same,  to  the  plaintiffs*  damage 
in  the  sum  of  $22,242.69.  In  each  of  these  causes  of  action 
the  plaintiffs  allege  that,  upon  receiving  the  propositions 
from  the  persons  in  Mexico,  they  showed  each  proposition 
to  Donohue,  and  that  Donohue  promised  them  that  if  they 
would  accept  the  same,  and  sell  the  corn  to  these  persons, 
that  he  (Donohue),  as  agent,  and  upon  behalf,  of  the 
Missouri,  Kansas  &  Texas  Railway  Company,  would  agree 
to  transport  the  corn  to  Laredo,  Tex. ,  within  the  time  alleged. 
It  is  further  averred  that  the  contract  with  the  defendant 
railwaj'  company  was  made  entirely  with  Donohue,  and  was 
oral  in  its  character. 

The  answer  filed  by  the  defendant  railway  company  con  - 
tained,  among  other  things  :  (l)  A  general  denial.  (2)  A 
denial  that  James  Donohue  and  authority,  as  agent,  of  the 
railway  company,  to  make  the  contract  set  up  in  the  petition. 
(3)  That  Donohue  was  never  authorized  to  make  a  contract 
for  the  delivery  of  any  specific  amount  of  corn  within  a 
specific  time  for  the  plaintiffs  or  any  one  else,  nor  was  he 
authorized  or  empowered  to  contract  for  the  delivery  of  corn 
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or  other  freight  to  points  beyond  the  line  of  the  Missouri, 
Kansas  &  Texas  Railway;  that  the  defendant  did  receive 
corn  from  the  plaintiffs  and  other  parties,  and  did  promptly 
transport  the  same  from  Kansas  City,  Mo.,  and  deliver  the 
same  to  connecting  carriers,  to  be  by  them  carried  to  Laredo, 
Tex.,  as  fast  as  tendered  by  the  plaintiffs;  that  plaintiffs 
agreed  they  would  receive  said  corn  at  Laredo,  Tex.,  and 
would  promptly  unload  the  same,  but  that,  notwithstanding 
said  agreement,  and  that  a  large  amount  of  corn  had  been 
promptly  shipped  and  transported  by  the  defendant  and 
connecting  carriers  to  Laredo,  Tex.,  at  the  request  of  plain- 
tiffs, yet  they  wholly  failed,  neglected,  and  refused  to  receive 
said  corn  and  unload  the  same  promptly,  as  by  the  terms  of 
their  agreement  they  were  to  do,  but  permitted  said  corn  to 
remain  standing  in  the  cars  at  Laredo,  Tex.,  until  the  side 
tracks  and  switches  were  blocked ;  that,  notwithstanding 
said  fact,  this  defendant  continued  to  receive  corn  from  the 
plaintiffs,  and  the  same  was  delivered  to  the  Southern  Pacific 
Railway  Company  at  Lagrange,  Tex.,  and  to  the  Interna- 
tional and  Great  Northern  Railway  Company  at  Taylor  and 
Minneola,  Tex.,  and  from  said  points  transported  to  points 
on  their  respective  lines  as  near  Laredo,  Tex.,  as  was  possi- 
ble to  get;  that  said  connecting  carriers  notified  the  defend- 
ant they  would  receive  no  more  grain  until  the  blockade  at 
Laredo  was  removed ;  that  because  of  said  blockade,  and 
because  the  connecting  carrier  refused  to  receive  cars  from 
the  defendant  for  shipment,  the  defendant  was  compelled  to 
decline  several  shipments  of  grain  which  were  tendered  by 
plaintiffs  and  other  shippers  of  grain,  corn,  and  other  pro- 
duce, which  refusal  was  made  absolutely  necessary  because 
of  the  want  of  cars  in  which  to  ship  the  s^arae,  and  also  because 
of  the  refusal  of  connecting  carriers  to  receive  said  cars  for 
points  on  the  Mexican  border;  that  the  defendant  was  com- 
pelled to  decline  several  shipments  of  corn  which  were 
tendered  by  plaintiffs.  The  denials  contained  in  the  second 
and  third  defenses  of  the  answer  were  verified. 
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Defendant  railway  company  at  the  trial  objected  to  the 
introduction  of  any  evidence  under  the  allegations  of  the 
amended  petition,  and  each  count  thereof,  on  the  ground 
that  no  cause  of  action  against  the  defendant  was  stated 
therein.  This  objection  was  overruled.  A  verdict  was 
returned  for  plaintiff,  and  judgment  rendered  thereon. 

» 

T.  N.  Sedgwick,  for  plaintiff  in  error. 

Sheridan  &  Sheridan  and  Ellis,  Reed,  Cook  &  Ellis,  for 
defendant  in  error. 

Smith,  J.  (after  stating  the  facts).  It  does  not  appear 
from  the  petition  that  there  was  any  contract  or  agreement 
upon  the  part  of  the  plaintiffs  below  with  the  railway  com- 
pany by  which  they  bound  themselves  to  ship  the  corn  over 
the    line    of  the   Missouri,    Kansas    &   Texas 

Validity  of  Con- 

Railway.  While  it  is  alleged  that  the  agent,  ti^ct-Mutuai- 
Donohue,  promised  and  contracted  on  behalf 
of  the  railway  company  to  transport  this  corn  for  the  plain- 
tiffs, within  a  given  time,  to  Laredo,  Tex.,  and  that  plaintiffs 
made  contracts  with  the  persons  in  Mexico  upon  the  strength 
of  the  promise  of  DoDohue,  yet  nowhere  is  it  alleged  that 
the  plaintiffs  agreed  to  furnish  this  corn  to  the  Missouri, 
Kansas  &  Texas  Railway  Company  for  shipment.  There 
are  allegations  in  the  petition  to  the  effect  that  the  plaintiffs 
below  had  various  offers  from  persons  in  Mexico  to  purchase 
a  certain  quantity  or  kind  of  corn  at  a  certain  price  per 
100  pounds  delivered  at  Laredo,  which  place  is  on  the 
border  between  the  state  of  Texas  and  the  republic  of  Mex- 
ico; that  these  propositions,  as  they  were  received  by  the 
plaintiffs  below,  were  in  each  instance  shown  to  Dono^iue, 
who,  it  is  alleged,  was  the  commercial  agent  of  the  company, 
with  authority  to  contract  for  it,  and  especially''  to  make  the 
contract  with  the  plaintiffs  for  the  transportation  of  the  corn ; 
that,  upon  receiving  from  Donohue  assurances  that  the  rail- 
way company  would  receive  and  ship  the  corn,  if  they  (the 
plaintiffs)  made  the  contracts  with  the  persons  in  Mexico, they 
closed  the  contracts  with  such  persons,  and  bound  themselves 
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to  deliver  at  Laredo  the  amount  of  corn  called  for  in  each  of 
the  several  causes  of  action, which  represent  as  many  contracts 
with   persons  in  Mexico.     It  is  not  contended  by  counsel  for 
defendant  in  error  that  there  is  any  express  allegation  in  the 
petition   to  the  effect  that  Harris  &  Co.  bound  themselves  ta 
ship  the  corn  over  the  railway  of  defendant   in  error,    but  it 
is  claimed  that  this  is  a  fair   inference  to  be  drawn  from  the 
language  used.     While  the  allegations  of  the  petition,   when 
attacked  by   an   objection   to  the   introduction  of  evidence 
under  it,  will  be  construed  liberally,  and  will   be  held  good, 
unless   there  is   a  total  omission  to  allege  some  material  fact 
which  is  essential   to  plaintiffs*  cause  of  action,  yet  it  seems 
to  us  that  the  important  element  of  mutuality,  which  is  the 
basis  of  all  valid  contracts,  is  wholly  absent  from  the  petition. 
It   is   probable   that  the   pleader  considered  that    he    was 
pleading  an  undertaking  on  the  part  of  the  plaintiffs  below, 
by  the  terms  of  the  contract  with  Donohue,  to   ship  the  corn 
over  the   defendant's  railway,  but  a  careful   reading  of  the 
petition  convinces  us  that  he  wholly  failed  in   so  doing.     In 
the  late   case  of   Woolsey  v,  Ryan,    54  Pac.  664,  this  courts 
speaking  through  Chief  Justice   Doster,  said:     *'In  all 
probability,  the  instrument  was  supposed  to  be  binding  upon 
both  sides  when   it  was  signed,  but  we  can  give  effect  to  the 
intention  of  the  parties  onlj'  through  the  words  they  employ. 
If  they  do  not  express  themselves   in  intelligible  language, 
the   law  cannot  afford  them  relief.     For   illustrations  of  the 
rule  which  requires  mutuality  of  engagement  between  parties 
to  contracts,   see  Davie   v.  Mining  Co.,   93  Mich.  491,  53  N. 
W.   625;  Vogel   v.  Pekoe,  157  111.  339,42  N.  E.  386;  Camp- 
bell V.  Lambert,  36  La.  Ann.  35 ;  Turnpike  Co.  v.    Coy,    IS 
Ohio   St.  84;  Stensgaard  v.  Smith,  43  Minn.  11,   44   N.  W. 
669." 

Defendants  in  error  contend  that  the  petition  was  sufficient 
in  the  respect  mentioned,  it  having  alleged  offers  from  persons 
in  Mexico  to  buy  corn  from  them,  which  offers  were  laid 
before  Donohue,  with  the  amount,  price,  terms,  and  all  made 
known   to   him,    and  thereon   he  was   requested  to   name   a 
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through   rate  from   Kansas  City  to  I^aredo  within  the  time 
fixed ;   that  he  offered,   if  plaintiffs  would  make  the  sale,  ta 
transport  the  corn  for  25  cents  per  100  pounds ;  that  plaintiffs 
notified   him  they  would  close  the   sale  and  ship   the  corn 
within    the  time;    **that  defendant  thereupon,   through   its 
agent,  orally  contracted  and  agreed  with  plaintiffs  to  trans- 
port   said  quantity   of  grain   promptly*   and   as  rapidly  as 
tendered,  within  the  time  so  specified,  to  said  Laredo,  Texas, 
at  the   rate  of  twenty -five  cents   per   100  pounds";    that 
plaintiffs  thereupon  closed  a  contract  of  sale.     The  agreement 
places  an  obligation  upon  one  of  the  parties  to  the  contract 
only,  vtjg.  the  railway  company.     If  Harris  &  Co.  had  refused 
to  ship  any  corn  over  the  road  of  the  defendant  after  making 
the  various  oral  contracts  with  Donohue,  and  the  railway 
company  had  sued  them  for  a  breach,  could  it  be  said  that 
proof  only  of  the  facts  set  out  in  the  petition  would  render 
Harris  &  Co.  liable  to  the  railway  in  damages  for  a  failure  to 
ship  over  the  line  of  the  plaintiff   in  error?     From  all   that 
can  be  gathered  from  the  pleading,  plaintiffs  below  were  at 
liberty  to  ship  this  corn  over  any   other  route  from   Kansas 
City  to  Laredo,  and  it  appears  from  the  evidence  that  there 
were   two  others.     Nor  can  the  doctrine  of  **express  aider" 
cure  the  infirmities  of  the  petition.    The  answer,  after  alleging 
an  impenetrable  blockade,  and  impossibility  of  sending  more 
corn  through,  says  :    *****  This  defendant  was  compelled 
to  decline  several  shipments  of  corn  which  were  tendered  by 
plaintiffs,   which  refusal   was  made   necessary,"  etc.     It  is 
contended  that  this   language  in  the  answer  remedies   the 
defective  allegations  of  the  petition,  by  invoking  the  doctrine 
of  aider  by  answer.     The  language   above   quoted  falls  far 
short  of  an  admission  that   Harris  &  Co.  were  obligated  to 
make  all  shipments  of  corn  mentioned  in  the  petition  over  the 
defendant's  railway  line.     The  fact  that  they  did  ship  a  large 
quantity  of  corn   over  defendant's  road,  and  defendant  was 
compelled   afterwards  to   decline  several   shipments  of  corn 
which   were  tendered  by   Harris  &  Co.,  does  not  imply  that 
they  were  bound  by  contract  to  make  all  the  shipments  over 
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the  defendant's  road.  The  principle  that  mutuality  is  an  • 
essential  element  to  the  validity  of  contracts  is  well  settled. 
**It  is  a  general  principle  of  the  law  of  contracts,  but  not 
without  exception,  that  an  agreement  entered  into  between 
parties  competent  to  contract,  in  order  to  be  binding,  must 
be  mutual;  and  this  is  especially  so  when  the  consideration 
consists  of  mutual  promises.  In  such  cases,  if  it  appears  that 
the  one  party  never  was  bound,  on  his  part,  to  do  the  act 
which  forms  the  consideration  for  the  promise  of  the  other, 
the  agreement  is  void  for  want  of  mutuality."  Wilkinson  z'. 
Heavenrich,  58  Mich.  574,  26  N.  W.  139.  In  Tucker  v. 
Woods,  12  Johns.  190,  it  is  said:  *'In  contracts,  where  the 
promise  of  the  one  party  is  the  consideration  for  the  promise 
of  the  other,  promises  must  be  concurrent  and  obligatory  upon 
both  at  the  same  time."  In  Chit.  Cont.  297,  this  language 
is  used:  **The  agreement,  as  before  observed,  must,  in 
general,  be  obligatory  upon  both  parties.  There  are  several 
cases  satisfactorily  establishing  that,  if  the  one  party  never 
was  bound  on  his  part  to  do  the  act  which  forms  the  consid- 
eration for  the  promise  of  the  other,  the  agreement  is  void  for 
want  of  mutuality.  * '  It  is  unnecessary  to  multiply  authorities 
upon  this  well  -established  doctrine.  The  defendants  in  error 
call  our  attention  to  the  evidence  in  the  cause,  which  they 
claim  shows  a  plain  contract  of  agreement  on  their  part  to 
ship  over  the  line  of  the  Missouri,  Kansas  &  Texas  Railway. 
This  evidence  is  contained  in  the  affidavit  made  by  Donohue 
before  the  action  was  brought,  and  was  used  in  his  cross - 
•examination  for  the  purpose  of  contradiction  and  impeach- 
ment. A  large  portion  of  this  affidavit  was  of  doubtful 
admissibility,  and  that  part  of  it  relating  to  the  agreement  of 
plaintiffs  below  to  ship  the  grain  over  the  line  of  the  defend- 
ant railway  within  the  time  specified  was  not  in  contradiction 
of  any  statements  made  by  the  witness  in  direct  examination. 
Whether  this  testimony  was  admissible  or  not  becomes 
immaterial,  however,  in  our  view  of  the  failure  of  the  petition 
to  allege  such  mutuality  of  contract  as  justified  a  recovery 
under  it. 
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A  number  of  exhibits  written  in  Spanish  were  offered  in 
evidence,  containing  orders  for  corn  from  persons  and  firms 
in  Mexico  named  in  the  petition,  addressed  to  the  plaintiffs 
below,  and  material  to  their  case.     These  docu- 

Interpreters. 

ments  were  translated  by  one  Enrique  Guerra, 
who  made  affidavit  to  each  that  he  was  a  competent  translator, 
could  read  and  write  both  Spanish  and  English,  and  that  he 
had  translated  the  documents  accurately  and   faithfully  into 
the  English  language.     Mr.  Bagley,  a  witness  for  plaintiffs 
below,  testified  that  he  could  converse  in  Spanish,  that  he  had 
known  Senor  Guerra  five  years,  and  that  he  could  speak  and 
write  both  English  and  Spanish,  and  had  done  so  with  the 
witness.     The  statute  governing  the   admissibility  of  such 
evidence  reads  :     *  *  Whenever  any  written  evidence  in  a  cause 
shall  be  in  language  other  than  the  English,  a  written  trans- 
lation thereof,  in  the  English  language,  made  by  a  competent 
translator,   and  verified  by   his   affidavit,   may  be  read  in 
evidence,  instead  of  the  original,  if  such  original  be  competent 
evidence."     Gen.  St.   1897,  c.  97,  §  21.     We  do  not  think  it 
is  competent  for  the  translator  to  establish  his  competency 
and  qualifications  for  the  work  he  has  undertaken  by  his  own 
affidavit.     In  making  the  translation  he  acts  in  the  capacity 
of  an  expert,  and  his  competency  as  such  should  be  open  to 
inquiry  by  the  party  against  whom  the  translated  documents 
are   to  be   used  as   evidence.     A   cross-examination   of   the 
witness  Guerra  by  the  defendant  below  would  have  tested  his 
ability  as  a  translator.     Nor  was  it  competent  for  the  witness 
Bagley  to  give  his  opinion  as  to  the  qualifications  of  Guerra. 
The  statute  contemplates  that  a  witness  acting  as  a  translator 
should  not  prove  his  competency  by  his  own  ex  parte  affidavit, 
but  that  he  should  be  brought  before  the  court,  and  examined 
as  a  witness,  or  his  deposition  taken, — in  either  case  affording 
to  the  opposite  party  the  opportunity  of  cross-examination. 
It  is  unnecessary  to  consider  other  grounds  of  error  assigned. 
We  will  say,  however,   in  view  of  another  trial  of  this  cause, 
that  the  authority  of  the  agent,   Donohue,  to  make  the  con- 
tracts, was,  in  our  opinion,  sufficiently  established.     The 
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instructions  given  him  by  Mr.  J.  Waldo,  the  general  traflfic 
manager  of  the  railway  company,  to  the  effect  that  he  might 
do  whatever  was  necessary  to  get  the  south -bound  business 
from  Harris  &  Co.,  was  sufficient  to  authorize  Donohue  in 
making  contracts.     The  claim  that  the  contracts  of  shipment 

were  in  violation  of  the  interstate  commerce  law 
meroeiiaw-        of  the    United    States  cannot   be    considered. 

Pleading. 

Such  defense,  to  be  available,  must  be  pleaded. 
Ray,  Neg.  Imp.  Duties  (Freight  Carr.)  p.  707;  Associa- 
tion V,  Delano,  108  Mo.  217,  18  S.  W.  1101.  Nor  was 
there  any  evidence  offered  by  the  defendant  below  to 
the  effect  that  Harris  &  Co.  knew  that  a  higher  freight  rate 
was  charged  for  a  shorter  distance  than  Kansas  City  to  Lar- 
edo from  points  in  Kansas.  The  judgment  of  the  court  below 
will  be  reversed,  and  a  new  trial  ordered.  All  the  justices 
concurring. 


Southern  Ry.  Co. 

V, 

Harrison. 

(Supreme  Court  of  Alabama y  Nov,  s^  iSgS,) 

Interstate  Shipments — Federal  Control. — Where  the  subject  matter 
of  a  contract  for  the  transportation  of  freight  is  one  of  national  cog- 
nizance, and  Congress  has  enacted  a  law  for  its  complete  regulation, 
the  parties  must  be  presumed  to  contract  with  reference  to  such 
law,  and  its  effect  on  the  subject  matter,  and  not  with  reference  to 
the  law  of  the  state  where  the  contract  was  made  ;  and  they  cannot, 
by  agreement  or  otherwise,  make  anj'  other  law  the  applicatory  law 
in  the  determination  of  the  nature,  validitj-,  or  interpretation  of  the 
•contract. 

Construction  of  Federal  Statutes— Comity. — Comity  does  not  re- 
quire the  courts  of  one  state  to  place  the  same  construction  upon  the 
interstate  commerce  law,  with  respect  to  its  effect  on  such  a  contract, 
given  to  it  by  the  supreme  court  of  another  state,  in  which  the  con- 
tract was  made. 
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Interstate  Shipments  — Validity  of  Rates  Less  than  Published 
Rates.* — The  supreme  court  of  the  United  States  has  decided  that 
one  who  has  obtained  from  a  common  carrier  transportation  of 
goods  from  one  state  to  another  at  a  rate  specified  in  the  bill  of  lad- 
ing*, less  than  the  published  schedule  rates  filed  with  and  approved 
by  the  interstate  commerce  commission,  and  in  force  at  the  time, 
whether  or  not  he  knew  that  the  rate  obtained  was  less  than  the 
schedule  rate,  is  not  entitled  to  recover  the  goods,  or  damages  for 
their  retention,  upon  the  tender  of  payment  of  the  amount  of 
charges  named  in  the  bill  of  lading,  or  of  any  sum  less  than  the 
schedule  charges. 

Appeal  by  defendant  from  city  court   of   Birmingham. 
Reversed, 

Smith  &  Weather ly ^  for  appellant. 
Gregg  &  Thornton^  for  appellee. 

Brickell,    C.   J.  On   February   20,   1896,    appellant,   a 
common  carrier  engaged   in   interstate  commerce,  received 
from    appellee,  at  Atlanta,  Ga.,   for   transportation   over  its 
road  to   Birmingham,   Ala.,   two  carriages,  of 
the   alleged  value   of  $1,200,  and   delivered  to  *** 

appellee  a  bill  of  lading  in  which  the  rate  specified  was  96 
cents  per  100  pounds,  and  the  weight  2,500  pounds;  making 
the  aggregate  charge  $24.  Upon  the  arrival  of  the  carriages 
in  Birmingham  a  few  days  latter,  appellee  tendered  that 
amount  in  payment  of  the  charges ;  but  the  appellant  refused 
to  accept  the  tender,  or  to  make  delivery  of  the  carriages. 
The  ground  of  this  refusal  was  that  the  rate  specified  in  the 
bill  of  lading  was  less  than  that  fixed  by  the  schedule  of 
rates,  fares,  and  charges  established  and  published  in  ac- 
cordance with  the  act  of  congress  known  as  the  * 'Interstate 
Commerce  Law,**  and  that  the  agent  of  appellant  at  Atlanta 
had,  inadvertently  and  by  mistake,  wrongfully  and  in  viola- 
tion of  that  law,  agreed  upon  and  specified  in  the  bill  of 
lading  a  rate  of  96  cents  per  100  pounds,  instead  of  $1.28, 
as  said  schedule  required  him  to  charge.  Appellee  refused 
to  pay  the  extra  charge,  amounting  to  $8 ;  and  appellant 
retained  possession  of  the  carriages  until  August  11,  1896, 

*See  note  at  end  of  case. 
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when  it  delivered  them  to  appellee  upon  the  payment  of  $24, 
the  stipulated  charge.  Appellee  instituted  this  suit  to  recover 
damages  resulting  to  her  from  the  loss  of  the  use  and  hire  of 
the  carriages, the  actual  injury  thereto,  and  their  deterioration 
in  value,  during  the  period  of  detention. 

The  subject-matter  of  the  contract,  the  transportation  of 
goods  from   one   state   to  another,   was  an  act  of   interstate 
commerce,  and  as  such  a  subject  of  federal  cognizance,  and 
governed  by  the  act  of  congress  entitled  *'An  act  to  amend 
an  act  entitled  an  act  to  regulate  commerce,"  approved  Feb- 
ruary 4,  1887.     By  the  provisions  of  section  6  of   this    act, 
every  common  carrier  subject  to  the  same  is  required  to  print 
and  publicly  post  at  each  station  on  its  route,  for  the  inspec- 
tion and   information   of  the   public,  the   schedule   of  fares, 
rates,  and  charges  for  the  carriage  of  passengers  and  prop- 
erty thereon.     It  is  further  provided    that** when  any  such 
common  carrier   shall   have  established   and   published  its 
rates,  fares  and  charges  in   compliance   with   the  provisions 
of  this  section,  it  shall  be  unlawful  for  such  common  carrier 
to  charge,  demand,  or  collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  the  transportation 
of  passenge/s  or  property,  or  for  any  service  in  connection 
therewith,  than  is  specified  in  such   published  schedule  of 
rates,  fares,  and  charges,   as  may  at  the  time  be  in  force." 
It  is  further  unlawful  for  any  person,  in  any  manner,  know  • 
ingly  to   obtain   transportation   at   less   than  the   published 
schedule  of  rates ;  and  any  violation  of  the  statute,  whether 
by  the  consignors  or  consignees,  or  by  the  carrier,  is  made  a 
highly  penal  offense.     In  Railroad  Co.  v,  Dismukes.  94  Ala. 
131,  49  Am.  &  Eng.  R.    Cas.    42,  10   South.  289,  decided  in 
1891,  we  had  occasion  to  consider  a  contract  for  the  trans- 
portation of  goods  into  this  state  from   another  state  at  less 
than  the  published  schedule  rates,  and  to  construe  the  act  of 
congress  with  respect  to  its  effect  on  such  a  contract,  and  on 
the  rights  of  the  parties    thereto.     In  that  case,  as   in   this, 
the  plaintiff  sought  to  recover  damages  for  the  refusal  of  the 
carrier  to  deliver  the  goods  after  tender  of  the  amount  of  the 
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charges  specified  in  the  bill   of  lading.     We  then  held  that 
although  the  contract  was  illegal  and  void  as  to  the  carrier,, 
because  made  in   violation  of   the   interstate  commerce  law^ 
and  could  not  be  made  the  basis  of  any  action  on  the  part  of 
the  carrier,  yet,  inasmuch  as  the  consignor  had  not  know- 
ingly obtained  the  transportation  at  less  than  the  schedule 
rates,  his   act  was   not   tainted  with  the  criminality  of  the 
carrier,   and,   not  being  in    pari  delicto   with   the  carrier^ 
he    was  entitled   to   invoke   that   principle   of  law    which 
authorizes   the    enforcement  of   such   a   contract   in  behalf 
of  the  innocent  party, and  he  could  therefore  upon  the  payment 
or  tender  of  the  charges  named  in  the  bill  of  lading,  maintain 
the  action  and  recover  damages  for  the  failure  of  the  carrier 
to  deliver  the   goods  to  him.     It  is  now  insisted  by  counsel 
for  appellant  that  the  present  case  differed  from  the  case  cited 
in  two  particulars  :     First,  because  the  schedule  rate,  which 
appellant  claims  to  be  entitled  to  collect,was  not  unreasonable 
or  excessive,  or  disproportionate  to  the  value  of  the  goods,  as. 
in  the  Dismukes  Case,  in  which  the  value  of  the  goods  was- 
$40,  the  charges  specified  in  the  bill  of  lading  $5.44,  and  the 
schedule  charges  $29.30;    and,  second,  because  the  contract 
was    made  in  the  state    of    Georgia,   and    was,    therefore > 
to  be   governed,  as    to  its    nature,   obligation,    and   inter- 
pretation,   by    the    law    of    that    state,    and    not    by    the 
law  of  Alabama,   and,   by  the  law  of   Georgia,    a  common: 
carrier,  engaged  in  interstate  traffic,  who  undertakes  to  trans- 
port goods  from  one  state  to  another  at  less  than  the  published 
schedule  rates  established  in  accordance  with  the  act  of  con- 
gress, is  not  precluded  from  recovering  the  full  schedule  rate 
because  by  mistake  a  less  rate  was  agreed  upon  and  specified 
in  the  bill  of  lading,  and  may  retain  possession  of  the  goods 
until  the  full  schedule  rate  is  paid.     We  are  of  the  opinion, 
that  our  ruling  in  [the  Dismukes  Case  can  no  longer  be  fol- 
lowed, either  in    this   or  in   any  similar  case  involving  the 
right  of  a   consignor  or  consignee  of  goods  transported  by 
a  common  carrier  from  one  state  to  another  to  recover  dam  - 

13  (M  8)  A  E  R  Cas— 18 
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ages  for   the  refusal  of  the  carrier,  after  the  arrival  of  the 
goods  at  their  destination,  to  deliver  them  upon  the  payment 
or  tender  of  the  charges  agreed  upon  and  named  in  the  bill 
of   lading,  when  such  charges  are  less  than  the  published 
schedule  charges  in  force  at  the  time  the  contract  was  made, 
established  in  accordance  with  the  provisions  of  the  interstate 
commerce  law.     But  neither  of  the   particulars  in  which  it  is 
contended  this  case  differs  from  that  will  justify  any  modifi- 
cation of,  or  departure  from,   that  ruling.     The  principle  on 
which  that  case  was  decided  is  not  affected  by, the  degree  of 
disparity  between  the  schedule   rate  and  the  stipulated  rate. 
What  was  there  said  in  this  respect  was,  by  way  of  illustra- 
tion only,  to  show  the  wrong  and  injustice  of  permitting  a 
carrier  who  may  have  induced  a  shipper,  by  promises  of  low 
rates,    to   ship  his  goods  over  its  line,  to   recover  a  greater, 
and  perhaps  extortionate,  rate.     Nor  can  the  ruling  in  that 
case  be  affected  by  the  fact  that  by  the  law  of  Georgia,  in 
which   state  the  contract  of  carriage   was  made,  the  carrier 
may  recover  the  schedule  rate,  notwithstanding  a  lower  rate 
may  have  been  agreed  upon.     The  general  rule  of  law,  it  is 
true,  i^that  a  contract  is  governed,    as  to  its  nature,  obliga- 
tion, validity,   and  interpretation,  by  the  law   of  the  place 
where  it  is  made,  unless  the  parties  have  in  view  some  other 
law,  or  unless  it  is  to  be  wholly  performed  in  some  other 
place,    in  which   case   the   law   of  the   place    of    perform- 
ance, or  the   law   which   both  parties   had   in   view,    must 
govern.     Peet  v.  Hatcher,  112  Ala.  514,  21  South.  711 ;  Cub- 
bedge   v.  Napier.    62  Ala.    518;  Donegan  z/.  Wood,  49  Ala. 
242.     And  the   weight  of  authority  is  that  this  rule  requires 
a  contract  for  the  transportation  of  goods  by  a  common  car- 
rier from  one  state  or  country  to  another  to  be  governed  by 
the   law  of  the  place  where  it  is  made,  and  where  the  per- 
formance  begins,  unless  the  parties,  when  entering  into  the 
contract,  clearly  manifest  a  mutual  intention  that  it  shall  be 
governed  by  the  law  of  some  other  state  or  country.     Whart. 
Confl.  Laws,  §  471 ;  Hutch.   Carr.  §§  140,  44;  Liverpool  & 
G.  W.  Steam  Co.  v,  Phenix  Ins.   Co.,  129  U.  S.  397,  9  Sup. 
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Ct.  469  ;  McDaniel  v.  Railroad  Co.,  24  Iowa,  412  ;  Hazel  v. 
Railway  Co.,  82  Iowa,  477,  48  N.  W.  926;  Pennsylvania  Co. 
V.  Fairchild,  69  111.  260;  Meuer  v.  Railway  Co.,  5  S.  D.  568, 
59  X.  W.  945.  Fonseca  v.  Steamship  Co.,  153  Mass.  553,  27 
N.E.  665 ;  Potter  v.  The  Majestic,  9  C.  C.  A.  161,  60  Fed.  625. 
But  this  rule  can  have  no  application  where  the 
subject-matter  of  the  contract  is  one  of  national     mente-PedeSa 

^  Control. 

cognizance,  and  congress  has  assumed  exclu- 
sive cognizance  of  it  by  enacting  a  law  for  its  complete 
regulation.  In  such  case  the  parties  must  be  presumed 
to  contract  with  reference  to  the  act  of  congress,  and  its  effect 
on  the  subject-matter,  and  not  with  reference  to  the  law  of 
the  state  where  the  contract  was  made;  and  thev  can- 
not,  by  agreement  or  otherwise,  make  any  other  law  the 
applicatory  law  in  the  determination  of  the  nature,  validity, 
or  interpretation  of  the  contract.  No  principle  of  comity 
requires  the  courts  of  one  state  to  place  the  same 

^t  ^      r  *.i  Oonrtructlon  Of 

construction  upon  the  act  of  congress,  with  re-  Pedewa statutea 
spect  to  its  effect  on  such  a  contract,  given  to  it 
by  the  decisions  of  the  supreme  court  of  another  state,  in 
which  the  contract  was  made.  Unless  the  national  law  has 
been  construed  by  the  supreme  court  of  the  United  States, 
the  courts  of  the  various  states  will  follow  their  own  judg- 
ment in  determining  its  effect  on  the  contract,  and  the  rights 
of  the  parties  thereto  growing  out  of  it ;  but  if  it  has  received 
a  construction  from  the  highest  national  tribunal,  its  decision 
is  supreme,  and  by  it  the  state  courts  are  bound.  Tubbs  v. 
Wilhoit,  73  Cal.  61,  14  Pac.  361 ;  State  v,  Andriano,  92  Mo. 
70,  4  S.  W.  263 ;  Lyman  v.  Railroad  Co.,  59  Vt.  167,  10  Atl. 
346;  Bressler  v,  Wayne  Co.,  25  Neb.  468,41  N.  W.  356.  The 
interstate  commerce  law  has  been  construed  by  the  supreme 
court  of  the  United  States,  and  its  effect  upon  a  contract  by 
a  common  carrier  to  transport  goods  from  one  state  to  another 
at  less  than  the  published  scheduled  rates,  and  upon  the 
rights  of  the  parties  to  such  a  contract,  has  been  declared. 
In  Railroad  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802,  the 
plaintiff  sued  to  recover  damages  for  the  refusal  by  the  carrier 
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to  deliver  goods  consigned  to  him,  after  tender  of  payment  of 
the  stipulated  charges  named  in  the  bill  of  lading.  The 
goods  (a  lot  of  furniture)  had  been  received  by  the 
carrier  at  St.  Louis,  Mo.,  for  transportation  to  Cameron,. 
Tex.,  at  a  stipulated  rate,  specified  in  the  bill  of  lad- 
ing,  of  69  cents  per  100  pounds,  the  charges  amount- 
ing to  $82.80,  whereas  the  published  schedule  rate  in 
force  at  the  time  was  84  cents,  and  the  charges  should  have 
been  $1,00.80 ;  and  the  plaintiff,  as  in  this  case,  was  ignorant 
of  the  fact  that  the  rate  obtained  was  less  than  the  schedule 
rate.  It  was  held,  in  an  opinion  by  Brewer,  J.,  that  the 
plaintiff  was  not  entitled  to  recover.  It  is  true  that  the  only 
question  discussed  in  the  opinion  was  whether  or  not  the 
interstate  act  superseded  the  Texas  statute  which  prohibited 
a  common  carrier  from  charging  or  collecting  from  the  owner 
or  consignee  of  freight  a  greater  sum  than  that  specified  in 
the  bill  of  lading,  and  this  question  was  decided  in  the  affirm- 
ative, as  in  the  Dismukes  Case.  But  this  was  not  the  only 
effect  of  the  decision,  and  it  is  by  its  effect  on  the  rights  of 
the  parties  to  such  a  contract,  by  whatever  process  of  reason- 
ing the  decision  may  be  reached,  that  the  state  courts  are 
bound.   The  clear  effect  of  the  decision  was  to  declare  that  one 

who  has  obtained  from  a  common  carrier  trans - 

Interstate  Ship-  .  i>  i      <•  •  i 

jjegtj^vjjidity    portation   of  goods  from  one  state  to  another 
gjmPxfbiiShed      at   a   rate,    specified   in  the  bill  of   lading,  less 

than  the  published  schedule  rates  filed  with  and 
approved  by  the  interstate  commerce  commission,  and  in 
force  at  the  time,  whether  or  not  he  knew  that  the  rate  ob- 
tained was  less  than  the  schedule  rate,  is  not  entitled  to 
recover  the  goods,  or  damages  for  their  detention,  upon  the 
tender  of  payment  of  the  amount  of  charges  named  in  the 
bill  of  lading,  or  of  any  sum  less  than  the  schedule  charges ; 
in  other  words,  that,  whatever  may  be  the  rate  agreed  upon, 
the  carrier* s  lien  on  the  goods  is,  by  force  of  the  act  of  con- 
gress, for  the  amount  fixed  by  the  published  schedule  of  rates 
and  charges. and  this  lien  can  be  discharged, and  the  consignee 
can  become  entitled  to  the  goods,  only  by  the  payment,  or 
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tender  of  payment,  of  such  amount.  Such  is  now  the  su- 
preme law,  and  by  it  this  and  the  courts  of  all  other  states 
are  bound,  and  for  this  reason  our  ruling  in  the  Dismukes 
Case  can  no  longer  be  followed. 

It  results  that  the  inquiry  as  to  the  law  of  the  state  of 
Georgia  was  entirely  immaterial  and  irrelevant,  and  the 
court  below  did  not  err  in  sustaining  the  objection  to  appel- 
lant's offer  of  evidence  on  this  point.  But  proof  of  com - 
pliance  with  the  requirements  of  the  interstate  commerce  law, 
of  the  amount  of  the  charges  fixed  by  the  published  schedule 
of  rates  and  charges,  and  of  the  other  facts  offered  in  evidence 
by  appellant,  was  relevant ;  and  the  demurrers  to  the  pleas 
setting  up  these  facts  should  have  been  overruled,  and  under 
such  pleas  evidence  of  these  facts  should  have  been  admitted. 
Upon  uncontradicted  proof  of  these  facts,  if  they  had  been  in 
evidence,  in  connection  with  the  other  evidence  in  the  case, 
the  defendant  would  have  been  entitled  to  the  general  charge 
in  its  favor.  The  judgment  of  the  city  court  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
conformity  to  this  opinion.     Reversed  and  remanded. 


NOTE. 

Carriers  of  Goods — Charges — Interstate  Commerce. — One  who 
shipped  goods  under  an  agreement  with  the  agent  of  a  railway 
company  for  a  lower  rate  than  that  filed  by  the  company  with  the 
interstate  commerce  commission,  cannot,  where  he  is  charged  the 
full  rate  by  the  company,  recover  the  excess  of  the  full  rate  over 
the  agreed  rate,  even  though  he  was  if^norant  that  the  agreement 
for  a  reduced  rate  was  illegal ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Bowles 
<Ind.  Terr.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  12. 
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Murray 

V. 

Chicago  &  N.  W.  Ry.  Co. 

{Circuit  Court  of  Appeals^  Eighth  Circuity  February  ^7,  iSgg,) 

Interstate  Commerce — Freight  Rates — Common  Law — Constitu- 
tional Questions. — The  contention  that  a  case  necessarily  involves 
the  construction  of  the  federal  constitution,  when  it  presents  the 
question  whether  there  is  any  common  law  of  the  United  States 
regulating  interstate  transportation  rates,  is  without  merit. 

Decisions  of  State  Courts— Federal  Courts.— Decisions  of  state 
courts  not  attempting  to  construe  state  statutes,  and  based  merely 
on  supposed  rules  of  the  common  law,  are  not  binding  on  federal 
courts. 

Freight  Charges — Unjust  Discrimination — Limitations.* — An  ac- 
tion against  a  railroad  to  recover  damages  for  overcharges  on 
freight  alleged  to  have  constituted  unjust  discriminations  is  not 
founded  on  fraud,  although  the  petition  states  that  such  discrimina- 
tions were  fraudently  concealed  by  the  carrier  ;  and,  under  the  stat- 
ute of  Iowa,  such  an  action  must  be  brought  within  five  years  after 
the  cause  of  action  accrues. 

Same — Same — Common  Law. — Such  unjust  discriminations  by  a 
railroad  company,  and  their  payment,  constitute  a  cause  of  action, 
regardless  of  fraud,  and  independent  of  any  statute. 

Limitations — Fraud — Pleading. — A  petition  stating  fraud  for  the 
purpose  of  bringing  the  action  within  the  exceptional  provision  of  a 
statute  of  limitations  must  contain  more  than  a  general  allegation 
of  ignorance  at  one  time,  and  of  knowledge  at  another,  in  order  to 
sufficiently  show  why  the  alleged  fraud  was  not  sooner  discovered, 
or  why  no  effort  was  was  made  to  discover  it. 

Error  by  plaintiff  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Iowa.     Affirmed. 

This  is  an  action  to  recover  damages  for  overcharges  on 
freight.     The  material  allegations  in  the  petition  are   that 

*See  note  at  end  of  case. 
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commencing  in  1875,  and  continuing  to  March,  1887,  plain- 
tiff was  engaged  in  buying  and  shipping  live  oasestated. 
stock  and  grain  purchased  in  the  state  of  Iowa 
for  shipment  to  Chicago,  111. ;  that  he  made  large  shipments 
during  that  time  over  the  defendant's  road  from  Belle  Plaine 
and  Chelsea,  Iowa,  to  Chicago;  that  defendant  demanded 
and  plaintiff  paid  to  it  for  these  services  the  regular  published 
tariff  rates  of  freight ;  that  in  selling  these  articles  in  Chicago 
the  plaintiff  was  compelled  to  come  into  competition  with  the 
sale  of  like  articles  shipped  over  defendant's  line  from  said 
stations  and  others  in  the  vicinity  shipped  over  defendant's 
line ;  that,  at  the  time  of  these  various  shipments  were  made 
by  plaintiff,  defendant  was  engaged  in  making  and  paying 
drawbacks,  rebates,  and  concessions  of  freight  charges  to 
others  shipping  like  character  of  freight,  and  under  the  same 
circumstances  and  conditions,  over  the  same  line  of  road,  as 
were  shipped  by  plaintiff,  and  from  the  same  stations,  to  an 
amount  equal  to  $32  per  car  load ;  that  the  freight  carried  by- 
defendant  for  others  was  carried  under  the  same  circum- 
stances and  conditions  as  that  transported  for  plaintiff ;  that 
defendant,  at  the  time  these  shipments  were  made  by  plain- 
tiff, kept  posted  at  its  stations  freight  tariff  lists  showing  the 
tariff  rates  of  freight  for  the  transportation  of  such  articles 
from  its  stations  to  Chicago,  and  informed  plaintiff  at  the 
time  he  made  his  shipments  that  no  deviations  were  made 
from  these  rates,  and  no  rebates,  drawbacks,  or  concessions 
from  the  posted  rates  were  made  to  any  shippers,  and  that 
plaintiff  had  equal  rates  and  proportions  of  rates  with  other 
shippers  from  its  stations  to  Chicago,  and  that  do  discrimina- 
tions were  made  against  him ;  that  plaintiff  believed  these 
statements  and  relied  on  them,  but  that  they  were  untrue  and 
fraudulent,  and  that  defendant  was  in  fact  at  that  time  mak- 
ing such  discriminations  in  favor  of  other  shippers ;  that  the 
defendant  fraudulently  concealed  that  fact  as  to  the  giving  of 
rebates;  that  plaintiff  only  ascertained  the  facts  within  18 
.  months  before  bringing  suit.  The  circuit  court  sustained  the 
demurrer  to  the  petition  upon  the  ground  that  the  action  was 
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barred  by  the  statute  of  limitations.  On  this  point  Judge 
Shiras,  who  heard  the  case  at  the  circuit,  said :  "The 
ordinary  rule  is  that  the  statute  bes^ins  to  run  when  the  right 
of  action  is  completed.  Does  the  case  fall  within  any 
exception  to  this  rule?  The  provision  of  the  statute  applica- 
ble to  the  case  is  the  general  one,  to  wit,  *and  all  other  actions 
not  otherwise  provided  for  in  this  respect,  within  five  years.' 
Code  Iowa,  §  2529.  By  Id.  §  2530,  it  is  declared  that,  'in 
actions  for  relief  on  the  ground  of  fraud  or  mistake,  and  in 
actions  for  trespass  to  property,  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  fraud,  mistake  or 
trespass  complained  of  shall  have  been  discovered  by  the 
party  aggrieved' ;  but  it  is  settled  that  this  statutoiry  excep- 
tion is  not  applicable  to  cases  of  the  character  of  that  now  un- 
der consideration.  Boomer  Tp.  v.  French,  40 'Iowa,  601; 
Carrier  v.  Railway  Co.,  79  Iowa,  80,  44  N.  W.  203.  It  is, 
however,  claimed  by  plaintiff  that,  under  the  principles  of 
the  common  law,  it  will  not  be  held  that  the  cause  of  action 
has  accrued  until  actual  discovery  of  the  fraud  or  conceal- 
ment has  been  made.  In  Boomer  Tp.  v.  French  supra,  the 
supreme  court  of  Iowa  held  that  where  a  treasurer  of  the 
district,  by  false  and  fraudulent  entries  upon  his  books,  con- 
cealed the  fact  of  a  misappropriation  of  a  sum  of  money 
coming  into  his  hands,  the  statute  did  not  begin  to  run 
until  discovery  of  the  fraud  thus  practiced.  In  Carrier  v. 
Railway  Co.,  supra,  the  supreme  court  of  Iowa  held 
the  common -law  exception  applicable,  upon  the  authority 
of  Boomer  Tp.  v,  French;  stating,however,that,*if  the  ques- 
tion was  before  us  for  the  first  time,  we  might  hesitate  to 
declare  the  rule  announced  in  Boomer  Tp.  v,  French.'  The 
conclusion  reached  in  Carrier  v.  Railway  Co.  is  followed  and 
affirmed  in  Cook  v.  Railway  Co.,  81  Iowa,  551,  46  N.  W. 
1080.  These  decisions  are  based,  not  upon  a  construction  of 
the  provisions  of  the  Iowa  statute,  but  upon  the  view  therein 
taken  of  the  rule  of  the  common  law ;  and  the  conclusion 
reached  is  not,  therefore,  binding  upon  the  courts  of  the 
United   States  when   they   are  called  upon  to  construe  the 
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common  law,  and  apply  its  principles  to  cases  arising  between 
citizens  of  different  states.  Railroad  Co.  v,  Baugh,  149  U.  S. 
368,  13  Sup.  Ct.  914,  62  Fed.  24,  44.'* 

'Henry  Rickel  (E,  H,  Crocker  and  J.  R,  Christie^  on  the 
"brief),  for  plaintiff  in  error. 

Uoyd  IV.  Bowers  {N.  M,  Hubbard  ^  F.  F,  Daw  ley  ^  N,  M, 
Hubbard^  Jr.y  and  Robert  Mather^  on  the  brief),  for  defend- 
ant in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Caldwell,  Circuit  Judge  (after  stating  the  facts).  At 
the  threshold  of  this  case  we  are  confronted  with  a  question 
of  jurisdiction.  It  is  said  this  is  a  case  that  involves  the 
construction  of  the  constitution  of  the  United  States,  for  the 
reason  that  the  case  presents  the  question  whether  there  is 
any  common  law  of  the  United  States  regulating  interstate 
transportation  charges,  and  that  the  writ  of  error  shoul4  have 
been  issued  from  the  supreme  court  of  the  United  States,  and 
not  from  this  court.  Some  phases  of  this  question  have 
recently  been  much  discussed  in  other  jurisdictions,  and  were 
fully  considered  by  the  learned  trial  judge  in  this  case.  62 
Fed.  24.  We  do  not  feel  called  upon  to  indulge  in  any  ex- 
tended consideration  of  the  question.  For  more  than  a  century 
the  federal  courts,  in  the  absence  of  a  statute  or  other 
obligatory  rule  of  decision,  have  had  recourse  to  the  common 
law  for  rules  of  decision  in  a  trial  of  causes  in  those  courts, 
and  have,  in  cases  where  that  law  furnished  an  appropriate 
rule  of  decision,  rested  their  judgments  upon  it.  The  same 
may  be  said  of  the  admiralty  law,  the  law  merchant,  the 
principles  of  equity  jurisprudence,  and,  in  a  restricted 
and  qualified  sense,  of  the  civil  law.  It  never  was  supposed 
that  the  federal  courts  were  denied  the  privilege  of  resorting 
to  any  or  all  of  these  sources  of  information  for  the  purpose 
of  enlightening  their  judgment  upon  any  question  pre- 
sented for  their  determination  in  the  trial  of  a  cause.  It 
has  always  been  assumed  that  the  federal  courts  were  en  - 
dowed  with  a  power  and  jurisdiction  adequate  to  the  decision 
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ior  state  tribunals  the  highest  respect,  does  not  feel  bound 
by  their  decisions."  In  Levy  v.  Stewart,  11  Wall.  244,  on 
error  from  the  circuit  court  for  the  district  of  Louisiana,  it 
was  claimed  that,  the  supreme  court  of  that  state  having  held 
in  several  cases  that  the  Civil  War  did  not  interrupt  the  run- 
ning of  the  statute,  the  federal  courts  are  bound  by  those  de- 
cisions, but  the  court  said:  **None  of  these  decisions  are 
founded  upon  any  express  enactment,  and  the  reasons  as- 
signed for  the  conclusions  are  not  satisfactory.  *  *  * 
Authorities  of  the  kind,  though  entitled  to  great  respect,  are 
not  obligatory,  and  the  court  is  of  the  opinion  that  the  rule 
adopted  in  the  case  of  Hanger  v.  Abbott,  6  Wall.  534,  is 
more  in  accordance  with  the  analogies  of  our  law.*'  The 
supreme  court  of  the  state  of  Arkansas  held  that  the  statute 
of  limitations  of  that  state  was  not  suspended  by  the  Civil 
War,  although  that  was  one  of  the  states  in  insurrection 
(Bennett  v.  Worthington,  24  Ark.  487) ;  but  in  the  case  of 
Hanger  v,  Abbott,  supra,  the  supreme  court  of  the  United 
States  held  the  statute  of  limitations  of  that  state  was  sus  - 
pended  during  the  Civil  War.  Subsequently  the  supreme 
court  of  that  state  adopted  and  followed  the  ruling  in  Hanger 
V.  Abbott.  In  Railway  Co.  v.  Baugh,  149  U.  S.  368,  13 
Sup.  Ct.  914,  the  question  before  the  court  was  the  effect  to 
be  given  to  the  decisions  of  the  supreme  court  of  Ohio  in  de- 
termining whether  two  employees  were  fellow  servants,  and 
the  court  said :  *An  examination  of  the  opinions  in  the 
cases  in  the  Ohio  supreme  court  which  are  claimed  to  be  au- 
thoritative here  discloses  that  they  proceeded,  not  upon  any 
statute,  or  upon  any  custom  or  usage,  or  upon  anything  of  a 
local  nature,  but  simply  announced  the  views  of  that  court 
upon  the  question  as  one  of  general  law.  W^e  agree  with 
that  court  in  holding  it  to  be  a  question  of  general  law,  al- 
though we  differ  from  it  as  to  what  the  rule  is  by  that  law.*' 
In  Clark  v,  Bever,  139  U.  S.  96,  11  Sup.  Ct.  468,  the  court 
said  **that  the  federal  courts  sitting  in  any  state  have  equal 
and  co-ordinate  jurisdiction  with  the  state  court  in  determin- 
ing questions  of  general  law,  although  they  will  lean  towards 
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an  agjeement  of  views  with  the  state  court  if  the  question 
seems  to  them  balanced  with  doubt/'  At  common  law  it  is 
well  settled  that,  where  the  statute  makes  no  exceptions, 
courts  can  make  none.  Amy  v,  Watertown,  130  U.  S.  320, 
9  Sup.  Ct.  537  ;  Jones  v.  Lemon,  26  W.  Va.  629;  Bennett  v. 
Worthington,  24  Ark.  487. 

The  Iowa  statute  makes  no  exceptions,  and  the  exception 
we  are  asked  to  ingraft  upon  it  is  not  one  that  can  be  made 
by  the  court.     The  plaintiff's  cause  of  action  is 
not  founded  on  fraud ;  for,  if  the  allegations  as  ^^£itmlSrSSi« 

...  .       .  .    ination — Tiimltft- 

set    out  in  the  petition  are  true,  he  has  a  good  tion«. 
cause  of  action,  independently  of  any  fraud   or 
concealment.     The  unjust  discriminations,  and  their  payment 
by  plaintiff,  constitute  the  cause  of  action,  re- 
gardless of  the  fraud  and  deceit,  and,  independ-     Somm^^i^. 
ent  of  any  statute,  the  common  law  gives  him 
the  right  to  recover  in  such  a  case.     State  v.  Railway  Co., 
47  Ohio  St.  130,  23  N.  E.  928;  Railway  Co,  v.  Wilson,  132 
Ind.  517,  32  N.  E.  311;  Fitzgerald  v.  Railway  Co.,  63  Vt. 
169,  22  Atl.  76;  Cook  v.  Railway  Co.,  81  Iowa,  551,  46  N. 
W.  1080. 

But  suppose  the  holding  in  the  Iowa  cases  to  be  obligatory 
upon  this  court,  the  plaintiff's  action  is  still  barred,  because 
no  sufiScient  reason  is  shown  why  the  alleged  fraud  was  not 
sooner  discovered,  or  that  any  effort  was  ever 
made  to  discover  it.  In  cases  where  conceal-  iSTuS^eSiuiff. 
ment  and  ignorance  of  the  facts  suspend  the 
statute,  there  must  have  been  such  concealment  as  would 
prevent  a  person  exercising  due  diligence  from  discovering 
the  facts,  and  what  diligence  was  used  is  a  question  of  law, 
to  be  determined  by  the  court  from  the  petition,  and  not  a 
mere  statement  of  a  conclusion  of  law.  The  allegation  of 
the  petition  is  that  **the  plaintiff  had  no  reason  to  believe  or 
suspect  that  said  statements,  made  to  him,  as  aforesaid, 
were  untrue,  or  that  he  had  been  discriminated  against,  and 
deceived  as  aforesaid,  until  within  the  eighteen  months  last 
past,  when   for   the  first  time  he   learned   of  such   facts." 
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Just  such  a  general  allegation  as  this  was  held  bad  in  Wood 
V,  Carpenter,  101  U.  S.  135,  where  the  rule  on  this  subject  is 
succinctly  and  clearly  stated.  ^'Statutes  of  limitations," 
say  the  tourt,  **are  vital  to  the  welfare  of  society  and  are 
favored  in  the  law.  They  promote  repose,  by  giving  secu- 
rity and  stability  to  human  affairs.  While  time  is  constantly 
destroying  the  evidence  of  rights,  they  supply  its  place  by 
presumption,  which  renders  proof  unnecessary.  *  *  * 
A  general  allegation  of  ignorance  at  one  time,  and  of  knowl- 
edge at  another,  are  of  no  effect.  If  the  plaintiff  made  any 
particular  discover,  it  should  be  stated  when  it  was  made, 
what  it  was,  how  it  was  made,  and  why  it  was  not  made 
sooner.  *  *  *  Whatever  is  notice  enough  to  excite  sus- 
picion, and  put  the  party  on  his  guard,  and  call  for  inquiry, 
is  notice  of  everything  to  which  such  inquiry  might  have  led. 
*  *  *  Concealment  by  mere  silence  is  not  enough.  There 
must  be  some  trick  or  contrivance  intended  to  exclude  sus- 
picion and  prevent  inquiry.  There  must  be  reasonable  dili- 
gence, and  the  means  of  knowledge  are  the  same  thing,  in 
effect,  as  knowledge  itself.  The  circumstances  of  the  discov- 
ery must  be  fully  stated  and  proved,  and  the  delay  which 
has  occurred  must  be  shown  to  be  consistant  with  the  requi- 
site diligence.'*  The  allegation  in  the  petition  in  this  case 
amounts  to  no  more  than  **ignorance  at  one  time  and  knowl- 
edge at  another.''  The  petition  does  not  state  what  he  dis- 
covered, how  he  discovered  it,  or  show  any  reason  why  he 
did  not  discover  it  sooner.  There  is  no  allegation  that  he 
ever,  at  any  time,  made  the  slightest  effort  to  discover 
whether  he  was  being  discriminated  against,  and  there  is  no 
averment  that  such  an  effort  would  have  been  unavailing. 
The  suspicion  entertained  by  the  public  generally,  and 
which  found  daily  expression  in  the  public  prints,  and  an 
occasional  judicial  verification,  and  which  was  probably 
the  origin  of  the  interstate  commerce  act  itself,  that  railroad 
companies  did  discriminate  between  shippers,  particularly 
in  shipments  of  the  character  the  plaintiff  was  making,  seems 
not  to  have  shaken  the  plaintiff  *s  perfect  faith  in  the  veracity 
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of  the  railroad  agent  who  billed  his  shipments.  From  a 
moral  point  of  view,  it  may  be  that  such  credulity  and  trust- 
fulness is  a  virtue,  but  it  falls  far  below  the  standard  of  dili- 
gence required  by  law ;  that  standard  is  what  a  reasonably 
prudent  business  man  would  do  under  like  circumstances. 
There  were  numerous  avenues  of  information  open  to  one  in 
the  plaintiff's  situation.  He  does  not  show  that  he  ever 
sought  information  from  other  shippers  or  their  agents,  or 
commission  merchants,  or  others  having  knowledge  of  the 
subject.  In  a  word,  he  did  nothing  whatever,  and  how, 
finally,  he  made  the  discovery,  he  declines  to  disclose.  The 
judgment  of  the  circuit  court  is  affirmed. 


NOTE. 

Limitation  of  Actions  to  Recover  Excessive  Charges. — An  action 
against  a  railroad  company  to  recover  excessive  charges  on  the 
ground  of  unjust  discrimination,  is  an  action  of  law  and  is  not 
within  the  provisions  of  sections  2529,  25J0,  Iowa  Code,  which  pro- 
vide that  actions  brought  for  relief  on  the  ground  of  fraud  in  cases 
heretofore  solely  cognizable  in  a  court  of  justice  must  be  brought 
within  five  years  from  the  time  when  the  cause  of  action  accrued, 
and  that  in  an  action  for  relief  on  the  ground  of  fraud,  the  cause  of 
action  shall  be  deemed  to  have  accrued  only  upon  discovery  of  the 
fraud,  although  the  plaintiff  alleges  that  the  discrimination  was 
fraudulently  concealed  by  the  defendant.  Carrier  v,  Chicago,  R.  I. 
&  P.  R.  Co.  (Iowa),  42  Am.  &  Eng.  R.  Cas.  349.  An  action  to  re- 
cover excessive  charges  on  the  ground  that  the  railroad  company 
fraudulently  discriminated  against  the  plaintiff  in  favor  of  other 
shippers,  and  fraudulently  concealed  the  rates  charged  to  other 
shippers,  is  governed  by  the  rule  that  where  the  defendant  fraudu- 
lently conceals  the  cause  of  action  the  statute  of  limitations  com- 
mences to  run  only  from  the  time  of  its  discovery,  the  plaintiff's 
cause  of  action  being  based  upon  the  unreasonable  charges,  and  not 
upon  the  fraud.  Carrier  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  42 
Am.  &  Eng.  R.  Cas.  349. 

In  an  action  against  a  carrier  to  recover  overcharges,  the  statute 
oMimitations  does  not  commence  to  run  while  the  plaintiff  has  no 
knowledge  of  his  rights  in  the  premises,  owing  to  the  fraudulent 
concealment  of  the  cause  of  action  by  the  defendant.  Cook  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  45  Am.  &  Eng.  R.  Cas.  291. 
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It  is  also  held  in  Iowa  that  the  two  year  statute  of  limitations 
>  applies  to  an  action  for  the  misdemeanor  of  the  agent  of  a  railway 
agent  in  exacting  excessive  charges.  Herriman  v.  Burlington,  C. 
R.  &  N.  R.  Co.,  57  Iowa,  187,  9  Am.  &  Eng.  R.  Cas.  339.  But  not  to 
an  action  for  the  recovery  of  the  excess;  the  period  for  which  is  five 
years.  Heiserman  v,  Burlington,  C.  R.  &  N.  R.  Co.,  63  Iowa  732, 16 
Am.  &  Eng.  R.  Cas.  46. 

The  laws  of  Colorado,  1885,  chap.  273,  §  9,  p.  310,  authorizing  the 
person  injured  by  unjust  discrimination  in  the  matter  of  freight 
charges,  etc.,  on  the  part  of  a  railroad  company  in  that  state,  to 
recover  a  penalty  in  the  amount  of  three  times  the  actual  damages, 
is  a  penal  statute  ;  and  an  action  under  that  section  to  recover  such 
penalty  for  an  unreasonable  exaction  of  freight  is  barred  in  one 
year,  under  Gen.  St.  Colo.  1883,  §  2170,  providing  that  "all  actions 
for  any  penalty  ♦  *  *  brought  by  *  *  *  any  person  to  whom 
the  penalty  is  given,  ♦  *  *  shall  be  commenced  within  one  year 
next  after  the  offense  is  committed.**  A  complaint  against  a  rail- 
road company  under  Laws  Colo.  1885,  chap.  273,  §  9,  p.  310  to  recover 
the  penalty  denounced  thereby  for  an  unjust  exaction  of  freight, 
alleged  that  the  company  posted  its  schedule,  and  that  plaintiff, 
believing  that  that  schedule  was  uniform  for  all  persons,  paid  the 
rate  charged  therein  ;  but  that,  as  a  matter  of  fact,  the  company 
took  freight  from  another  person  40  cents  a  ton  less  than  what 
plaintiff  paid,  //eld  on  demurrer,  that  no  concealment  by  the  com- 
pany was  shown,  and  that  the  action  was  barred  under  Gen.  St. 
Colo.  §  2170,  without  one  year  from  the  time  the  offense  was  com- 
mitted, and  not  within  one  year  from  the  time  the  discrimination 
was  discovered.     Goodridge  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  35. 


KlZER 

V. 

Texarkana  &  Ft.  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas^  April  75,  i8gg,) 

Special  Rates — Interstate  Commerce  Law — Validity  of  Con  tract.*— 
An  agreement  by  a  railroad  company  to  allow  a  shipper  an  unrea- 
sonabl3''  low  fixed  special  rate  on  interstate  shipments,  which  would 
give  the  shipper  an  undue  advantage  over  other  shippers  of  like 
goods,  is  in  violation  of  the  interstate  commerce  law,  and  void. 

*See  note  at  end  of  case. 
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Appeal  by    plaintiffs   from    Little  River  county  circuit 
court.     Affirmed, 

This  is  an  action  to  recover  from  the  railway  company  an 
amount  which  the  appellant  alleges  was  exacted  of  and  paid 
by  him  for  freights  on  lumber  which  he  shipped  over  appel- 
lee's road  in  excess  of  the  amount  stipulated  for  by  him  in  a 
contract  made  by  him  with  the  appellee,  which  contract  is  as 
follows,  to  wit:  **State  of  Texas,  Bowie  County.  This 
agreement,  by  and  between  W.  L.  Whitaker,  as  president^ 
manager,  and  owner  of  the  Texarkana  &  Ft.  Smith  Railway 
Company,  of  the  first  part,  and  A.  J.  Kizer,  for  himself  and 
his  associates,  heirs,  successors,  iand  assigns,  of  the  second 
part,  witnesseth :  (l)  That  the  party  of  the  second  part,, 
individually  or  associated  with  others  in  partnership  or  in- 
corporation as  he  may  elect, agrees  to  construct  and  maintain  a 
sawmill  in  Little  River  county,  on  the  line  of  said  railway,  for 
the  manufacture  of  pine,  oak,  and  other  kinds  of  lumber,  at  a 
point  already  selected  by  the  party  of  the  second  part.  (2) 
That  the  party  of  the  second  part  agrees,  in  consideration  of 
the  foregoing  and  for  and  in  behalf  of  said  railway  and  said 
company,  to  furnish  cars  and  ship  all  lumber  manufactured 
by  said  mill  for  said  party  of  the  second  part,  for  his  heirs > 
successors,  and  assigns  of  said  mill,  over  all  routes  over 
which  lumber  is  usually  shipped  from  Texarkana,  Texas > 
and  Arkansas,  at  a  rate  not  to  exceed  two  cents  per  hundred 
pounds  over  the  rates  charged  by  the  different  railway  com  - 
panics  from  Texarkana.  This  contract  to  be  in  force  until 
January  1st,  eighteen  hundred  and  ninety-seven  (1897)  A.  D. 
[Seal.]  Texarkana  &  Ft.  Smith  Ry.  Co.,  by  W.  L.  Whita- 
ker, President.**  Exhibit  B  to  the  complaint  is  an  itemized 
account  showing  an  overcharge,  commencing  January  12,. 
1893,  and  ending  December  27,  1894,  on  346  cars  of  lumber,, 
and  the  entire  amount  of  these  overcharges  was  $1,304.15. 
Summons  was  issued  December  20,  1895.  To  the  foregoing- 
complaint,  an  amendment  was  filed  setting  forth  146  similar 
overcharges   that  were   made   during  the    year    1895,    and 

13  (K  8)  A  &  E  R  Gas— 19 
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amounting  to  the  sum  of  $566.23.     The   defendant's  answer 
denied  that  it  executed  the  written  contract,  Exhibit  A  to  the 
complaint,    and   alleged   the  same  was  not  its  act  and  deed. 
It   denied   tliat   it  overcharged  the  plaintiff   upon   his  said 
shipments  in  the  sura  of  two  cents  per  100  or  in  any  amount, 
and  averred  that   it  never  charged  plaintiff  anything  except 
the  usual,   customary,   and  reasonable  rates.     That,  if  said 
Whitaker  ever  executed  said  contract,  it  was  without  author- 
ity  from  defendant   or  its  board  of   directors,  and  was  ultra 
^ires   and  an   illegal  act  on  the  part  of  said  Whitaker ;  that 
the  rate  mentioned  in  said   contract  was  less  than  the  estab- 
lished and  reasonable  regular  rates  charged  by  the  defendant 
for  similar   services ;  and  that  the   defendant's  regular  tariff 
rates  were   and   are  in  all  respects   reasonable,  and  the  rate 
mentioned   in   said   contract  was   unreasonable,   and  would 
-constitute  an  unlawful  discrimination  against  the  rest  of  the 
public;    all  of  said  traffic  being  interstate,  and  said  contract 
void  and  incapable  of  enforcement.     This  answer  was  veri- 
fied  by  W.  A.  Williams,  who  stated  therein  that  he  was  the 
general  manager  and  authorized  agent  of  the  defendant,  and 
^vho  stated  that  he  believed  the  averments  therein  to  be^true. 
To  this  answer,  an  amendment  was  filed  which  alleged  that 
the   defendant's   line   of  railway  between  Rankin  and  Tex- 
arkana   is  an  interstate  line  of  road,  its  portion  north  of  Red 
river  being   in   Little   River  county,  Ark.,  and  the  portion 
south  of   Red  river  being   in   Bowie   county,   Tex.,  and  all 
•shipments   from    Rankin   to   Texarkana  are  interstate  ship- 
ments.    It  denied  that  it  demanded,  or  that  plaintiff  paid  it, 
:any   amount  by  reason   of  the  shipments  mentioned  in  the 
original   or  amended   complaint  except  what  was  justly  and 
xlegally  due  the  defendant,  etc. 

The  facts  as  found  by  the  court,  sitting  as   a  jury,  are    as 
follows,  to  wit : 

**The  court  finds  that  on  the  10th  day  of  September,  1891, 
the  plaintiff  and  defendant  entered  into  a  contract  in  writing  ; 
-whereby  plaintiff  agreed  to  construct  and  maintain  a  saw- 
mill   in    Little    River    county,  Arkansas,   on   the    line    of 
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defendant's  road,  at  a  point  already   selected  by  plaintiff, 
for  the  manufacture  of  pine,  oak,  and  other  kinds  of  lumber, 
and   the  defendant  agreed  on  its  part  to  furnish  cars   and 
ship  all  lumber  manufactured  by  said  mill  for  plaintiff,  over 
all  roads  over  which  lumber  is  usually  shipped  from  Texar  - 
kana,  Texas,  and   Arkansas,   at  a  rate  not  to  exceed  2  cents 
per  hundred  pounds  over  the  rates  charged  by  the  different 
railroad  companies  from  Texarkana»  and  that  plaintiff  has 
in  all  things  complied  with  his  part  of  said  contract;  but 
that  defendant  from  and  after  the  30th  of  November,  1892, 
has  refused  to  ship  such  lumber  for  plaintiff  at  the  contract 
price,  but  has  charged  plaintiff  a  greater  rate  for  shipping 
said  lumber  than  the  rate  provided  by  thCvContract,  and  that 
plaintiff  was  compelled  to  pay  such  higher  rate,  in  order  to 
get  his  lumber  shipped.     That  the  contract  was  executed  on 
the  part  of  the  defendant  by  W.  L.  Whitaker,  who  was  then 
the  president  and  general  manager  of  the  defendant  company, 
and   as   such   had  authority   to   make   freight  rates   and  to 
execute  a  contract  fixing  the  rate  for  shipment  of  freight; 
that  at  the  time  the  contract  was  entered  into  the  defendant's 
road  was  not  completed  to  Rankin,  the  point  where  plaintiff's 
mill  was  located,  and  that  no  freight  rates  had  been  estab- 
lished in  Arkansas  for  the  shipment  of  freight  for  that  point ; 
that  defendant  did  establish  the  following  rates,  November 
15,  1892,  to  take  effect  November  30,  1892  :     Not  to  exceed 
three  cents  per  100  pounds  from  any  point  on  defendant's 
road  to  Texarkana.     When  said  instrument  was  signed  by 
Whitaker  it  was   contemplated  that   plaintiff  and   William 
Buchanan  and  B.  T.  Estes  should  be  associated  with  him  in 
the  establishment  of  the  sawmill  mentioned  in  said  instru  - 
ment.     Buchanan  and  Estes  were  directors  of  the  defendant 
company,  and  Whitaker  was  its  president  and  general  mana- 
ger at  that  time.     The  contract  was  written  by  Estes,  who  is 
the  plaintiff's  father-in-law.     The  defendant  company  then 
had  its  regularly  constituted  board  of  nine  directors.     There 
was  no  action  of  said  board  of  directors  authorizing  or  rati- 
fying the   execution  of  said  contract   made   by   Whitaker 
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shown  by  the  minutes  of  the  company.  In  September,  1891  > 
the  defendant's  railroad  extended  from  Texarkana  northward 
through  Bowie  county,  in  the  state  of  Texas,  and  across  Red 
river,  past  Ogden,-  in  Little  River  county,  Arkansas, —  a 
distance  of  about  15  miles, — and,  at  the  time  of  the  execution 
of  said  contract  by  Whitaker,  sawmills  were  located  on  the 
line  of  said  railroad  at  Corbin,  Texas,  and  Ogden,  Arkansas* 
and  other  points.  Plaintiff  had  selected  and  established  the 
site  for  his  sawmill  at  Rankin,  about  25  miles  north  of 
Texarkana,  in  1890,  before  the  contract  sued  on  was  exe- 
cuted. The  defendant's  road  was  in  process  of  construction 
northward,  and  was  completed  to  Rankin  in  December,  1891. 
As  soon  as  the  road  reached  Rankin,  the  plaintiff  put  in 
his  sawmill  there,  and  by  agreement  between  him^lf 
and  defendant  became,  and  has  ever  since  been  and 
still  is,  the  defendant's  regular  local  agent  at  said  town  of 
Rankin,  and  as  such  agent  had  and  has  control  of  defendant's, 
local  freight  and  passenger  business  at  that  point.  When 
the  contract  sued  on  was  signed  by  Whitaker,  the  defendant's 
regular  tariff  rate  for  transportation  from  Corbin  to  Texar- 
kana charged  and  collected  from  the  mill  owners  at  Corbitt 
was  $10  per  car  of  30,000  pounds,  and  when  the  road  reached 
the  different  mills  the  rates  for  shipments  of  lumber  origi  - 
nating  on  said  railroad  at  Corbin,  Ogden,  and  other  points 
were  regulated,  and  so  understood  by  the  shippers  to  points 
on  other  railroads  beyond  Texarkana,  in  accordance  with  such 
traffic  arrangements  as  might  exist  from  time  to  time  between 
the  defendant  and  its  connecting  carriers  at  Texarkana.  It 
was  customary  for  the  connecting  roads  leading  out  of 
Texarkana  to  allow  the  defendant  certain  pro  rates  on  all 
shipments  of  lumber  originating  on  defendant's  line,  and  the 
defendant  gave  the  shippers  on  its  said  line  the  benefit  of 
such  pro  rates  when  said  pro  rates  amounted  to  as  much  as 
four  cents  per  hundred  pounds.  The  defendant  allowed  the 
shippers  on  its  line  the  same  through  rates  as  were  enjoyed 
by  the  shippers  from  Texarkana.  When  such  pro  rates  were 
less  than  4  cents  per  hundred  pounds,  the  defendant  charged 
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shippers  on  its  line  an  arbitrary  of  an  amount  suflBcient  to 
make  up  said  4  cents.  Lumber  cannot  be  transported  from 
Rankin  or  other  points  on  defendant's  line  to  Texarkana 
without  loss  to  the  railroad  at  a  less  rate  than  4  cents  per 
hundred  pounds.  In  November,  1892,  the  defendant's  con- 
necting carriers  at  Texarkana  all  withdrew  their  pro  rate 
arrangements  with  the  defendant,  and  ceased  to  allow  it  any 
pro  rates  at  all ;  whereupon  the  defendant,  after  fifteen  days' 
previous  notice,  established  and  published  at  all  stations 
along  its  line  a  rate  of  three  cents  per  hundred  pounds  on  all 
shipments  of  lumber  to  Texarkana.  The  defendant's  regu- 
lar established  rates  varied  from  2  and  3  to  4  cents  per 
hundred,  during  the  time  complained  of  by  the  plaintiff,  in 
accordance  with  the  pro  rate  allowed  it  by  the  connecting 
carriers,  and  the  defendant  has  demanded  of  and  collected 
from  the  plaintiff  the  same  rates  for  transportation  of  his 
lumber  as  were  contemporaneously  charged  other  shippers 
and  the  public  in  general  under  the  same  circunjistances  and 
conditions,  and  no  more.  In  December,  1891,  W.  A.  Wil- 
liams became  general  manager  and  the  only  authorized 
traffic  agent  of  the  defendant.  In  December,  1892,  the 
defendant  company  was  reorganized,  and  its  properties  and 
franchises  and  securities  were  purchased  by  the  present 
management  of  the  road,  who  had  no  notice  or  knowledge 
of  the  existence  of  the  contract  sued  on.  The  defendant's 
tariff  rates  on  shipments  of  lumber  from  points  along  its 
lines  were  regularly  furnished  to  plaintiff,  who  knew  at  the 
time  he  made  each  shipment  complained  about  the  established 
rate  which  would  be  charged  himself  as  well  as  the  rest  of 
the  public.  After  plaintiff  made  his  first  shipment  at  the 
three-cent  rate,  which  shipment  was  on  January  12,  1893, 
from  Rankin  to  La  Junta,  Colorado,  and  after  said  ship - 
ment  had  been  delivered  to  the  consignees,  the  plaintiff 
wrote  to  Whitaker  and  to  W.  A.  Williams,  protesting  against 
the  rate,  and  calling  attention  to  the  contract  which  had  been 
executed  by  Whitaker.  This  was  the  first  that  Williams  or 
the  management  of  the  road   knew   of  the  existence   of  the 
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contract,  and  Williams  at  once  interviewed  Kizer  and  re- 
pudiated the  contract  as  illegal,  and  notified  Kizer  that  he 
would  be  charged  the  same  rates  as  other  shippers  were 
charged,  and  that  he  must  be  governed  by  the  regularly 
established  rates  of  the  defendant  as  promulgated  from  time 
to  time.  After  which,  the  plaintiff  made  the  shipments 
mentioned  in  his  original  and  amended  complaint,  wherein 
he  was  charged  by  the  defendant  the  sums  mentioned  in  said 
complaints  in  excess  of  the  rate  specified  in  the  contract  sued 
upon.  But  the  charges  made  in  all  cases  were  in  accordance 
with  the  regularly  established  and  adopted  tariff  rates  of  the 
defendant.*' 

The  plaintiff  objected  to  the  foregoing  finding  of  facts  ; 
and,  the  objections  being  overruled,  the  exceptions  were 
saved.  And  thereupon  the  court  declared  the  law  as  follows  : 
**The  court  concludes  that  the  contract  sued  upon  in  this 
case  is  void  and  cannot  be  enforced ;  and,  inasmuch  as  the 
plaintiff  has  paid  no  more  than  the  other  shippers  under  the 
same  circumstances  and  conditions,  such  contract  is  unlawful 
and  prohibited  by  the  interstate  commerce  act,  and  is  void.*^ 
To  this  declaration  of  law,  the  plaintiff  objected ;  and,  his 
objections  being  overruled,  he  excepted.  Judgment  being 
rendered  for  the  defendant,  the  plaintiff  filed  his  motion  for 
a  new  trial  in  apt  time,  setting  forth  in  said  motion  the 
following  grounds  :  (1  )Because  the  judgment  is  contrary  to 
the  evidence;  (2)  because  the  judgment  is  contrary  to  the 
law  (3)  because  the  judgment  is  contrary  to  the  law  and 
evidence;  (4)  because  the  court  erred  in  its  declaration  of 
law ;  ( 5 )  because  the  court  erred  in  refusing  to  declare  the 
law  as  ^sked  by  the  plaintiff ;  (6)  because  the  court  erred  in 
its  conclusions  of  law ;  (7 )  because  the  court  erred  in  its 
findings  of  fact.  This  motion  was  by  the  court  overruled > 
and  exceptions  duly  saved.  The  bill  of  exceptions  was  filed 
in  proper  time,  and  appeal  has  been  taken  to  this  court. 

Scott  &  Jones,  for  appellant. 
IVm,  T,  HudginSy  for  appellee. 
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Hughes,  J.  (after  stating  the  facts).  We  are  of  the 
opinion  that  the  facts  in  this  case  as  found  by  the  court,  as 
set  out  in  the  statement  of  facts,  show  that  the  contract  upon 
which  the  appellant  relies  is  within  the  prohibition  of  sec- 
tions 1,2,  and  3  of  the  interstate  commerce  law  enacted  by 
congress :  The  sections  of  this  law  invoked  by  appellee  are 
as  follows : 

**  Section  1,  All  charges  made  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passengers  or  property 
as  aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  liandling  of  such  property,  shall  be 
reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  un- 
lawful. 

**Sec.  2.  That  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  any  service  rendered  or  to  be  rendered, 
in  the  transportation  of  passengers  or  property,  subject  to 
the  provisions  of  this  act,  than  it  charges,  demands,  collects 
or  receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

'*Sec.  3.  That  it  shall  be  unlawful  for  any  comn^on  car- 
rier subject  to  the  provisions  of  this  act  to  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  particular 
person,  company,  firm,  corporation  or  locality,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  or  to 
subject  any  particular  person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.*'     24  Stat.  379. 

The  shipments  from  Rankin  to  Texarkana  for  overcharges- 
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on  which  appellant  brought  this  action  were  interstate  com- 
merce. The  evidence  tends  to  show,  and  the  court  found, 
that  the  appellant's  lumber  could  not  have  been  shipped 
from  Rankin  to  Texarkana  at  a  less  rate  than  four  cents  per 
100  pounds  without  loss  to  the  railroad;  that  appellee 
charged  the  appellant  the  same  rate  as  it  charged  other  ship- 
pers under  like  circumstances  and  conditions,  and  no  more, 
which  varied  from  two  and  three  to  four  cents  per  100  in 
accordance  with  thepro  rata  allowed  it  by  connecting  carriers. 
This  contract  on  which  appellant  relies  proposed  to  allow 
appellant  a  special  rate,  in  no  event  to  exceed  two  cents  per 
100  pounds.  This  would  give  appellant  an  unreasonable 
preference  and  advantage  over  other  shippers  of  lumber  in 
the  same  county  of  from  one  to  two  cents  per  100  pounds. 
There  was  no  other  railroad  through  that  county,  and  there 
were  several  mills  shipping  lumber  over  said  road  between 
Rankin  and  Texarkana. 

This  contract  appears  to  be  plainly  within  the  above - 
quoted  provisions  of  the  interstate  commerce  law.  These 
provisions  place  * 'special  rates,  rebates,  drawbacks  and 
other  devices*'  under  the  same  prohibition,  and  make  such 
tanlawful  in  express  terms.  **It  has  been  adjudged  in  manj" 
cases  that,  when  these  circumstances  arise,  the  contract 
which  was  entered  into  by  the  parties  in  this  action  is  con- 
trary to  public  policy,  and  cannot  be  enforced.'*  Bullard  v. 
Railroad  Co.  (Mont.)  25  Pac.  120,  and  cases  there  cited. 
"''An  agreement  by  a  railroad  company  to  carry  goods  for 
certain  persons  at  a  cheaper  rate  than  it  will  carry  under  the 
same  conditions  for  others  is  void,  as  creating  an  illegal 
preference."  Messenger  v.  Railroad  Co.,  36  N.  J.  Law,  407. 
In  Atkinson  v,  Ritchie,  10  East, 530,  Lord  Ellenborough, 
C.  J.,  said  in  the  opinion  :  ''That  no  contract  can  be  properly 
carried  into  effect  which  was  originally  made  contrary  to  the 
provisions  of  the  law,  or  which,  being  made  consistently 
with  the  rules  of  law  at  the  time,  has  become  illegal  in  vir- 
tue of  some  subsequent  law,  are  propositions  which  admit  of 
no  doubt."     Prof.  Pomeroy  writes:  "An  illegal  contract  is, 
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as  a  rule,  void,  not  merely  voidable,  and  can  be  the  basis  of 
no  judicial  proceeding.  No  action  can  be  maintained  upon 
it  either  at  law  or  inequity/'  Pom.  Cont.  §  280.  **The 
principles  which  have  been  stated  are  applicable  to  the  act  of 
congress  to  regulate  commerce  and  the  contract  which  has 
been  described.'*  Bullard  v.  Railroad  Co.  (Mont.)  25  Pac. 
120. 

We  think  the  contract  relied  on  in  this  case  is  prohibited 
by  the  act  of  congress  to  regulate  commerce,  and  is  void. 
The  judgment  is  affirmed. 

Wood  and  Riddick,  JJ.,  dissent. 

BuNN,  C.  J.  I  concur  in  the  decision  and  opinion  of  the 
court  for  the  reasons  therein  stated,  and  for  the  additional 
reason  that  the  defendant  railway  company,  which  is  the 
successor  of  the  company  formerly  owning  the  road,  and 
alleged  to  have  been  represented  by  Whitaker,  had  no  notice 
of  the  existence  of  the  special  freight  contract  said  to  have 
been  made  with  the  lumber  company  by  Whitaker,  as  agent 
of  the  predecessor  company,  and  the  same  not  constituting  a 
lien  on  the  property  of  the  road. 


NOTE. 

Interstate  Commerce:— Rebates — Discrimination. — By  the  inter- 
state commerce  act  railroad  companies  and  other  common  carriers 
are  forbidden  to  unjustly  discriminate  between  shippers  by  means 
of  rebates  or  special  rates.  United  States  t/.  Tozer,  39  Fed.  Rep. 
904 ;  P.  C.  Co.  V.  P.  &  W.  R.  Co.,  1  Int.  Com.  R.  107 ;  Larrison  v, 
C.  AG.  T.  R.  Co.,  1  Int.  Com.  147;  Smith  v.  N.  P.  R.  Co.,  1  Int. 
Com.  208 ;  Riddle  v,  P.  &  L.  E.  R.  Co.,  1  Int.  Com.  374 ;  Rice  v,  L.  & 
N.  R.  Co.,  1  Int.  Com.  503. 

For  authorities  interpreting  the  interstate  commerce  act,  see 
generally  extensive  «^/^,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  640. 
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Interstate  Commerce  Commission 

V. 

Western  &  A.  R.  Co.  ef  aL 

Same  ».  Clyde  S.  S.  Co.  et  aL 

(Two  Cases,) 

(Circuit  Court  of  Appeals,  Fifth  Circuity  March  21,  iSpg,) 

Long  and  Short  Hauls — Competition — Construction  of  Act  to 
Regulate  Commerce.* — Competition  is  one  of  the  most  eflfective  cir- 
cumstances that  make  the  conditions  under  which  a  long*  and  a 
short  haul  is  performed  substantially  dissimilar  within  the  mean- 
ing of  sec.  4  of  the  act  of  congress  entitled  '*An  act  to  regulate  com- 
merce/' 

Same — Same — Same. — If  the  competition  at  the  longer-distance 
points  is  such  as  to  compel  the  carrier  to  accept  the  competitive 
rates,  or  abandon  the  competitive  traffic,  and  the  competitive  rates 
yield  a  profit,  however  small,  the  carrier  may  accept  such  rates 
without  violating  any  provision  of  the  federal  act ;  and  if  the  rates 
to  the  shorter-distance  points  are  just  and  reasonable,  the  carrier 
will  not  be  required  to  reduce  them  merely  in  order  to  place  the 
shorter-distance  points  upon  a  **rate  equality"  with  the  longer- 
distance  points. 

Same — Difference  in  Rates.— Although  it  is  shown  that  the  rates 
at  the  longer- distance  points  are  reasonably  remunerative,  and 
that  the  rates  at  the  shorter-distance  points  are  higher,  it  does  not 
necessarily  follow  that  the  latter  rates  are  unreasonable  and  un- 
just, and  such  as  give  an  undue  preference  to  the  longer-distance 
points,  and  subject  the  shorter-distance  points  to  an  illegal  dis- 
crimination; as  what  is  a  reasonably  remunerative  rate  for  carriage 
of  freight,  at  a  given  time  and  a  place,  necessarily  has  relation 
to  the  circumstances  and  conditions  bearing  upon  the  carrier  at  the 
time  and  place. 

Case  at  Bar. — The  circuit  court  did  not  err  in  refusing  to  enforce 
the  orders  of  the  state  railroad  commission  requiring  defendants 
to  cease  and  desist  from  charging  or  receiving  higher  rates  for  the 
shorter  hauls  in  question  than  for  the  longer  hauls  in  -question. 

*See  note  at  end  of  case. 
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Appeal  by  petitioner  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia.     Ajffirmed. 

L,  A.  Shaver  and  J,  Ward  Gutley^  for  appellant. 
Ed.  Baxter y  for  appellees. 

Before   Pardee   and   McCorm^ck,   Circuit  Judges,   and 
Parlance,  District  Judge. 

McCoRMiCK,  Circuit  Judge.  The  three  above -styled 
causes  present  substantially  similiar  questions  of  fact  and 
questions  of  law.  They  were  severally  originated  by  petitions 
filed  before  the  interstate  commerce  commission  ,  ^  «♦  ♦  ^ 
against  the  respective  appellees  by  the  rail- 
road commission  of  Georgia.  These  petitions  were  filed  on 
October  22,  1891.  The  gravamen  of  the  petition  in  th^  first- 
named  of  the  above  cases  was  that  the  appellees  charged  ^ 
collected,  and  received  for  freight  transportation,  by  con- 
tinuous carriage,  from  the  city  of  Cincinnati  and  other  Ohio 
river  points  to  the  towns  and  stations  of  Marietta,  Acworth, 
Cartersville,  Kingston,  Adairsville,  and  Calhoun,  ou  the 
Western  &  Atlantic  Railroad,  a  greater  amount  than  the 
amount  charged  and  received  for  freight  carried  through  the 
towns  and  stations  just  named  to  the  city  of  Atlanta ;  that 
the  rate  of  freight  charged  to  the  shorter -distance  points  is 
unreasonable  and  discriminating  in  its  nature,  and  is  in 
direct  violation  of  section  4  of  the  act  of  congress  entitled 
*'An  act  to  regulate  commerce'*  (24  Stat.  379), — and  it  prays 
that  the  defendants  therein  (appellees  here)  may  be  required 
to  answer,  and,  after  due  hearing  and  investigation,  an  order 
may  be  made  commanding  them  to  cease  and  desist  from  the 
violations  of  the  act  to  regulate  commerce.  In  the  second 
suit  the  same  charges  and  prayer  are  made  as  to  the  rates  of 
the  defendants  (appellees)  from  New  York  and  other  Eastern, 
cities  to  points  on  the  Georgia  Railroad  between  Augusta 
and  Atlanta,  to  wit,  Greensboro,  Madison,  Social  Circle, 
Covington,  and  Stone  Mountain,  being  the  shorter -distance 
points  in  that  case,  and  Atlanta,  the  longer -distance  point. 
In  the  third  complaint  the   same  charges   and   prayer  are 
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made  as  to  the  rates  of  the  defendant  (appellees)  from  New 
York  and  other  Eastern  cities  to  points  on  the  Atlantic  & 
West  Point  Railroad  and  the  Western  Railway  of  Alabama 
between  Atlanta  and  Opelika,  to  wit,  Newnan,  Grantville, 
Hogansville,  Lagrange,  and  West  Point,  being  the  shorter- 
distance  points  in  that  case,  and  Opelika,  the  longer -dis- 
tance point.  The  interstate  cqmmerce  commission,  after 
due  service  of  these  complaints  on  the  defendants  therein, 
and  after  testimony  taken  and  argument  had  in  behalf  of  all 
parties  in  interest,  made  its  report  and  decision  November 
11,  1892,  in  which  it  held,  in  substance,  in  each  of  the  cases, 
that  all  of  the  carriers,  as  presented  in  the  cases,  are  subject 
to  the  act  to  regulate  commerce,  and  to  the  jurisdiction  of  the 
interstate  commerce  commission  as  to  through  shipments  from 
Cincinnati, New  York, Philadelphia, Boston,  and  Baltimore,  or 
from  any  Ohio  river  or  Mississippi  river  point,  or  any  Atlan  - 
tic  port  north  of  Charleston,  and  that  they  had  no  right  to 
put  in  the  higher  rate  for  the  shorter  distance  upon  their  own 
motiop,  but  should  have  made  application  to  the  commission 
for  relief  under  the  provisory  clause  of  the  fourth  section, 
and  are  technically  not  now  entitled  to  make  defense  to  the 
complaints.  After  discussing  the  facts  in  the  first  case,  the 
commission  says : 

**In  view  of  these  facts,  and  others  shown  in  the  state- 
ment of  findings,  we  hold  that  the  defendants  are  nbt,  upon 
the  evidence,  justified  in  making  the  greater  charges  com- 
plained of  in  this  case.  But  this  being  the  first  case,  since 
the  Louisville  &  Nashville  decision,  in  which  the  commission 
has  been  called  upon  to  specifically  hold  that  relieving  orders 
must  be  applied  for  in  this  class  of  cases,  we  think  the  car- 
riers should  have  an  opportunity  in  this  case  of  appljnng 
for  relief  under  the  proviso  of  the  fourth  section,  and,  if 
possible,  of  bringing  forward  voluntarily,  as  applicants 
instead  of  defendants,  additional  evidence  that  maj'  be 
admissible  under  such  a  proceeding  as  indicated  in  this 
opinion.  The  order  will  therefore  be  that  the  defendants  in 
this  case  cease  and  desist,  within  20  days  after  receiving  a 
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copy  thereof,  from  charging  or  receiving  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  a  like 
kind  of  property  from  Cincinnati,  or  other  points  called  and 
known  as  *Ohio  River  Points/  for  the  shorter  distance,  to 
Calhoun,  Adairsville,  Kingston,  Cartersville,  Acworth,  or 
Marietta,  than  for  the  longer  distance  over  the  same  line  in 
the  same  direction,  to  Atlanta  (the  shorter  distance  being 
included  within  the  longer  distance),  or,  that  the  defendants 
make  and  file  with  the  commission  within  the  time  above 
specified  an  application,  or  applications,  as  the  case  may 
require,  as  provided  in  the  proviso  of  the  fourth  section  of 
the  act  to  regulate  commerce,  for  relief  from  the  operation 
of  that  section  in  respect  to  the  prohibition  therein  contained 
against  charging  or  receiving  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  like  kinds  of  property 
from  Cincinnati  and  other  Ohio  river  points  to  the  shorter - 
distance  points  above  mentioned,  than  for  such  transportation 
over  the  same  line  in  the  same  direction  for  the  longer  dis- 
tance, to  Atlanta,  and  show  cause  within  60  days  after 
service  of  the  order  why  such  application  for  relief  should  be 
granted ;  and  upon  such  application  the  evidence  already 
taken  in  this  case  may  be  used.  In  case  the  application  for 
relief  shall  be  denied,  the  order  to  cease  and  desist  shall 
stand,  and  compliance  therewith  will  be  required  within 
twenty  days  after  service  of  the  order  denying  the  appli- 
cation." 

A  substantially  similar  finding  and  order  was  made  in 
each  of  the  two  other  cases.  The  appellees  did  not  apply 
for  relief  as  permitted  by  the  order,  and  did  not  change  their 
tariff  or  rates  to  the  shorter  or  longer  distance  points  named. 

On  May  27,  1893,  the  bills  in  these  cases  were  exhibited 
in  the  circuit  court  for  the  Northern  district  of  Georgia,  and, 
by  appropriate  averments  therein,  the  proceedings  had 
before  the  commission,  and  its  decision  and  order  thereon, 
and  the  failure  of  the  appellees  to  comply  therewith,  were 
presented  to  the  court;  and  prayer  was  made  that  such 
action  and  orders  be  taken  as  were  necessary  to  secure  a 
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:speedy  hearing  and  determination  of  the  matters  and  things 
stated,  and  that  pending  the  proceedings  a  writ  of  injunction, 
or  other  proper  process,  mandatory  or  otherwise,  to  restrain 
the  defendants,  their  officers,  servants,  and  attorneys,  from 
further  continuing  in  their  violation  of,  and  disobedience  to, 
the  order  of  the  commission,  be  granted,  and  that  upon  final 
hearing  such  injunction  may  be  made  perpetual.  The  cases 
did  not  come  to  a  speedy  hearing.  On  July  6,  1898,  a  de- 
cree was  entered  in  each  case  by  which  the  relief  sought  was 
refused,  and  the  bill  dismissed.  88  Fed.  186.  From  those 
decrees  these  appeals  are  taken. 

It  is  manifest  from  the  report  and  opinion  of  the  interstate 
commerce  commission  that  these  cases  were  considered  and 
decided  by  it  as  cases  presenting  violations  of  the  fourth 
section  of  the  act  to  regulate  commerce.  The  commission 
was  not,  therefore,  called  upon  to  find  whether  the  respective 
rates  in  question  were  reasonable  and  just,  or  not.  For  the 
same  reason,  it  was  not  called  upon  to  find  whether  the  rates 
charged  to  the  shorter -distance  points  gave  an  undue  or 
unreasonable  preference  or  advantage  to  the  longer -distance 
points,  or  subject  the  shorter -distance  points  to  an  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect 
whatever.  As  underlying  the  provisions  of  the  fourth  section, 
the  relative  effect  of  the  respective  rates  is  more  or  less  dis  - 
cussed  in  the  report  and  opinion  of  the  commission;  but  it 
does  not  appear  to  have  made,  nor  to  have  intended  to  be 
understood  as  making,  any  finding  of  fact  in  reference  to 
these  rates  that  would  affect  their  relation  to  any  section  of 
the  act  to  regulate  commerce,  other  than  the  fourth  section, 
on  which  its  opinion  and  decision  proceed  and  rest.  With- 
out conceding  this,  counsel  for  the  appellant  contended  in 
the  circuit  court,  and  contends  in  this  court,  that  on  appli- 
cations like  these  the  courts  are  not  limited  to  a  review  of 
the  grounds  on  which  the  commission  acted,  but  have,  and 
should  exercise,  jurisdiction  of  the  whole  subject-matter, 
and,  on  the  law  and  facts,  determine  whether  the  tariff  of 
rates   complained   of   is   reasonable   and  just,    or  not,  and 
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whether  it  gives  any  undue  or  unreasonable  preference  to 
the  longer -distance  points,  or  subjects  the  shorter -distance 
points  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  The  appellees  contend  that 
their  tariff  of  rates  complained  of  does  not  violate  the  fourth 
section,  because  the  circumstances  and  conditions  under 
which  they  carry  freight  to  the  shorter -distance  points  and 
to  the  longer -distance  points  are  not  substantially  similar, 
but  are  substantially  dissimilar.  They  contend,  further, 
that  their  tariff  of  rates  does  not  violate  the  third  section,  for 
substantially  the  same  reason  as  exempted  them  from  the 
operation  of  the  fourth  section,  and  that  any  preference  the 
tariff  gives  to  the  longer -distance  points,  or  prejudice  or 
disadvantage  in  any  respect  whatsoever  to  which  it  subjects 
the  shorter -distance  points,  is  not  ui^due  or  unreasonable, 
but  the  just  and  reasonable  result  of  the  substantial  dissim  - 
ilarity  in  conditions  and  circumstances  under  which  the 
freight  is  carried  and  delivered  to  the  different  points,  re- 
spectively. They  also  deny  that  the  rates  complained  of 
are  unreasonable  or  unjust,  and  insist  that  they  are  in 
themselves  reasonable  and  just. 

In  the  case  of  Interstate  Commerce  Commission  v.  Ala  - 
bama  Midland  Ry.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  45,  the 
supreme  court  say : 

That  competition  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions  under  which  a  long 
and  a  short  haul  is  performed  substantially  dissimilar,  and, 
as  such,  must  have  been  in  the  contemplation 

g,  .        .  f     m  ,  Tiontt  and  Short 

of  congress  m  the  passage  of  the  act  to  regulate  Ha^ig-oompeti- 
commerce,  has  been  held  by  many  of  the  circuit  ^S^i^^^ 
courts.  It  is  sufficient  to  cite  a  few  of  the  **°^®"'®- 
number :  Ex  parte  Koehler,  31  Fed.  315 ;  Missouri  Pac.  Ry. 
Co.  V,  Texas  &  P.  Ry.  Co.,  Id,  862;  Interstate  Commerce 
Commission  v,  Atchison  T.,  etc.,  R.  Co.,  50  Fed.  295 ;  Same 
^.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  56  Fed.  925;  Behlmerz;. 
Railroad  Co.,  71  Fed.  835 ;  Interstate  Commerce  Commission 
t;.  Louisville  &  N.  R.  Co.,  73  Fed.  409.     *     *    *    But  the 
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question  whether  competition,  as  affecting  rates,  is  an  element 
for  the  commission  and  the  courts  to  consider  in  applying- 
the  provisions  of  the  act  to  regulate  commerce,  is  not    an 
open  question  in  this  court.     *     *    *     To  prevent  misap- 
prehension, it  should  be  stated  that  the  conclusion  to  which 
we  are  led  by  these  cases — that  in  applying  the  provisions  of 
the   third   and   fourth   sections   of  the   act,   which  make  it 
unlawful  for  common  carriers  to  make  or  give  any  undue  or 
unreasonable    preference   or    advantage  to    any    paijicular 
person  or  locality,  or  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passen- 
gers, or  of   the   like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same  direction, 
competition  which  affects  rates  is  one  of  the  matters  to  be 
considered — is  not  applicable  to  the  second  section  of  the  act. 
*  *  *    In  order  further  to  guard  against  any  misapprehension 
of  the  scope  of  our  decision,  it  may  be  well  to  observe  that  we 
do  not  hold  that  the  mere  fact  of  competition,  no  matter  what 
its  character  or  extent,  necessarily  relieves  the  carrier  from 
the  restraints  of  the  third  and  fourth  sections,  but  only  that 
these  sections  are  not  so  stringent  and  imperative  as  to  ex- 
clude in  all  cases  the  matter  of  competition  from  considera- 
tion, in  determining  the  questions  of  undue  or  unreasonable 
preference  or  advantage,  or  what  are  substantially'  similar 
circumstances  and  conditions.     *     *     *     \Ve  are  unable  to 
suppose  that  congress  intended  by  the   fourth  section,  and 
the   proviso   thereto,    to   forbid   common  carriers,    in  cases 
where  the   circumstances   and  conditions  are   substantially 
dissimilar,  from  making  different  rates  until  and  unless  the 
commission  shall  authorize  them  so  to  do.     Much  less  do 
we  think  that  it  was  the  intention  of  congress  that  the  decision 
of  the  commission,  if  applied  to,  could  not  be  reviewed  by 
the  courts.'* 

The  commission's  report  says  that  the  present  adjustment 
of  rates  to  Atlanta  is  the  outcome  of  severe  competition 
between  lines  leading  from  the  competing  markets,  like  St. 
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Louis,  Baltimore,  Cincinnati,  etc.,  and,  with  some  modifica- 
tions occurring  from  time  to  time,  has  been  in  effect  for  a 
considerable   period.     While   it   makes   no   similar  finding 
with  reference  to   Opelika,    showing   whether   or  not    the 
adjustment  of  rates  to  that  point  is  the  outcome  of  severe 
competition,  either  between  carrier   and  carrier  or  between 
market  and  market,  its  recitals  of  what  the  proof  shows  as 
to  conditions  there  are  to  that  effect ;  and  the  testimony  of 
numerous  credible  witnesses  is  clear  and  pointed  to  the  effect 
that  the  adjustment  of  rates   to   Opelika   is   the   outcome  of 
controlling  competition.     It  is  true  that   with    reference   to 
both  points  the  force  of  this  comp>etition  has  been  recognized 
by  the  respective  appellees,  and  its  influence  has  by  agree- 
ment between  them  been  so  adjusted   as  to  fix  the  rates  to 
each  of  these   points;    but    witnesses,    showing    thorough 
competency  to  testify  to  the  fact,  state  that  this  adjustment 
of  the  rates  has  been  brought  about  and  is  maintained  by 
the  force  of  the  competition  bearing  upon  those  points.     It 
is  argued  by  counsel  for  the  appellant  that  by  this  agreement 
as  to  rates  the  carriers  have  contracted  to  not  compete.     But 
it  is  not  shown  or  reasonably  suggested  on  what  ground,  or 
for  what  consideration,  the  competing  carriers  consented  to 
accept  a  lower  rate  to  these  longer -distance  points  than  they 
charge  to  the  shorter -distance  points,  if  they  could  just  as 
well  have  agreed  and  contracted  to  charge  as  great  or  greater 
rates  to  the  longer  than  to    the  shorter  distance  points.     A 
careful  consideration  of  the  circumstances   and   conditions 
shown  by   the  proof  constrains  to  the   conclusion  that  the 
difference  in  the  circumstances  and  conditions  has  caused  the 
difference  that  is  complained  of  in  the  rates.     The  commis- 
sion, in  its  report,  says,  '^Competition  has  not  forced  rates 
down  at  Kingston,  Marietta,  and  Cartersville."     These  are 
junction  points,    reached   by   more   than   one  railroad.     No 
railroad  other  than  the  Western  &  Atlantic  runs  to  Calhoun » 
Adairsville,    or    Acworth.     Some    of    the    shorter -distance 
points  between  Augusta  and  Atlanta  and  between  Atlanta 
13  (N  8)  A  E;  R  Cas— 20 
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and  Opelika  have  more  than  one  railroad  reaching  them ; 
but  the  proof  shows  that  at  none  of  them  is  there  such 
competition  as  affects  rates,  or,  to  use  the  language  of  the 
commission,  **as  has  forced  rates  down/*  In  these  cases 
the  circuit  court  found  that  the  rates  complained  of  do  not 
violate  the  fourth  section  of  the  act  to  regulate  commerce ; 
that  the  lesser  charge  to  the  longer -distance  point  results 
from  dissimilar  circumstances  and  conditions,  brought  about 
by  competition,  and  does  not  give  a  preference  which  is 
njindue  and  unreasonable  to  the  longer -distance  point;  and 
that  there  is  nothing  whatever  in  the  evidence  or  in  the  record 
from  which  it  can  be  justly  concluded  that  the  rates  to  any 
of  the  local  points  named  are  not  reasonable  and  just.  88 
Ped.  186.  The  most  careful  consideration  of  the  testimony 
brought  up  in  the  records  in  these  cases  does  not  disclose 
:any  evidence  that  was  offered  by  the  appellant  in  the  circuit 
court  tending  to  show  that  the  rates,  separately  considered, 
to  the  respective  points,  are  not  reasonable  ahd  just;  and 
the  replies  that  were  drawn  by  a  most  skillful  cross-exam- 
ination from  the  witnesses  called  by  the  appellees  do  not 
show,  or  tend  to  show,  that  the  rates  to  the  respective  points 
are  not  reasonable  and  just.  On  the  contrary,  the  great 
volume  of  testimony  given  by  these  witnesses  (who  show 
lull  competency  to  testify)  is  directly  and  clearly  to  the  effect 
that  the  rates  are  reasonable  and  just.  One  witness  gives 
as  a  reason  for  this  opinion  (for the  subject  is  hardly  sus- 
ceptible of  better  proof  than  the  opinion  of  experts)  that  the 
xates  are  fixed  upon  the  lowest  obtainable  combination  of, 
the  rates  to  competitive  points,  with  the  local  rates  therefrom 
to  the  noncompetitive  points,  so  that  the  traffic  to  the  non- 
competitive stations  has  the  benefit  of  whatever  reduction 
competition  has  effected  in  the  adjustment  of  rates  to  the 
competitive  points,  and  that  the  rates  are  lower  than  prevail 
dn  some  of  the  other  sections  of  the  country,  and  lower  than 
can  be  obtained  by  any  other  means  of  transportation,  and 
are  not  higher  than  are  charged  from  other  points  of  distri- 
bution to  stations  on  other  railroads  under  similar  circum  - 
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Stances  and  conditions.  And  another  witness  says  the 
rates  are  **just  and  reasonable,  in  that  they  are  not  unjustly 
or  unreasonably  high.  They  are  lower  than  the  rates 
at  which  the  property  can  be  transported  by  any  other 
means  of  transportation.  They  have  not  prevented  the 
shipment  of  freights.  Traffic  has  been  shipped  with  profit 
under  these  rates.  They  are  just,  relatively,  to  rates 
to  other  points  in  the  state  of  Georgia  similarly  situated. 
These  rates  are  based  upon  rates  to  Chattanooga,  which  are 
controlled  and  fixed  by  competition,  and  added  to  the  rates 
from  Chattanooga  to  the  several  stations,  which  are  the 
same  for  the  same  distance  as  the  rates  fixed  by  the  railroad 
commission  of  Georgia.'*  These  reasons  do  not  convince 
the  counsel  for  the  appellant,  but  appear  to  us  to  have  weight. 
The  testimony  also  shows  (and  it  has  become  largely  a 
matter  of  common  knowledge)  that  competition  between 
carriers,  whether  by  rail  or  by  water,  not  only  affects  the 
rate  for  which  freight  can  be  carried,  but  also  substantially 
affects  the  circumstances  and  conditions  under  which  the 
transportation  of  freight  is  conducted.  By  way  of  illustra- 
tion, one  witness  says  that  it  will  and  does  require  a  road  to 
run  trains  at  a  high  rate  of  speed.  It  requires  the  carrier, 
frequently  to  have  cars  loaded  to  a  less  weight  per  car.  It 
often  requires  the  carrier  to  take  a  part  of  a  car  load  without 
waiting  to  fill  up  the  car.  It  will  frequently  require  the  road 
to  be  less  rigid  in  resisting  the  payment  of  claims  made 
against  it,  the  payment  of  which  the  company  might  success- 
fully resist,  and  would  stoutly  contest  at  a  noncompetitive 
point.  The  doing  of  all  of  these  things,  and  many  more  like 
them  not  necessary  to  be  done  in  the  absence  of  competition, 
is  rendere*d  necessary  by  the  presence  of  such  competition,  to 
the  degree  in  which  it  is  present,  in  order  that  the  carrier 
may  get  its  share  of  the  business  at  the  competitive  point. 
The  testimony  shows  that  the  rates  of  freight  from  Ohio  river 
points  to  Atlanta  are  entirely  controlled  by  competition.  The 
points  between  Chattanooga  and  Atlanta  get  the  benefit  of 
the  strong  competition  at   Chattanooga,  but  there  is  not  at 
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those  points   the  same  force  of  competition  which  controls 
the  rates  at  Atlanta.     The  testimony  of  the  witnesses  and  the 
report   of  the  commission  show  that  Opelika  is  not  situated 
on  any  water  course,  and  is   at  the  intersection  of  only  two 
railways,  but  that  it  is  affected  by  certain  conditions  which 
happen  to  exist  at  that  point,  and  which  are  not  to  be  found 
at  ordinary  local  stations,  or  even  at  ordinary  junctions. 
With   its   two   railroads  as  terminal  carriers,  it  is  connected 
at  comparatively  short  distances  with  numerous  and   ex- 
tensive systems  of  rail   and  water  carriage,  which  make  it 
possible  for  freight  to  reach  Opelika  from  the  Northern  and 
Eastern  ports,  and  from  Ohio  river  points,  by  many  different 
routes,    the    strong    competition   between    which    different 
carriers   comes   to   a   focus   at    Opelika.     Counsel   for    the 
appellees   concedes  that,  in  taking  into  consideration  coib- 
petition  as  one  of  the  circumstances  and  conditions  affecting- 
transportation,   care  must  be  had  to  keep  within  reasonable 
limits.     He  submits  that  in  these  cases  the  reasonable  limits 
are   three:     (l)    That  the  rates  charged  to  the  shorter -dis- 
tance points  must  not  be  unjust  or  unreasonable,  within  the 
purview  of  the  first  section  of  the   act  to  regulate  commerce  ; 
(2)  that  the  competition   at  the  longer -distance  points   must 
be   such   as   subserves   the   public   interest ;  it  must  also  be 
real,  and  such  as  to  compel  the  acceptance  by  the  carriers  of 
the  rates  which  they  do  accept  to  those  points ;  and  (3)  that 
the  rates    to  the  longer -distance  points  must  yield  a   profit, 
though  it  may  be  very  small,  over  the  additional  cost  of  the 
movement  of  the  competitive  traffic.  He  contends  that,  if  the 
rates  to  the  shorter -distance  points  are  just  and  reasonable, 
the  appellees  ought  not  to  be  required  to  reduce   them,   even 
though  such  reduction  may  be  necessary  to  place  the  shorter - 
distance  points  upon   a  *'rate  equality**  with  the  longer -dis- 
tance  points,  because   such   a   reduction    in    rates    to    the 
shorter -distance   points  involves  a   serious  reduction  in  the 
Bame-same-      rcveuue  which  the  appellees  derive   from   the 
**™*"  present  rates  to  those  points.     If  the  competi- 

tion  at  the    longer-distance    points    is    real,    and   such   a& 
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to  affect  rates,  the  carrier  must  accept  those  rates,  or 
abandon  the  competitive  trafl&c.  If  the  competitive  rates 
are  something  more  than  the  additional  cost  of  the  movement 
of  the  traffic,  it  is  to  the  interest  of  the  carrier- and  to  the 
interest  of  the  public  that  the  carrier  should  be  allowed  to 
compete  for  the  traffic.  The  profit,  however  small,  to  the 
extent  that  it  inures,  increases  the  revenues  of  the  carrier, 
and  has  a  tendency  to  reduce  local  rates  and  to  improve  the 
local  service.  There  may  be  a  wide  difference  between  a 
rate  or  amount  of  compensation  that  would  give  full  remu- 
neration for  the  service  in  carrying  the  competitive  traffic, 
and  that  remuneration  therefor  which  the  competitive 
conditions  will  allow  the  carrier  to  receive.  The  full 
measure  of  reasonable  remuneration  to  the  appellees  for  the 
carriage  of  competitive  freight  to  Atlanta  would  require  a 
rate  sufficient  to  pay,  not  only  the  additional  cost  of  moving 
the  competitive  traffic,  but  also  that  proportion  of  operating 
expenses,  fixed  charges,  and  reasonable  profit  to  the  owners 
of  the  carrier  lines  which  the  tonnage  of  the  competitive 
traffic  bears  to  the  total  freight  tonnage  of  the  carrier.  And 
that  rate  would  doubtless  be  applied  and  enforced  if  the 
circumstances  and  conditions  permitted  it  to  be  done.  But, 
as  no  higher  rate  than  a  full  compensatory  one  should  be 
applied  and  enforced  under  the  most  favorable  circumstances 
and  conditions,  it  is  manifest  tliat  it  cannot  be  applied  to 
traffic  that  is  subject  to  severe  competitive  conditions. 

There  is  in  these  cases  no  complaint  by  the  appellant,  or 
by  any  of  the  witnesses  whom  the  appellant  called,  that  the 
rates  to  Atlanta,  Opelika,  Chattanooga,  Augusta,  and  other 
competitive  points  are  too  low.  There  is  a  suggestion  by 
the  commission  that  the  average  of  the  rate  per  ton  per  mile 
tends  to  show  that  such  complaint  could  not  well  be  made, 
and  that  these  rates  are  at  least  reasonably  high.  And  the 
testimony  offered  by  the  appellees  shows  that,  considering 
the  competitive  conditions  in  operation  at  those  points,  the 
rates  to  those  points  are  reasonably  remunerative.     On  the 
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basis   of  this  evidence,    it  is  earnestly  contended  by  counsel 

for  the  appellant  that  the  rates  at  the  longer - 
saguBh-Difference  ^jstance  points  being  shown  to   be   reasonably 

remunerative,  and  the  rates  at  the  shorter -dis- 
tance points  being  admitted  to  be  higher,  the  latter  must,  of 
logical  necessity,  be  found  to  be  unreasonably  high,  and 
therefore  unreasonable  and  unjust,  and  such  as  give  an 
undue  preference  to  the  longer -distance  points,  and  subject 
the  shorter -distance  points  to  an  undue  and  unreasonable 
prejudice  and  disadvantage.  It  will  be  perceived  that  this 
argument  excludes  all  consideration  of  the  force  of  competi- 
tion, and  ignores  its  presence  at  the  longer -distance  points 
and  its  comparative  absence  from  the  shorter -distance  points. 
What  is  a  reasonable  action,  or  a  reasonably  remunerative 
rate  for  carriage,  at  a  given  time  and  place,  necessarily  has 
relation  to  the  circumstances  and  conditions  bearing  upon 
'      ^^  the  actor  or  upon  the   carrier  at  the  time  and 

Case  at  Bar.  '^ 

place.  The  appellant  does  not  say,  and  the 
railroad  commission  of  Georgia  did  not  say,  and  none  of 
the  witnesses  called  by  the  appellant  in  the  cases  have  said> 
that  the  rates  at  any  of  the  points,  considered  separately > 
are  too  high  or  are  too  low,  or  are  not  reasonable  and  just. 
The  burden  of  their  complaint  is  that  the  relation  between 
the  rates  is  wrong.  It  4s  not  insisted,  or  even  suggested » 
that  the  rates  to  the  longer -distance  points  should  or  can  be 
raised.  Nor  is  it  now  asked  that  the  rates  to  the  shorter- 
distance  points  shall  be  lowered.  It  is  asked  only  that  the 
appellees  shall  be  required  to  cease  and  desist  from  charging 
more  for  the  shorter  than  for  the  longer  haul.  This 
requirement  seems  to  have  possible  relation  only  to  the 
fourth  section  of 'the  act.  It  cannot  adequately  meet  the 
requirements  of  the  first  and  third  sections,  if  either  of  them 
is  violated  by  the  conduct  from  which  the  appellees  are 
required  **to  cease  and  desist."  If  the  mere  charging  of  a 
greater  rate  tor  the  shorter  than  tor  the  longer  haul  gives  an 
undue  and  unjust  preference  to  the  longer -distance  points  > 
and  subjects  the  shorter -distance  points,  to  any  undue  preju- 
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dice  or  disadvantage,  it  is  difficult  to  see  how  the  charging^ 
»  exactly  the  same  rate  for  the  shorter  haul  that  is  charged 
for  the  longer  shall  escape  condemnation.  The  appellees 
are  held  to  be  subject  to  the  act,  and  to  the  jurisdiction  of  the 
commission,  because,  by  express  or  implied  agreement,  they 
have  consented  to  carry  freight  on  through  bills  of  lading^ 
from  points  beyond  the  state  of  Georgia  to  points  within  that 
state.  The  sixth  section  of  the  act  to  regulate  commerce,  as 
originally  passed  and  as  since  amended,  recognizes  the  ex- 
istence and  validity  of  such  contracts  or  agreements,  express 
or  implied,  and  makes  certain  provisions  with  reference  to 
the  action  of  the  connecting  carriers  parties  thereto.  The 
act  does  not,  however,  require  such  connecting  carriers  to 
enter  into  such  agreements.  Nor  does  it  authorize  the  com- 
mission to  require  through  routing  and  billing,  or  to  establish 
and  fix  through  rates  over  connecting  lines.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Miami  S.  S.  Co.,  52  U.  S.  App.  732,  30  C.  C. 
A.  142,  and  86  Fed.  407;  Railroad  Co.  v,  Piatt,  7  Interst. 
Commerce  Com.  R.  323.  It  does  not  authorize  the  commis- 
sion to  fix  rates  in  any  case.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Interstate  Commerce  Commission,  162  U.  S.  184,  16 
Sup.  Ct.  700.  The  railroad  commission  of  Georgia  is  author- 
ized and  required  to  fix  rates.  Acts  Ga.  1878-79,  pt.  1,  tit. 
12,  No.  269,  §  6.  And  that  commission  has  fixed  a  schedule 
of  just  and  reasonable  rates,  which  is  called  the  * 'Standard 
Tariff.'*  Only  three  roads — the  Western  &  Atlantic  the 
Rome  Railroad  (operated  by  the  Western  &  Atlantic),  and 
the  Georgia  Railroad — are  required  to  observe  this  standard 
tariff  of  rates.  All  of  the  other  roads  in  the  state  are  allowed 
certain  percentages  of  increase,  except  on  classes  C,  D,  F> 
J,  and  P,  and  are  allowed  to  charge  rates  from  10  to  50  per 
cent,  higher  than  the  standard  tariff  rates.  The  Western  & 
Atlantic  Railroad,  extending  from  Chattanooga  to  Atlanta^ 
does  not  lie  wholly  within  the  state  of  Georgia,  but,  being^ 
owned  by  the  state  of  Georgia,  and  now  operated  bj'  the 
Western  &  Atlantic  Railroad  Company  under  a  lease  from 
the  state,  is  subject  throughout  its  whole  extent   to  the  rates 
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imposed  by  the  Georgia  commission.  The  competition 
which  affects  rates  is  at  least  as  severe  at  Chattanooga  as  it 
is  at  Atlanta.  Some  of  the  witnesses  depose  that  it  is  stronger 
at  Chattanooga,  by  reason  of  the  influence  there  of  the 
Tennessee  river.  Various  systems  of  connecting  lines  lying 
north  and  west  of  Chattanooga  are  affected  by  this  strong 
competition,  which  has* its  controlling  influence  throughout 
the  whole  length  of  their  lines  from  Ohio  river  points  to 
Chattanooga,  on  all  freight  carried  to  that  point,  or  to  be  car- 
ried through  it ;  and  hence  they  cannot  claim  more, or  be  forced 
to  receive  less,  for  carriage  to  that  point  than  the  competitive 
conditions  there  require.  For  like  reasons,  the  Western  & 
Atlantic  Railroad  Company  cannot  obtain  more  for  the 
carriage  of  this  competitive  freight  from  Chattanooga  to  At- 
lanta than  the  difference  between  the  rates  to  Chattanooga  and 
the  rates  to  Atlanta,  which  have  been  fixed  by  competition 
beyond  the  control  or  appreciable  influence  of  the  Western  & 
Atlantic  Railroad.  Therefore,  as  to  that  competitive  trafiic, 
this  road  has  no  option  as  to  the  rate  at  which  it  will  take  the 
traffic,  and  must  either  decline  to  receive  the  freight,  or  must 
accept  for  its  carriage  the  difference  between  the  two  rates 
which  are  fixed  by  the  controlling  competition.  As  to  the 
intermediate  stations  on  the  Western  &  Atlantic  Railroad, 
that  carrier  is  under  not  the  same  duress,  but  feels  its  force 
to  the  extent  that,  for  carrying  the  competitive  freight  in 
question  from  Chattanooga  to  Marietta,  it  cannot  charge  the 
full  rate  allowed  by  the  Georgia  commission;  for,  if  it 
insisted  on  doing  so,  the  freight  could  and  would  goby 
another  route  to  Atlanta,  and  thus,  instead  of  getting  a  haul 
of  117  miles,  the  distance  from  Chattanooga  to  Marietta,  the 
Western  &  Atlantic  could  get  onlj'-  a  haul  of  21  miles,  the 
distance  from  Atlanta  to  Marietta.  Therefore,  in  fixing^  the 
rates  to  these  intermediate  points,  the  through  rate  to  that 
competitive  point,  which,  combined  with  the  local  rate  from 
the  competitive  point  to  the  point  of  destination,  will  give 
the  lowest  through  rate  to  the  noncompetitive  point,  controls. 
As  the  noncompetitive  point  thus   gets   the   benefit   of   the 
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lowest  rate  to  any  of  the  neighboring  competitive  points,  and 
as  the  carriage  of  the  competitive  traflfic  to  the  respective 
competitive  points  is  remunerating  to  the  carriers  to  an 
extent  that  more  than  pays  the  expense  of  moving  the 
competitive  traflBc,  it  is  difficult  to  perceive  how  the  non- 
competitive points  are  subject  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  by  this  scheme  of  rate -making. 
Our  conclusion  is  that  the  circuit  court  did  not  err  in  refusing 
to  enforce  the  orders  of  the  commission  in  these  cases,  and 
therefore  the  decrees  of  that  court  from  which  these  appeals 
are  taken  are  affirmed. 


NOTE. 

Competition  Justifies  Lower  Rates  for  a  Long  than  for  a  Short 
Haul. — Transportation  conducted  between  competitive  points  is  not 
conducted  under  substantially  similar  circumstances  and  condi- 
tions with  traffic  conducted  between  points  that  are  not  competi- 
tive, and  therefore  the  fourth  section  of  the  act  of  Congress  to 
regulate  commerce  does  not  apply.  Many  authorities  sustain  this 
proposition.  The  Attorney-General  v,  B.  &  D.  J.  R.  Co.,  2  Eng. 
R.  &  C.  Cas.  124;  Hozier  r.  Caledonian  R.  Co.,  1  Nev.  «Sk  Mac.  29  ; 
Jones  V,  E.  C.  R.  Co.,  1  Nev.  A  Mac  45.  in  which  case  it  was  held 
that  the  fact  that  active  competition  exists  at  the  points  between 
which  the  throug-h  passengers  are  carried  affords  **a  very  good 
reason  for  making  a  difference"  between  the  rates  charged  such 
through  passengers,  and  the  rates  charged  'local  passengers 
at  points  where  no  competition  exists.  Napier  v,  G.  &  S.  W.  R.  Co., 
1  Nev.  &  Mac.  292 ;  E.  &  W.  J.  R.  Co.  v.  G.  W.  R.  Co.,  1  Nev.  &  Mac. 
346;  Foreman  v.  G.  E.  R.  Co.,  2  Nev.  &  Mac.  202  ;  W.  &  B.  Canal 
Co.  V,  B.  Canal  Co.,  3  Nev.  &  Mac.  113 ;  Richardson  v.  Midland  R- 
Co.,  4  Bng.  Ry.  &  Canal  Traffic  Cases  (Brown  &  Mac.)  1 ;  Brough- 
ton,  etc..  Coal  Co.  v,  G.  W.  Ry.  Co.,  4  Eng.  Ry.  &  Canal  Traffic 
Cases  (Brown  &  Mac.)  191 ;  Strick  v.  Swansea  Canal  Co.,  16  C.  B. 
N.  S.  Ill,  E.  C.  L.  245  ;  Phipps  v,  London  &  N.  W.  R.  Co.,  50  Am. 
&  Eng.  R.  Cas.  494,  where  it  was  held  that  the  fact  that  a  trader 
has  access  to  a  competing  route  for  the  carriage  of  his  goods  may 
be  taken  into  consideration  by  the  Railway  Commissioners  or  the 
■court  in  deciding  whether  lower  tolls  or  rates  charged  to  such  trader 
by  a  railway  company  constitute  an  undue  preference  within  the 
meaning  of  the  Railway  and  Canal  Traffic  Acts,  1854  and  1888. 
See  also  the  case  of  Liverpool  Corn  Trade  Assoc,    v.   London  &  N. 
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W.  R.  Co.  (Eng-.),  45  Am.  &  Eng-.  R.  Cas.  216  and  cases  cited  in  note^ 
234 ;  Interstate  Commerce  Commission  v,  Baltimore  &  O.  R.  Co., 
145  U.  S.  263, 12  Sup.  Ct.  844  ;  Manufacturers'  &  J.  Union  v,  Min- 
neapolis &  St.  L.  R.  Co.,  3  Int.  Com.  Rep.  115,  4  Int.  Com.  Com. 
79;  Texas  Pac.  Ry.  Co.  z/.  Interstate  Commerce  Commission  (U.  S.), 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  86,  in  which  case  the , authorities  are 
reviewed ;  Detroit,  etc.,  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 74  Fed.  Rep.  803. 


Dinsmore  et  al. 

V, 

Southern  Exp.  Co.  etal, 

{Circuti  Court,  S,  D,  Georgia,  N,  D,  March  7,  i8gg.) 

Federal  Taxation — Jurisdiction.* — Where  the  matter  to  be  deter- 
mined involves  the  imposition  of  federal  taxation  by  state  author- 
ities, federal  jurisdiction  does  not  depend  upon  diversity  of  citizen- 
ship. 

Enforcement  of  War  Stamp  Tax  by  State  Railroad  Commission — 
Bill  for  Injvnction — Question  Involved.* — A  railroad  commission  of 
Georgia  directed  that  the  Southern  Express  Company  (joined  as 
defendant)  pay  the  war  stamp  tax  on  its  bills  of  lading,  etc.  ;  and 
complainants,  certain  of  the  company's  foreign  shareholders,  filed  a 
bill  to  have  the  company  enjoined  from  paying  the  tax,  and  the  rail- 
road commission  and  the  attorney  general  of  the  state  from  enforc- 
ing against  the  company  the  penalties  of  the  state  statute  for 
disobedience  of  the  order  of  the  railroad  commission  ;  and  the 
attorney  general,  representing  himself,  and  the  railroad  commis- 
sion, demurred  to  the  bill.  Held,  that  there  were  no  parties  to  the 
record  entitled  to  have  the  clause  of  the  federal  statute  improving* 
the  tax  construed. 

Same— Parties. — The  state  was  not,  even  constructively,  a  party 
to  such  suit. 

Same — State  Powers. — The  assessment,  collection,  and  enforce- 
ment of  such  tax  are  not  within  the  administrative  control  of  state 
authorities. 

*As  to  War  Revenue  Tax,  see  Crawford  v.  Hubbell  (C.  C),  ante, 
p.  92. 

*As  to  Railroad  Commissions,  see  Louisville  N.  &  R.  Co.  v.  Com- 
monwealth (Ky.),  ante^  p.  125. 
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Same — Authority  of  State  Railroad  Commission. — Such  action  on 
the  part  of  the  railroad  commission  was  not  only  an  appropriation, 
of  functions  belonging  exclusively  to  federal  officials,  but  was  an 
expansion  of  its  own  authority,  as  defined  by  the  law  of  the  state. 

Same — Injunction — Federal  Jurisdiction. —  The  contention  that 
the  federal  circuit  court  had  no  iurisdiction  to  grant  the  relief 
prayed  for  in  such  bill  was  without  merit,  the  action  of  the  commis- 
sion having  been  null  and  void,  and  it  being  within  the  province  of  a 
federal  court,  sitting  in  equity,. to  make  a  comprehensive  decree,  in 
such  a  case,  and  thus  avoid  the  multiplicity  of  suits  which  would  in- 
evitably arise  under  the  state  statute. 

William  B.  Dinsmofe,  C.  Gray  Dinsmore,  and  William 
B.  Dinsmore,  C.  Gray  Dinsmore  and  Dumont  Clarke,  as 
executors  of  and  trustees  under  the  will  of  William  B.  Dins- 
more, deceased,  stockholders  of  the  Southern      ^     «*  *  ^ 

'  OcMe  Stated. 

Express  Company,    filed  their   bill,    with  the 
recitation  of  facts  following : 

The  Sourthern  Express  Company  is  a  Georgia  corporation.. 
The  plaintiffs  are  its  shareholders,  to  the  amount  of  $50,000. 
They  are  citizens  of  New  York.  The  railroad  commission 
of  Georgia,  by  order  passed  the  2d  of  August,  1898,  directed 
that  the  Southern  Express  Company  pay  the  war  stamp  tax. 
on  its  maniiests  and  bills  of  lading  required  by  the  act  of 
congress  of  the  13th  day  of  June,  1898  (30  Stat.  448).  By 
the  same  order  the  Southern  Express  Company  was  directed 
to  conform  therewith  without  making  any  demand  on  shippers- 
for  the  payment  of  the  tax,  and  to  notify  the  commission  of 
its  compliance  in  five  days  from  that  date,  and  in  default 
thereof  the  penalties  of  the  Georgia  statute  were  threatened. 
The  complainants  desired  that  the  express  company  should 
refuse  to  pay  the  tax,  and  have  the  question  of  its  liability 
settled  by  the  courts,  and  formally  requested  the  company  to* 
take  this  action.  The  company,  however,  declined  to 
comply  with  this  request ;  giving  as  the  reason  therefor  that 
it  was  advised  not  to  subject  itself  to  the  risk  of  incurring 
the  severe  penalties  imposed  by  the  state  legislation,  and 
which  could  be  enforced  by  the  commission  as  threatened,, 
and  for  the   further  reason  that  the  charter  and  franchises  of 
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the  company  might  be  impaired  by  state  action.  The  bill  is 
filed  against  the  Southern  Express  Company,  the  railroad 
•commission  of  Georgia  and  its  members,  and  the  attorney 
general  of  the  state.  The  prayers  are  that  the  express 
company  be  enjoined  from  paying  the  tax,  and  that  the 
railroad  commission  and  the  attorney  general  of  the  state 
be  enjoined  from  proceeding  to  enforce  the  penalties  of  the 
state  statute.  The  attorney  general,  representing  himself 
and  the  railroad  commission,  demurred  to  the  bill,  and  the 
cause  was  heard  upon  bill  and  demurrer. 

Other   facts  essential  to  an  understanding  of  the  case  may 
be  gathered  from  the  opinion  of  the  court. 

Frank  H,  Miller  and  ^.  W.  K.  Miller^  for  complainants. 
Fleming  G.  du  Bignon,  for  defendant  Southern  Exp.  Co. 
y.  M.   Terrell,  Atty.  Gen.  of  Georgia,  for  defendants  rail- 
road commission  of  Georgia,  its  members,  and  himself. 

Spker,  District  Judge  (after  stating  the  facts  as  above) .  The 
parties  actually  contesting  in  this  proceeding  are  nonresident 
stockholders  of  the  Southern  Express  Company,  on  the  one 
side,  and  the  members  of  the  railroad  commission  and  the 
attorney  general  of  Georgia,  on  the  other.  The  Southern 
Express  Company,  a  Georgia  corporation,  is  also  made  a 
party  defendant,  and  injunction  is  prayed  against  it.  It  may 
with  more  propriety,  however,  be  regarded  as  party  plaintiff. 
It  was  made  to  take  a  position  as  defendant  certainly,  for 
one  reason,  and  perhaps  for  another  also.  It  had  declined 
to  test  in  the  courts  the  question  whether  the  war  stamp  tax 
on  its  bills  of  lading  and  manifests  is  payable  by  the  shipper 
or  by  itself.  This  was  done  because  of  the  enormous  penal- 
ties, of  from  $1,000  to  $5,000  fine  in  each  case,  with  which  it 
-was  solemnly  threatened  by  the  railroad  commission,  unless 
in  five  days  it  abandoned  its  contention  that  the  shipper  must 
pay  the  tax,  accept  all  shipments,  and  itself  furnish,  afiix,  and 
-cancel  the  stamps.  This  is  plain  from  the  resolution  of  its 
directors,  in  which  they  state  that  **it  is  deemed  expedient  to 
■comply  with  the  orders  of  the  railroad  commission  of  Geor- 


Am  A  Eng  CARRIERS  OF  FREIGHT  317 

RCas 

Dinsmore  v.  Southern  Exp.  Co 

gia  in  the  premises,  in  order  to  avoid  penalties  under  the  laws 
of  Georgia,  and  so  clouding  the  company's  title  to  its  corpo- 
rate franchises  and  rights  as  to  embarrass  its  action."  It  is 
possible,  also,  that,  being  a  resident  corporation,  the  juris- 
diction of  the  court  here  may  have  been  questioned.  The 
matter  to  be  determined,  however,  involving 
the  imposition  of  United  IStates  taxation  by  -S^SJdiotSS!*^'^ 
state  authorities,  we  may  be  justified  in  con - 
eluding  that  the  United  States  court  has  jurisdiction  concur- 
rent with  that  of  the  state  courts  to  hear  the  parties,  whether 
they  are  citizens  of  this  or  of  other  states.  The  Southern 
Express  Company,  then^  so  far  as  the  jurisdiction  can  be 
affected,  might  well  have  taken  its  appropriate  position  as 
plaintiff.  It  cannot  be  said,  however,  in  view  of  the  aver- 
ments of  the  bill,  and  the  character  of  the  demurrer,  that  the 
express  company  is  in  a  position  embarrassing  to  the  court 
in  the  determination  of  the  questions  of  law  presented  by  the 
pleadings.  Those  questions  are  not  so  extensive  as  the 
demurrer  of  the  commission,  ai^d  the  strong, 
ingenious   argument   of  the  attorney  general,  w!i^»SSi?TSL 

,  ,  .      , .  #ni  1  r         **y  State  Kailroad 

would  seem    to    indicate.     They    do    not,    for  coxnmisBion-Bm 

•^  fbr  Injunction- 

instance,   render  necessary   a  construction  by  ?Sh?id.''"  ^'*" 

the  court  of  the  act  of  congress  imposing  the 
war  stamp  tax,  nor  any  clause  of  it.  Indeed,  there  are  no 
parties  to  the  record  whose  demand  for  the  construction  of 
the  clause  imposing  the  tax  must  be  regarded.  The  com- 
plainants do  not  ask  it.  In  the  brief  filed  by  their  counsel, 
they  expressly  suggest  that  the  construction  of  the  revenue 
act  is  not  involved.  It  is  true,  they  pray  that  the  express 
company  may  be  restrained  from  * 'voluntarily  complying*' 
with  the  provisions  of  the  order  of  the  railroad  commission 
directing  it  to  furnish  the  stamps  and  to  pay  the  tax,  but 
surely  an  injunction  to  this  effect  would  be  superfluous. 
There  was  and  is  and  will  be  nothing  *  Voluntary*^  to  be 
discovered  in  the  action  of  the  express  company  in  this  regard. 
It  not  only  refused  to  pay  the  tax,  but,  when  ordered  to  do  so 
by  the  commission,  complied  most  reluctantly,  and  Tfor  fear 
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of  the  more  serious  impositions  the  commission  had  in  store 
for  it.  Why,  then,  should  the  court  parade  its  authority  to 
enjoin  the  express  company  not  to  make  payments  it  would 
be  delighted  to  escape? 

Nor  can  it  be  said  that  the  state  has  the  right  to  ask  a 
construction  of  the  act.  It  has  no  pecuniary  interest  at 
stake.  To  adopt  the  language  *of  the  supreme  court  in  a 
kindred  case  (Reagan  v.  Trust  Co.,  154  U.  S.  390,  14  Sup. 
Ct.  1051),  **There  is  a  sense,  doubtless,  that  the  state  is 
interested  in  the  question,  but  only  in  a  governmental  sense." 
States,  however,  do  not  enter  courts  in  a  governmental  sense. 
They  cannot  ordinarily  be  brought  into  court,  but,  when 
they  condescend  to  come,  they  come  as  do  ordinary  litigants  ; 
and  they  are  not  heard  unless  they  have  an  ascertainable, 
definite  interest  in  the  litigation.  Here,  moreover,  the  state 
is  not  before  the  court.  The  commission  is  here,  but  the 
commission  does  not  contend,  ^^L^eiat  c'est  moiy'^  as  did 
flaxne-Porties.      Louis  le  Grande  Monarque.    We  shall  presently 

see  that  the  commission  has  as  little  concern 
with  the  construction  of  the  revenue  law  as  the  state,  which 
is  not  before  the  court.  It  is  true,  the  learned  attorney 
general,  in  his  brief,  states  that  the  demurrer  presents  this 
question,  **Does  the  act  of  congress  levy  the  stamp  tax  upon 
the  shipper  or  express  company,  or  is  it  a  general  or  floating- 
tax?"  Now,  if  the  attorney  general  of  Georgia  was  the 
attorney  general  of  the  United  States,  and  was  engaged  in  an 
effort  to  enforce  the  payment  of  the  United  States  tax  by  the 
Southern  Express  Company",  his  proposition  would  probably 
require  judicial  determination.  The  fact,  however,  that  he 
appears  in  this  case  as  the  attorney  general  of  the  state, 
betrays  how  untenable  is  his  position.  This  revenue  tax  is 
imposed  by  the  United  States.  It  affects  all  the  people  of 
all  the  states.     It  is  national  in  its  character,  and  '^admits 

and  requires  uniformity  of  regulation  and  en- 
pSSS;?****         forcement  in  all  of  the  states.**     It  follows  that 

its  assessment,  collection,  and  enforcement  are 
not  within  the  administrative  control  of  the  authorities  of  a 
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particular  state.  The  respective  spheres  of  action  of  the 
state  and  United  States,  to  use  the  apposite  illustration  of 
Chief  Justice  Brown  inHines  v,  Rawson,  40  Ga.  356,  are 
each  **as  far  beyond  the  reach  of  the  other  as  if  the  line 
between  them  was  traced  by  landmarks  and  monuments 
visible  to  the  eye.*'  Indeed,  the  action  of  the  railroad  com- 
mission, as  recited  in  the  bill  and  admitted  by  the  demurrer, 
is    not    only    an    appropriation    of    functions  ^        .    ^  _^ 

•'  rr      r  Bamo— Authority 

belonging  exclusively  to  officials  of  the  United  &Sita52£~ 
States  charged  with  the  collection  of  the  tax, 
but  it  is  an  expansion  of  its  own  authority,  as  defined  by  the 
law  of  the  state.  This  is  to  be  found  in  section  2217  of  the 
Civil  Code  of  Georgia,  and  provides  that  all  express  and 
telegraph  companies  doing  business  in  whole  or  part  in  this 
state  * 'shall  be  under  the  control  of  the  railroad  commission 
of  Georgia,  who  shall  have  full  power  to  regulate  the  prices 
to  be  charged  *  *  *  fQ^  any  service  performed  by  any 
such  company  or  persons,**  etc.  All  of  the  powers  of  the 
commission  relative  to  railroads  are  extended  by  this  legis- 
lation to  include  telegraph  and  express  companies.  Without 
quoting  the  voluminous  enactments  defining  the  powers  of 
the  railroad  commission,  it  will  be  enough  to  say  that,  like 
the  section  of  the  Code  quoted  above,  so  far  as  they  are 
germane  to  this  controversy  they  relate  to  the  fixation  of 
rates  or  prices  for  transportation  or  conveyance.  In  so  far 
as  they  are  penal  in  effect,  under  the  familiar  rule  they  must, 
of  course,  be  strictly  construed.  Bearing  in  mind  this  cardi- 
nal canon  of  construction  with  regard  to  penal  legislation, 
how  unprecedented  seems  that  latitudinous  interpretation 
which  would  make  the  punishment  fixed  by  the  statute  apply 
to  the  failure  of  a  corporation  to  pay  a  disputed  stamp  tax 
imposed  by  the  United  States  upon  a  written  evidence  of 
shipment  required  by  the  United  States.  This  revenue  exac- 
tion is  no  part  of  a  rate  for  the  shipment  of  express  matter. 
It  is  no  part  of  the  price  for  **a  service  rendered'*  the  shipper. 
It  is  a  tax  for  national  purposes,  and  its  payment  or  collec- 
tion is  in  no  sense  directly  or  indirectly  within  the  sphere 
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**of  a  state  administrative  board."     Like  the  tax  on  distilled 
spirits,  this  is  an  internal  revenue  tax.     Should  the  express 
company  ship  a  package  of  any  character  in  the  absence  of 
this  stamp  on  the  bill  of  lading,  it  would  incur  a  penalty  of 
$50.     If  it  should  accept  and  knowingly  **remove"  or  ship  a 
package  of  distilled   spirits,    unless  it  also  bore  the  stamp 
required  by  the  law,  it  would  be  guilty  of  a  crime,  and  its 
officers   punishable,  on  conviction,  by  imprisonment  in    the 
penitentiary.     Now,  has   the  railroad    commission  control 
over  the  shipment  of  an  unstamped  cask  of  liquor?     Has  it 
authority  to  direct  that  the  express  company,  and  not    the 
distiller,  shall  pay  for  and  attach  the   stamp?     Has   it  any 
authority  to  threaten  the  imposition  of  its  crushing  penalties 
on  the  express  company,  and  thus  compel  it  to  remove  the 
liquor  before  the  tax  due  from  the  distiller  has  been   paid? 
This   will  scarcely   be  maintained.-    But  in  either  case    the 
duty  of  the  express  company   must,  of  necessity,  be  deter- 
mined by  the  construction  of  the  United  States   law.     The 
courts  of  the  state  may  construe  such  laws,  and  make  their 
construction    effective,   unless   it   should    be   appropriately 
denied  by  the  courts  of  the  United  States,  but  the  commis- 
sion has  no  such  power ;  and  yet  in  this  case  it  has  gravely 
construed  the  act  of  congress,  and  issued  its  mandate  accord- 
ingly.    There  can  be  no  doubt  that  this  is  a  great  disadvan- 
tage to  the  express  company  in  this  state.     It  is  denied  its 
day  in  court,  and  cannot,  without  assuming  Unwarrantable 
hazard,  proceed  to  test  by  legal  proceedings   the   disputed 
question  of  its  liability  for  this  tax,  as  other  express  com  - 
panics  have  done  elsewhere.     The  commission  might  well 
have   adopted   the   method   of  the  railroad   commission  of 
Missouri  relating  to  the  same  tax.     The  Missouri  commis- 
sion were  also  of  the  opinion  that  the  tax  was  payable  by 
the  company,  but  in  their  order  upon  the  subject  they  de- 
clared : 

"The  act  referred  to,  however,  does  not  definitely  state  by 
whom  the  required  stamp  shall  be  affixed ;  nor,  as  the  com  - 
missioners  are  informed, dbes  the  internal  revenue  department 
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^^ide  as  regards  this  question.     If  the  stamp  must  be  paid 

^^^  by  the  shipper,  the  aggregate  charge  to  him  is  incre  ased 

^    tine  amount   paid   for  the   stamp;  and,   so  far  as  he  is 

^^^Q^xned,  there  is  an  increase  in  the  rate.     But  the  express 

J^^I>anies  do  not  increase  their  transportation  rates,    and 

.  *^^  that  the  stamp  required  has  nothing  to  do  with  the  ser- 

,    ^»    but  it  is  for  an  entirely  separate  transaction,  which  the 

.    \  ^"equires  shall    be     paid  for    by  some  one,  as  yet  un- 

gj.. /^^d,  and  that  after  the  completion  of  this  separate  trans- 

^^,  the  transportation  service  begins,  and  for  which  no 

^^^  than  the   legal  charge  is  made.     The  question  to  be 

\tC\ded  is,  by  whom  must  the  expense  of  the  required  stami> 

be  borne?     The  opinion  of  the  commissioners  is  as  before 

stated,  but  their  opinion  in  this  case  is  not  law,  nor  would  it 

be  of  any  effect  in  deciding  the  matter.     The   question  is 

now  in  the  courts  for  settlement,  and,  until  finally  decided,, 

must  remain  an  open  one.     Should  the  decision  of  the  courts 

be  adverse  to  the  express  companies,  and  afterwards  rates 

should  be  increased  by  them  to  cover  the  additional  expense 

incurred  by  reason  of  the  tax,  then  the  commission  would 

have  full  jurisdiction,  and,  after  hearing,   could,    if   found 

proper,  restore  the  old  rates.     As  the  matter  stands,  there  is 

no  increase  in  the  rate  tariffs  of  the  express  companies,  and» 

as  regards  the  question  of  liability  for  the  cost  of  the  stampi 

required,  commissioners  decide  they  have  no  jurisdiction.*' 

How  clear,  conservative,  and  equitable  is  this  announce- 
ment !     Neither  the  shippers  nor  the  company  are  hindered 
in  their  approach  to  the  courts.     No  fulmination  is  directed 
at  either.     How  is  it  in  Georgia?     A  corporation  contribut- 
ing daily  to  the  comfort  and  convenience  of  thousands,  and 
doing  much  for  the  advancement  of  the  state  is  practicall3r 
excluded  from  the  courts ;  or,  if  it  should  seek  to  maintain: 
therein  its  conceptions  of  the  law  even  for  a  single  day  after 
the  five  days'  grace  accorded  by  the  commission,  it  is  threat- 
ened with  penalties  which,  if  imposed   upon  its  conduct  of 
business  for  a  half  day,  would    involve  it  in  irretrievable 
bankruptcy  and  ruin. 

13  (N  8)  A  &  E  R  Cas— 21 
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It  is  insisted,  however,  by  the  attorney  general,  that  this 
court  has  no  jurisdiction  to  grant  any  of  the  plaintiffs'  pray- 
ers. The  argument  is  that  the  action  of  the  commission 
complained  of  is  merely  a  reduction  of  rates ;  whether  the 
reduction  is  reasonable  or  not  is  exclusively  to  be  determined 
by  the  state  courts ;  in  no  case  can  the  court  enjoin  penalty 
suits;  that  the  company  has  an  adequate  defense  at  law; 
that  in  no  case,  except  in  bankruptcy,  is  an  injunction  to  be 
granted  by  a  court  of  the  United  States  to  stay  proceedings 
in  the  state  courts ;  and  that  this  is  a  suit  against  the  state. 
Many  cases  are  marshaled  in  support  of  these  propositions. 
The  fundamental  misapprehension  which  has  led  the  attorney 
-general  to  this  incorrect  contention,  and  misapplication  of 
precedents,  seems  to  proceed  from  his  omission  to  perceive 
that  the  action  taken  by  the  commission  is  not  merely  unrea- 
sonable, but  is  unauthorized,  null,  and  void.  Now,  it  cannot 
successfully  be  disputed  that  the  courts  are  open  to  citizens  of 
the  state,  to  protect  their  property  from  the  unauthorized 
action  of  officials ;  and  in  many  cases  the  supreme  court  of 
the  United  States  has  held  that : 

** Whenever  a  citizen  of  a  state  can  go  into  the  courts  of  a 
state  to  defend  his  property  against  the  illegal  acts  of  its 
officers,  a  citizen  of  another  state  may  invoke  the  jurisdiction 
of  the  federal  courts  to  maintain  a  like  defense.  A  state 
■cannot  tie  up  a  citizen  of  another  state,  having  property 
rights  within  its  territory  invaded  by  unauthorized  acts  of  its 
•own  officers,  to  suits  for  redress  in  its  own  courts."  Smyth 
•:v.  Ames,  169  U.  S.  517,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  1, 
18  Sup.  Ct.  422,  and  authorities  cited. 

The  commission,  then,  is  not  above  the  law  in  either  juris - 
•diction.  Reagan  v.  Trust  Co.,  154  U.  S.  364,  14  Sup.  Ct. 
1047  (Texas  Commission  Case);  Turnpike-Road  Co.  v. 
Sandford,  164  U.  S.  592,  17  Sup.  Ct.  198  (Turnpike  Case) ; 
^Smyth  V.  Ames,  169  U.  S.  516,  10  Am.  &  Eng.  R.  Cas.,  N. 
^.,  1,  18  Sup.  Ct.  418  (Nebraska  Commission  Case).  It  will 
"be  found  that  these  cases,  and  many  others  cited  by  the 
supreme  court  in  its  opinions,  afford  decisive  refutation  of 
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that  reasoning  intended  to  defeat  the  plaintiffs*  application 
for  injunction  against  the  commission.  The  supreme  court 
holds : 

That  "the  adequacy  or  inadequacy  of  the  remedy  at  law 
lor  the  protection  of  the  rights  of  one  entitled  upon  any 
ground  to  invoke  the  powers  of  the  federal  court  is  not  to  be 
conclusively  determined  by  the  statutes  of  the  particular 
state  in  which  suit  may  be  brought"  ;  that  *'the  wise  policy 
of  the  constitution  gives  him  a  choice  of  tribunals'*;  that 
** stockholders  and  incorporations  may  ask  a  decree  enjoin- 
ing the  illegal  action  of  the  commission,  upon  the  ground 
that  it  is  unreasonable,  unauthorized,  or  is  repugnant  to  the 
constitution  of  the  United  States**;  that  ** the  courts  of  the 
United  States  sitting  in  equity  can  make  a  comprehensive 
decree  covering  the  whole  ground  of  controversy,  and  thus 
avoid  the  multiplicity  of  suits  that  would  inevitably  arise 
under  the  statute.** 

This  holding  is  precisely  in  point.  It  is  found  in  the  in- 
valuable opinion  of  Associate  Justice  Harlan  in  Smyth 
V.  Ames,  supra.  There  the  company  was,  as  in  this  case, 
made  liable,  not  only  to  individual  process  for  every  act, 
matter,  or  thing  prohibited  by  the  statute,  and  for  every 
omission  to  do  any  act,  matter,  or  thing  required  to  be  done, 
but  to  a  fine  of  from  $1,000  to  $5,000  for  the  first  offense.  It 
is  further  held  that : 

**The  transactions  with  these  corporations  are  so  numerous 
and  varied  that  the  interference  of  equity  could  well  be  justi- 
fied upon  the  ground  that  a  general  decree  according  to  the 
prayers  of  the  bill  would  avoid  a  multiplicity  of  suits,  giving 
a  remedy  more  certain  and  efficacious  than  could  be  given  in 
any  proceeding  instituted  against  the  company  in  a  court  of 
law;  for  a  court  of  law  could  only  deal  with  each  separate 
transaction  involving  the  rates  to  be  charged  for  transporta- 
tion. The  transactions  of  a  single  week  would  expose 
any  company  questioning  the  validity  of  the  statute  to  a  vast 
number  of  suits  by  shippers,  to  say  nothing  of  the  heavy 
penalties  named  in  the  statute.      Only  a  court  of  equity  is 
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competent  to  meet  such  an  emergency,  and  determine  once 
for  all,  and  avoid  the  multiplicity  of  suits,  matters  that  affect» 
not  simply  individuals,  but  the  interests  of  the  entire  com- 
munity.'* 

In  the  same  line  of  decisions  summed  up  in  the  case  just 
cited,  the  argument  that  the  proceeding  is  against  the  state » 
and  therefore  not  maintainable,  is  also  judicially  overthrown. 
The  supreme  court  holds  that  the  suits  are  not  against  the 
state,  but  against  certain  individuals  charged  with  the 
administration  of  a  state  enactment,  which  it  is  alleged  cannot 
be  enforced  without  violating  the  constitutional  rights  of  the 
plaintiff. 

In  view  of  these  repeated  declarations  of  the  supreme  court 
of  the  United  States,  it  is  obligatory  upon  this  court  to  enjoin 

the  enforcement  of  the  order  of  the  railroad 
-FederaiJuri»-    commissiou,  oppressive,  as  it  IS,  to  the  South - 

alctioxt. 

ern  Express  Company,  and  injurious  to  its 
stockholders.  This  must  be  done  in  order  that  the  manage- 
ment of  this  business,  so  important  to  the  public,  may  be 
admitted  to  the  judicial  tribunals  of  the  state  and  of  the 
United  States  upon  a  footing  of  equality  with  other  litigants. 
The  averments  of  the  bill,  taken  with  the  brief  of  counsel,  as 
we  have  said,  at  present  do  not  call  for  a  construction  of  the 
act,  or  for  the  final  determination  of  the  liability  of  the  de- 
fendant company  or  of  the  shipper  to  pay  it.  The  case,, 
indeed,  is  not  ripe  for  a  final  decree.  Upon  this  preliminary 
hearing  the  decision  will  therefore  be  confined  tp  matters 
distinctly  in  issue.  The  prayer  for  temporary  injunction 
against  the  express  company  will  be  denied,  and  the  railroad 
commission  will  be  enjoined  conformably  to  the  prayers  of 
the  bill.  It  is  not  deemed  necessary  to  enjoin  the  attorney 
general,  for  it  is  presumed  that  the  eminent  lawyer  who  is 
the  official  head  of  the  bar  of  the  state  will,  without  such  in- 
junction, accord  all  appropriate  respect  to  the  decision  of 
the  court. 
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Shreveport  &  R.  R.  Val.  Ry.  Co. 

V. 

Hinds  ^t  cd, 

{Supreme  Court  of  Louisiana ^  June  21^  i8g8,) 

Expropriation — Estate  Acquired.* — Our  expropriation  laws  au- 
thorize the  taking  of  the  fee  if  necessary  for  public  purposes  ;  but 
if  the  public  needs  do  not  require  it,  and  a  less  estate  will  meet  the 
public  wants,  the  fee  cannot  be  taken.  Railway  Co.  v.  Gay,  32  Iva. 
Ann.  471 ;  Postal  Tel.  Cable  Co.  of  Louisiana  v,  Louisiana  Western 
R.  Co.,  22  South.  219,  49  La.  Ann.  1278. 

Same— Same — Right  of  Way.* — In  expropriation  proceedings  for  a 
right  of  way  for  a  railroad  company,  the  court  should  not  limit  the 
right  of  way  to  the  corporate  life  of  the  plaintiflF.  The  right  once 
granted  becomes  part  of  the  property  of  the  company,  and  necessary 
to  the  continued  exercise  of  the  franchise.  The  property  of  the  cor- 
poration may  be  seized,  sold,  or  disposed  of  in  various  ways,  and  is 
not  lost  by  the  death  of  the  corporation.  Non  constat  that  the  road 
would  belong  to  the  plaintiff  at  the  termination  of  its  charter. 

Same — Value  of  Land — Damages. — In  expropriation  proceedings 
the  question  of  the  value  of  the  land  (or  of  the  use  of  the  land)  to  be 
taken  is  distinct  and  separate  from  the  question  of  damages.  In 
questioning  witnesses  with  the  view  of  ascertaining  the  value  of 
the  land,  the  questions  asked  should  be  so  framed  as  not  to  blend 
damages  and  inconveniences  with  value  in  attempting  to  fix  value. 

Same — Same.* — The  value  of  the  land  itself  is  the  amount  for 
which  it  would  sell  at  private  sale  as  part  and  parcel  of  defendants' 
plantation,  without  reference  to  its  being  taken  for  a  railroad  or  for 
railroad  purposes. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  parish  of  Bossier  judicial  district 
court.     Amended, 

The  plaintiff  seeks  to  have  certain  land  belonging  to  the 
defendant  Mrs.  Hinds  expropriated.    In  its  petition  it  alleged 

*See  notes  at  end  of  case. 
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that  it  was  a  railroad  corporation  building  a  railroad  from 
Case  stated.         Shreveport    to   Coushatta;  that    its    line   was 

located,  and  that  the  work  of  building  was 
going  actively  on  all  along  the  line ;  that  its  line  as  located 
and  in  process  of  construction  runs  in  a  southeasterly  direc- 
tion through  Mrs.  Hinds*  land,  as  would  appear  by  the  plan 
and  map  annexed  to  its  petition ;  that  said  route  and  right 
of  way,  as  shown  by  said  map,  takes  a  strip  100  feet  in  width, 
and  amounts  to  24.46  acres  of  land;  that  said  land  was 
necessary  to  it,  and  it  had  been  unable  to  agree  with  the 
owner  as  to  the  price,  etc. ;  and  that  it  had  legally  tendered 
$500  to  defendants,  which  was  refused.  The  prayer  was 
that,  on  final  hearing,  there  be  judgment  adjudging  the  land 
aforesaid  to  plaintiff,  upon  payment  to  the  owner  of  all  legal 
damages  she  may  sustain  in  consequence  of  the  expropria  - 
tion.  The  defendants  answered,  pleading,  first,  the  general 
issue.  Further  answering,  defendants  averred:  That,  if 
plaintiff  had  the  right  to  expropriate  the  land  through  the 
plantation  as  claimed,  then  the  land  so  taken  and  expro- 
priated was  worth  the  sum  of  $100  per  acre,  or  the  sum  of 
$2,446  for  24.46,  asked  to  be  expropriated.  That,  in 
addition  to  the  actual  land  taken  as  above  set  forth,  the 
location  and  construction  of  said  railroad  through  her  plan- 
tation would  cause  great  damage  to  her  property,  by  dividing 
the  plantation  into  two  parts,  severing  one  from  the  other  by 
the  track  and  embankment  of  the  road,  thus  rendering  the 
plantation  inconvenient  and  diflScult  to  cultivate,  by  render- 
ing the  different  portions  of  the  same  inaccessible  and 
inconvenient  to  cross  from  one  side  of  said  railway  track  to 
the  other,  in  the  usual  and  necessary  cultivation  and  conduct 
of  said  plantation;  by  rendering  it  necessary  to  build  addi- 
tional fences,  and  to  keep  the  same  in  repair;  by  cutting  off 
small  portions  of  land,  and  rendering  the  same  difiBcult  and 
unprofitable  to  cultivate ;  bj'  interfering  with  and  obstructing 
the  natural  and  artificial  drainage  of  said  plantation;  by 
making  a  public  thoroughfare  through  said  place,  for  the 
section  hands  and  other  employees  of  said  company,    and 
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tramps  and  thieves,  who  were  calculated  to  disturb  and 
disorganize  the  labor  on  said  plantation,  and  cause  great  loss 
of  time  of  laborers,  in  stopping  to  gaze  at  the  passing  trains 
and  others  passing  to  and  fro  on  said  road;  by  loss  from 
running  away  of  teams,  by  becoming  frightened  by  passing 
trains;  by  clearing  away  the  debris  thrown  out  by  said 
company  from  the  right  of  way;  and  by  depreciating  the 
value  of  her  property  in  various  ways  not  specially  set  forth, 
but  all  of  which  would  greatly  damage  the  property.  That, 
in  addition  to  the  value  of  the  land  expropriated,  defendants 
would  be  damaged  as  above  set  forth,  $6,500,  to  wit : 

For  inconvenience    and   inaccessibility,    in    cultivation 

and  coming  back  and  forth $3,500  OO 

For  four  miles  of  fencing,  and  keeping-  same  in  repair 750  OO 

For  loss  of  time  by  laborers,  frightening  stock,  etc 1,000  00 

For  clearing  away  the  debris  from  right  of  way 100  00 

For  damage  to  drainage,  etc.,  and  loss  of  small  strips  of 

land 1,150  00 

Making  a  total  of  six  thousand  five  hundred  dollars  $6,500  00 

Defendants  prayed,  in  the  event  of  the  court's  rendering 
judgment  in  favor  of  the  plaintiff  for  the  expropriation  of 
the  land  as  prayed  for,  then,  at  the  same  time,  there  be 
judgment  in  favor  of  defendants  for  the  sum  of  $2,440  for  the 
actual  value  of  the  land,  and  the  further  sum  of  $6,500  as 
damages  as  set  forth,  and  for  general  relief. 

The  jury  returned,  as  their  verdict,  that  **they  found  in 
favor  of  the  plaintiff  for  the  right  of  way,  and  in  favor  of  the 
defendants  for  the  sum  of  two  thousand  dollars  as  value  of 
the  property  taken,  and  fifteen  hundred  dollars  as  damages 
in  addition  to  the  above  amount,  making  a  total  in  favor  of 
the  defendants  of  thirty -five  hundred  dollars.''  Plaintiff 
moved  for  a  new  trial,  but  the  court  overruled  the  same,  and 
rendered  judgment  in  favor  of  the  plaintiff,  against  the 
defendants,  '^expropriating  the  land  described  in  the  petition 
and  map  attached  to  the  same."  It  further  ordered,  ad~ 
judged,  and  decreed  that  defendants  have  and  recover  of 
plaintiff  the  sum  of  $2,000,  value  of  land,  and  $1,500,  dam- 
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«ges,  with  legal  interest  from  date  of  judgment,  and  decreed 
that,  upon  payment  of  said  amount  to  the  defendants  accord- 
ing to  law,  the  right,  title,  and  interest  of  the  defendants  in 
said  described  land  and  right  of  way  should  vest  in  the 
plaintiff.  Plaintiff  appealed.  Defendants  answered  the  ap- 
peal, praying  that  the  judgment  be  amended,  and-  amended 
in  favor  of  appellees,  by  limiting  the  title  of  appellant  to  a 
right  of  way  for  the  period  of  its  corporate  life,  and  by 
increasing  the  amount  allowed  as  damages  to  $5,000. 

X^onard  &  Randolph,  for  appellant. 

N,    Lawrence  Li7idsley    (Girault  Farrar^  of  counsel),  for 
^appellees, 

l!^iCHOLi<s,  C.  J.  (after  stating  the  facts).  The  plaintiff 
in  this  suit  prayed  for  a  right  of  way  over  the  plantation  of 
the  defendant.  The  latter,  in  her  answer,  asked  judgment 
against  plaintiff  for  an  amount  fixed  by  her  as  being  the 
value  of  the  land,  and  for  an  additional  amount  as  for  dam- 
ages. The  jury  rendered  a  verdict  **in  favor  of  the  plaintiff 
for  the  right  of  way  as  claimed,  and  in  favor  of  the  defendant 
ior  the  sum  of  two  thousand  dollars  as  the  value  of  the 
property  taken,  and  fifteen  hundred  dollars  as  damages  in 
addition  to  the  above  amount,  making  a  total  in  favor  of  the 
defendant  of  thirty -five  hundred  dollars.**  The  district  court 
adjudged  that  plaintiff  have  judgment  expropriating  the  land 
described  in  the  petition  and  map  attached  to  same  (describ- 
ing it),  and  that  defendant  have  judgment  against  plaintiff 
ior  the  sum  of  $2,400,  value  of  land,  and  $1,500,  damages, 
with  interest.  Plaintiff  appealed,  and  defendant,  on  appeal, 
moved  that  the  judgment  be  amended  by  limiting  plaintiff's 
title  to  a  right  of  way,  and  restricting  it  as  to  time  to  the 
-period  of  the  corporate  life  of  the  plaintiff,  and  increasing  the 
:amount  of  damages  to  $5,000. 

We  do  not  understand  plaintiff  to  seek  for  more  than   a 

'right  of  way,*'  nor  the  verdict  of  the  jury,  nor  the  judgment 
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•of  the  court  as  intending  to  convey  any  greater  right  than  a 

right  of  way;  and  it  is  evident  that  it  is   not 

entitled  to  a  judgment  decreeing  to  it  the  own-  ISSe^ASSS?^. 

ership  of  the  property  itself.     Railway  Co.  v. 

Gay,  32  La.  Ann.  471 ;  Postal  Tel.  Cable  Co.  of  Louisiana 

v.  Louisiana  Western  R.  Co.,  49  La.  Ann.  1278,  22  South. 

219.    We  will,  however,  place  that  matter  beyond  controversy 

by  our  decree.     We  cannot,  however,  limit  the  right  of  way 

to  the  period  of  the  corporate  life  of  the  plaintiff. 

The  right  once  granted  to  the  corporation,   it      HSShTSwayT 

becomes  part  of  its  property,  and  necessary  to 

the  continued  exercise  of  its  franchise. 

The  property  of  the  plaintiff  may  be  seized,  sold,  or  dis- 
posed of  in  various  ways,  and  it  is  not  lost  by  the  death  of 
the  company.  Non  constat  the  road  will  belong  to  the  pres  - 
ent  company  at  the  expiration  of  its  charter.  Article  2632 
of  the  Revised  Civil  Code  orders,  in  the  matter  of  expropria- 
tion proceedings,  that,  upon  the  filing  of  plaintiff*s  petition 
asking  for  expropriation  of  property,  a  jury  shall  be  drawn, 
and  that  said  jury  shall,  by  a  verdict  in  which  at  least  three - 
fourths  of  their  number  shall  concur,  determine,  after  hearing, 
what  is  the  value  of  the  land  described  in  the  petition,  with 
its  improvements,  and  what  damages,  if  any,  the  owner 
would  sustain  in  addition  to  the  loss  of  the  land  by  its  ex- 
propriation ;  while  the  next  article  (2633)  directs  that,  **in 
-estimating  the  value  of  the  property  to  be  expropriated,  the 
basis  of  assessment  shall  be  the  true  value  which  the  land 
possessed  before  the  contemplated  improvement  was  pro-* 
posed,  and  without  deducting  therefrom  any  amount  for  the 
benefit  derived  by  the  owner  from  the  contemplated  improve- 
ment or  work."  It  will  be  seen  that  the  question  of  the 
value  of  the  land  to  be  taken  is  distinct  and  separate  from 
the  question  of  damages,  though  both  are  ordered  to  be 
made  the  subject  of  examination  and  decision 
by  the  jury.  Railroad  Co.  v,  Murrell,  34  La.  j!S&^-d^S^^. 
Ann.  537 .  The  law  is  perfectly  plain  when  it  says 
that  the  mere  value  itself  of  the  land  to  be  taken  is  to  be  fixed 
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independently  of  the   fact  that  the  particular  improvement 
is  contemplated,  and  without  reference  to  it  one  way  or  the 
other.      Under  that  provision  of  the  law,  we  do  not  under- 
stand it  to  be  proper  for  counsel  of  the  landowner,  in  exam- 
ining witnesses  on  that  particular  branch  of  the  case,  to  call 
their  attention  to  the  particular  direction  which  the  right  of 
way,  when  granted,  is   to  run   upon  the   plantation, — to  di- 
rect their  notice  to  the  fact  that  it  would  cut  the  property  in 
two;  that  it  would   interfere  with  the  drainage  and  cultiva- 
tion of  the  crops ;  that  it  would  cause  great  inconvenience 
in  various  ways  to  the  owners, — and,  having  done  so,  then 
to  ask  them  what,  in  their  opinion,  a  small  strip  of  land,  of 
100  feet  or  so,  running  through  a  plantation,  would  be  worth. 
Questions  of  that   character  would  be  perfectly  legitimate, 
asked  in  connection  with  the  establishment  of  the  damages 
to  which  the  owner  would,  by  reason  of  a  strip   of  land  so 
running,  be   entitled ;  but  they  confuse  the  witnesses,  and 
render  the  estimates  so  made  by  them  as  to  the  value  of  the 
land  itself  of  little  force,  by  their  blending  damages  and  in- 
conveniences with  value,  in  attempting  to  fix  value.     The 
examination  of  defendant's  witnesses  was   almost  entirely 
conducted  upon  this  improper  line.     We  are  satisfied  from 
an  examination  of  the  testimony  of  the  witnesses  in  the  case 
that  the  value  of  the  land  itself  was,  at  most,  $40  per  acre  for 

cleared    land,    and    $20    per  acre  (round)  for 
Bame-same.        timbered  land  and  land  with  deadened  timber 

upon  it;  that  is,  that  that  is   the  amount    for 
•  which  it  would  be  sold  at  private  sale,  as  form- 

ing part  and  parcel  of  defendant's  plantation,  without 
reference  to  its  being  taken  for  a  railroad  or  for  railroad  pur- 
poses. We  fix  the  value  of  the  land  at  $750.  We  find  the 
testimony  on  the  subject  of  the  damages  claimed  exceedingly 
general,  and  the  damages  claimed  are,  in  some  respects,  re- 
mote and  conjectural.  We  think  that  $1,000  will  fully  cover 
all  damages  likely  to  result  from  granting  plaintiff  the  right 
of  way  asked. 

For  reasons  herein  assigned,  it  is  ordered,  adjudged,  and 
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decreed   that   the  judgment  appealed   from  be   amended  by 

ordering  and  decreeing  to   the   plaintiff   a  right   of  way  as 

prayed  for  by  it,  and  adjudged  by  the  district  court,  to  vest 

in  the  plaintiff  upon  payment  to  the  defendant  of  the  sum  of 

$1,750,  and,  as  so  amended,  the  said  judgment  be,  and  the 

same  is  hereby,  affirmed.     Costs  of  appeal  to  be  paid  by  the 

appellees. 

On  Application  for  Rehearing. 

(June  30,  1898.) 

Blanchard,  J.  The  law  directs  that,  when  private  prop- 
erty is  sought  to  be  expropriated  for  public  purposes,  a  jury 
of  freeholders  must  be  called  to  sit  in  judgment  upon  the 
value  of  the  property  to  be  taken,  and  the  quantum  of  dam- 
ages the  owner  may  suffer  in  consequence  of  such  taking. 
Undoubtedly,  the  award  of  such  a  jury  is  entitled  to  the 
highest  consideration ;  but  it  is  not  intended  by  the  law  to 
be  conclusive  as  to  the  amount  or  value  of  property  and 
damages  to  be  paid  defendant  in  expropriation.  This  is 
shown  by  the  fact  that  an  appeal  from  such  award  and  from 
the  judgment  based  thereon  is  given  by  the  law.  What 
would  be  the  object  or  the  value  of  such  appeal  if  the  power 
of  revision  of  the  award  is  not  in  the  appellate  court  ?  It  is 
beyond  controversy  that  this  court  on  appeal  may  and 
should  diminish  such  award  if,  in  its  judgment,  on  the  facts 
and  the  law,  it  be  too  large,  or  increase  it  if,  in  its  judgment, 
it  be  too  small.  There  is  no  foundation  either  in  the  law  or 
practice  of  the  courts  of  this  state  for  the  contention  of  coun- 
sel for  appellees  that,  if  the  award  be  found  excessive,  the 
case  should  be  remanded  for  a  second  trial  by  jury,  under 
proper  instructions.  If  the  evidence  in  the  record  justifies  it, 
the  court  should  proceed  to  render  such  decree  as  is  warranted 
and  proper  under  the  circumstances. 

With  regard  to  the  contention  that  J.  W.  Atkins  holds  a 
lease  for  several  years  on  the  plantation  through  which  the 
right  of  way  is  expropriated,  and  that  by  the  expropriation 
he  loses  the  use  of  24.46  acres,  worth,  it  is  claimed,  $5  per 
acre  per  annum,  or  $122.30  per  annunl,  which  he  may  claim 
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as  rebate  against  defendant,  thus  largely  diminishing  the 
amount  awarded  the  latter,  it  suflSces  to  say — First,  that  de- 
fendant's answer  filed  herein  does  not  mention  the  Atkins 
lease  at  all  as  an  element  of  damage  arisifig  in  the  case ; 
and,  second,  that  Atkins  is  no  party  to  the  sui^  and  his 
rights  are  in  no  manner  concluded  by  the  judgment  rendered 
herein.  This  court  said,  in  Re  Morgan  R.  &  S.  S.  Co.,  32 
lya.  Ann.  375,  speaking  of  the  rights  of  a  lessee  in  a  case 
when  the  property  under  lease  was  expropriated:  **The 
right  of  a  lessee  is  substantive,  and  is  independent  of  changes 
in  the  ownership  of  the  thing.  Rev.  Civ.  Code,  art.  2733. 
The  purchase  or  expropriation  of  the  rights  of  the  owner 
does  not  therefore  necessarily  embrace  or  operate  upon  the 
right  of  the  lessee.  That  right,  in  order  to  be  affected,  must 
be  itself  the  object  of  purchase  or  expropriation.  If  the 
rights  of  the  owner  are  alone  the  objects  of  the  purchase  or 
•expropriation,  the  right  of  lease  is  unaffected  and  continues. 
The  purchaser  gets  only  the  thing  incumbered  by  the  lease. 
That  is  all  he  can  get,  for  that  is  all  tTie  owner  has.'*  It  was 
held  in  that  case  that,  if  the  right  of  a  lessee  is  worth  no 
more  than  he  has  agreed  to  pay  in  fuiuro  for  it,  the  expro- 
priation of  that  right  would  pay  him  nothing,  as  it  is  worth 
nothing.  But,  if  the  right  of  lease  will  bring  a  greater  sum 
than  it  is  to  cost  the  lessee,  the  latter  is  entitled  to  be  paid 
the  amount  of  such  excess,  which  amount  cannot  be  charged 
upon  the  sum  fixed  for  the  rights  of  the  owner,  unless  the 
owner  has  received  the  rent  in  advance,  or  unless  the  value 
■of  his  right  has  been  fixed  by  reference  to  the  present 
actual  value  of  the  lease.  It  is  clear,  therefore,  that  since, 
in  fixing  the  amount,  we  think  the  defendant  should  recover 
for  value  of  land  and  damages,  no  reference  is  had  to  the 
Atkins  lease.  The  value  of  the  latter,  if  any,  over  and  above 
the  rental  he  is  obligated  to  pay,  is  not  a  charge  upon  the 
sum  awarded  the  defendant,  but  is  a  matter  to  be  settled 
between  the  railway  company  and  the  lessee,  by  amicable 
adjustment,  or  by  proper  proceedings  at  law. 

With  regard  to  the  contention  that  the  judgment  appealed 
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from  awards  the  fee  of  the  land  when  there  is  no  necessity 
for   expropriating  more  than  a  servitude  over  it,  and  that 
while,    in  the  body  of  the  opinion  of .  this  court  heretofore 
rendered,  language  is  used  which  declares  that  plaintiff  com- 
pany  is   not  entitled  to  a  judgment  investing  it  with  the 
ownership  of  the  strip  of  land  taken  for  right  of  way  purposes > 
the  decree  of  the  court  itself  does  not  make  this  plain,  it  suf- 
fices to  say  that  our  construction  of  the  judgment  appealed, 
from  is  that  the  fee  of  the  land  is  not  conveyed  or  intended 
to  be   conveyed  by  it.     However,  we  will  make  this  beyond 
dispute  by  amending  the  decree  of  this  court  in  that  particu  - 
lar.     It  is  proper  to  add,  however,  that  this  issue  is  by  no 
means  squarely  made  in  the  answer  of  defendant.     It  should 
have  been.     Railway  Co.  v.  Gay,  32  La.  Ann.  474.     Plain- 
tiff company  is  entitled,  we  think,  under  the  facts  of  this 
case,  to  a  servitude  or  right  of  way,  only,  through  the  planta  - 
tion  of  defendant.     A  **right  of  way,'*  in  legal  parlance,  is 
held  to  be  an  easement  on  the  lands  of  others.     Postal  TeL 
Cable  Co.  of  Louisana   v,  Louisana  Western  R.  Co.,  49  La. 
Ann.   1278,  22  South.  219.     Plaintiff  therefore  pays,  not  the 
value  of  the  fee  of  the  land,  but  only  the  value  of  the  use  and 
occupation  of  the  land.    Id,,  49  La.  Ann.  1279,  22  South.  219. 
If  the  fee  were  being  taken,  since   it  is  the  more   valuable 
right  of  the  two,  the  award  would  perhaps  be  higher.     This 
right  of  way,  servitude,  or  easement  over  the  lands  of  defend- 
ant's plantation  is  to  endure   so  long  as  utilized  for  railway 
purposes,  so  long  as  a   railway  track  is  laid  there  and  oper- 
ated   by    plaintiff   company,  or  its   successors  or  assigns. 
When  the  strip  of  ground  which  is  the  subject  of  this  expro- 
priation ceases  to  be  uSed  for  this  purpose,  it  will  revert  to 
the  owner  of  the  plantation. 

With  regard  to  the  contention  that  the  amount  allowed 
defendant  by  our  decree  for  the  value  of  the  use  and  occupa- 
tion of  the  land  taken,  and  damages  to  the  plantation,  is  too 
small,  it  suffices  to  say  that,  as  we  appreciate  the  evidence, 
it  is  all  that  can  be  reasonably  justified.  The  servit-ude 
awarded  plaintiff  occupies  about  24 }4  acres,  much  of  it  in  the 
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woods  at  the  time  of  taking.  For  value  of  this  occupancy 
and  damages,  something  more  than  $70  an  acre  is  allowed, 
or  $1,750. 

THe  rehearing  applied  for  must  be  refused,  but  the  decree 
heretofore  rendered  is  amended  so  as  to  read  as  follows : 
■**For  the  reasons  assigned,  it  is  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  amended  by 
awarding  to  the  plaintiff  company  a  right  of  way  or  servi- 
tude for  railway  purposes  over  and  on  the  lands  described  in 
said  judgment,  and  to  the  extent  therein  described,  and  vest- 
ing in  the  plaintiff  company  the  right  of  the  use  and  occupa- 
tion of  the  said  lands  for  such  servitude  upon  payment  to  the 
defendant  of  the  sum  of  $1,750,  reserving  to  J.  W.  Atkins, 
lessee,  against  the  plaintiff,  whatever  rights  he  may  have 
growing  out  of  his  lease  of  the  lands  so  taken  and  occupied ; 
and,  as  thus  amended,  the  said  judgment  be,  and  the  same 
is  hereby,  affirmed;  costs  of  the  lower  court  to  be  borne  by 
plaintiff,  those  of  appeal  by  the  appellees. 


NOTES. 

Eminent  Domain — Estate  or  Interest  to  Be  Talcen. — It  is  within  the 
province  of  the  legislature  to  determine  the  estate  or  extent  of  in- 
terest that  may  be  taken,  whether  an  estate  for  years,  for  life,  a 
mere  easement,  a  fee  absolute  or  conditional.  Patterson  v.  Missis- 
sippi, etc.,  Boom  Co.,  3  Dill.  (U.  S.)  465;  De  Varaigne  v.  Fox,  2 
Blatchf.  (U.  S.)  95;  Edg-erton  v.  Huff,  26  Ind.  35;  Indianapolis 
Water  Works  Co.  v,  Burkhart,  41  Ind.  364  ;  Challiss  v,  Atchison,  etc., 
R.  Co.,  16  Kan.  117;  Dingley  v,  Boston,  100  Mass.  544;  Sweet  v, 
Buffalo,  etc.,  K.  Co.,  79  N.  Y.  293 ;  Raleigh,  etc.,  R.  Co.  v.  Davis,  2 
Dev.  &  B.  L.  (19  N.  Car.)  451 ;  Malone  v,  Toledo,  34  Ohio  St.  541 ; 
Roanoke  City  v,  Berkowitz,  80  Va.  616. 

It  is  within  the  competency  of  the  legislature,  in  authorizing  land 
to  be  condemned  for  a  public  use  which  may  be  permanent,  to  deter- 
mine what  estate  therein  shall  be  taken,  and  to  authorize  the  taking* 
of  a  fee  or  any  lesser  estate  in  its  discretion  ;  and  a  fee  may  be  taken 
although  the  public  use  for  which  the  land  is  to  be  taken  is  special 
and  not  of  necessity  permanent  or  perpetual.  When  the  statute 
authorizes  the  taking  of  a  fee  it  cannot  be  held  invalid,  or  that  an 
casement  only  was  acquired  thereunder,  on  the  ground  that  an  ease- 
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ment  only  was  required  to  accomplish  the  purpose  in  view.     Sweet 
V,  Buffalo,  etc.,  R.  Co.,  79  N.  Y.  293. 

It  is  equally  well  settled  that  it  is  for  the  legislature  to  determine 
the  estate  or  extent  of  the  interest  which  the  public  necessities  re- 
quired, whether  an  estate  for  years,  for  life,  a  mere  easement,  or  a 
fee  absolute  or  conditional.  Where  the  property  is  confessedly 
unnecessary  for  the  purpose  for  which  it  was  taken,  or  is  for  a  mere 
private  use,  no  doubt  the  courts  may  interfere.  Matter  of  Albany 
St.,  11  Wend.  (N.Y.)  149,  25  Am.  Dec.  618;  Embury  z/.  Conner,  3  N. 
Y.  511, 53  Am.  Dec.  325.  But  as  respects  the  necessity  or  propriety 
of  the  appropriation,  and  the  duration  of  the  estate  to  be  acquired, 
legislative  determination  is  final  and  conclusive.  Cooley  on  Lim. 
558 ;  Malone  v,  Toledo,  34  Ohio  St.  546. 

Same — Same — Where  Extent  Has  Been  Fixed  by  Legislature. — 
Where  the  legislature  has  prescribed  the  interest  to  be  taken,  no 
other  interest  can  be  taken  than  that  specified.  DeCamp  v,  Hibernia 
Underground  R.  Co.,  47  N.  J.  L.  43  ;  Watson  v.  Acquackanonck 
Water  Co.,  36  N.  J.  L.  195  ;  Matter  of  Water  Com'rs,  %  N.  Y.  351 ; 
Currier  v.  Marietta,  etc.,  R.  Co.,  11  Ohio  St.  228;  Jerome  v,  Ross,  7 
Johns.  Ch.  (N.  Y.)  315,  11  Am.  Dec.  484;  HillV.  Mohawk,  etc.,  R. 
Co.,  7  N.  Y.  152  ;  Miller  v.  Windsor  Water  Co.,  148  Pa.  St.  429 ;  Roa- 
noke City  V,  Berkowitz,  80  Va.  616. 

Same — Same — ^Only  Necessary  Estate  to  Be  Taken. — The  courts 
enforce  a  strict  construction,  and  where  the  quantity  and  interest 
to  be  taken  are  not  definitely  set  forth  by  the  legislature  only  such 
an  estate  or  interest  and  quantity  may  be  taken  as  are  necessary  to 
answer  the  purpose  in  view.      Indianapolis  Water  Works   Co.  v. 
Burkhart,  41  Ind.  364 ;    Nelson  v.  Fleming,  56  Ind.  310  Cromie  v, 
Wabash,  etc.,  Canal,  71  Ind.  208  ;  Logansport  v.  Shirk,  88  Ind.  563  ; 
Henry  v.  Dubuque,  etc.,  R.  Co*,,  ^  Iowa  288;    Shawnee  County  v. 
Beckwith,  10  Kan.  603 ;  New  Orleans  Pac.  R.  Co.  v.  Gay,   32   La. 
Ann.  471;  Clark  v.  Worcester,  125  Mass.  226;  Harback  v,  Boston, 
10  Cush.   (Mass.)  295 ;  Kellogg  v,  Malin,  50  Mo.  4%,  11  Am.  Rep. 
426 ;  Washington  Cemetery  v.  Prospect  Park,  etc.,  R.  Co.,  68  N.  Y. 
591 ;  Strong  v,  Brooklyn,  68  N.  Y.  1 ;  McCombs  v.  Stewart,  40  Ohio 
St.  647 ;  Corwin  v.  Cowan,  12  Ohio  St.  629  ;  Pittsburgh,  etc.,  R.  Co. 
V.  Bruce,  102  Pa.  St.  23;  Haldeman  v.  Pennsylvania  Cent.  R.  Co., 
50  Pa.  St.  425 ;  North  Branch  Canal  Co.  v.  Hireen,  44  Pa.  St.  418  ; 
Wyoming  Coal,  etc.,  Co.  v.  Price,  81  Pa.  St.  156 ;  Quimby  v,  Ver- 
mont Cent.  R.  Co.,  23  Vt.  387. 

Same—Reversion  When  Public  Use  Ceases. — (1)  Where  Easement 
Is  Taken. — When  a  corporation,  in  the  exercise  of  the  right  of  emi- 
nent domain,  acquires  for  a  public  purpose  a  mere  easement  in  land, 
its  right  and  title  to  the  property  so  acquired  are  dependent  upon 
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the  use  of  the  property  for  public  purposes,  and  when  such  public 
use  becomes  impossible  or  is  abandoned  its  right  to  hold  the  land 
ceases,  and  the  property  reverts  to  its  original  owner.  Benham  v. 
Potter,  52  Conn.  248  ;  Helm  v,  Webster,  85  111.  116  ;  Hastings  v, 
Burlington,  etc.,  R.  Co.,  38  Iowa  316;  Skillman  v.  Chicago,  etc.,  R. 
Co.,  78  Iowa  404 ;  Washington  Cemetery  v.  Prospect  Park,  etc.,  R. 
Co.,  68  N.  Y.  591;  Dunham  v,  Williams,  36  Barb.  (N.  Y.)  136 ;  People 
V.  White,  11  Barb.  (N.  Y.)  26  ;  Hooker  v.  Utica,  etc..  Turnpike  Road 
Co.,  12  Wend.  (N.  Y.)  371 ;  Day  v,  Pittsburgh,  etc.,  R.  Co.,  44  Ohio 
St.  406  ;  Malone  v,  Toledo,  28  Ohio  St.  643,  34  Ohio  St.  541 ;  Pitts- 
burgh, etc.,  R.  Co.  V,  Bruce,  102  Pa.  St.  23,  10  Am.  &  Eng.  R.  Cas. 
1 ;  Jessup  V,  Loucks,  55  Pa.  St.  350. 

The  rule  is  that  a  corporation  acquires  no  larger  property  rights, 
than  are  necessary  to  enable  it  properly  to  discharge  its  duties  to 
the  public,  and  the  landowner   retains  all  rights  except  those  the 
exercise  of  which  would  necessarily  conflict  with  the  exercise  of 
the  franchises  of  the  corporation.  See  Kansas  Cent.  R.  Co.  v,  Allen, 
22  Kan.  285,  where  the  court  said  :  "An  easement  merely  gives  to 
a  railroad  company  a  right  of  way  in  the  land  ;  that  is,  the  right  to- 
use  the  land  for  its  purposes.    This  includes  the  right  to  employ  the 
land  taken  for  the  purposes  of  constructing,  maintaining,  and  oper- 
ating a  railroad  thereon.      Under  this  right  the  company  has  the 
free  and  perfect  use  of  the  surface  of  the  land,  so  far  as  necessary 
for  all  its  purposes,  and  the  right  to  use  as  much  above  and  below 
the  surface  -as  may  be  needed.     This  would  include  the  right  to 
tunnel  the  land,  to  cut  embankments,  to  grade  and  make  roadbeds, 
to  operate  and  maintain  a  railroad  with  one  or  more  lines  of  track* 
with  proper  stations,  depots,  turnouts,  and  all  other  appurtenances 
of  a  railroad.     The  former  proprietor  of  the  soil  still  retains  the  fee 
of  the  land  and  his  right  to  the  land  for  every  purpose  not  incom- 
patible with  the  rights  of  the  railroad  company.     Upon  the  discon- 
tinuance or  abandonment  of  the  right  of  way  the  entire  and  exclu- 
sive property  and  right  of  enjoyment  revest  in  the  proprietor  of  the 
soil.     After  the  condemnation  and  payment  of  damages  the  soil  ami 
freehold  belong  to  the  owner  of  the  land,  subject  to  the  easement 
or  incumbrance,  and  such  landowner  has  the  right  to  the  use  of  the 
condemned  property,  provided  such  use  does  not  interfere  with  the 
use  of  the  property  for  railroad  purposes." 

An  additional  reason  for  the  rule  laid  down  in  such  cases  is  found 
in  the  fact  that  when  an  easement  only  is  condemned  the  owner 
does  not  receive  a  compensation  for  the  value  of  the  fee  in  the  prop- 
erty, and  therefore  to  deprive  him  of  his  right  to  the  reversion  and 
to  hold  that  the  entire  property  passed  to  the  corporation  would  be 
to  deprive  him  of  his  property  without  compensation.     Pittsburgh, 
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etc.,  R.  Co.  V.  Bruce,  102  Pa.  St.  23,  10  Am.  &  Bng.  R.  Cas.  1.     See- 
also  Heard  v,  Brooklyn,  60  N.  Y.  242. 

The  principle  is  usually  applied  in  the  case  of  lands  condemne<f, 
by  a  railroad  company  for  a  rig-ht  of  way.     It  has  been  applied  also 
in  the  case  of  land  taken  for  canals.     Pittsburgh,  etc.,  R.  Co.  v, 
Bruce,  102  Pa.  St.  23,  10  Am.  «&  Eng.  R.  Cas.  1. 

In  such  a  case,  however,  it  has  been  denied  that  any  right  exista. 
in  the  former  owner.  Hatch  z/.  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St. 
92. 

(2)  Where  Fee  Is  Taken, — Where  the  corporation  under  legislative: 
authority  takes  the  fee,  an  absolute  title  is  acquired,  and  there  is  nc^ 
reversion  to  the  original  owner  in  case  of  abandonment.  Frank  z/- 
Evansville,  etc.,  R.  Co.,  Ill  Ind.  132  ;  Tifft  v.  Buffalo,  82  N.  Y.  204 1 
Sweet  V.  Buffalo,  etc.,  R.  Co.,  79  N.  Y.  293 ;  Heard  v,  Brooklyn,  60 
N.  Y.  242 ;  Rexford  v.  Knight,  11  N.  Y.  308  ;  Heyward  v.  New  York, 
7  N.  Y.  314  ;  Birdsall  v.  Cary,  66  How.  Pr.  (N.  Y.  Supreme  Ct.)  358  ;. 
Malone  v,  Toledo,  28  Ohio  St.  643,  34  Ohio  St.  541 ;  Pittsburgh,  etc.^ 
R.  Co.  1/.  Bruce,  102  Pa.  St.  23,  10  Am.  &  Eng.  R.  Caa.  1 ;  Robinsoa. 
V,  West  Pennsylvania  R.  Co.,  72  Pa.  St.  •316;  Haldeman  v.  Penu« 
sylvania  Cent.  R.  Co.,  50  Pa.  St.  425  ;  Benedict  v.  Heineberg,  4S  Vtx. 
231 ;  Connecticut,  etc.,  R.  Co.  v.  Hoi  ton,  32  Vt.  43  ;  Jackson  v^  Rut- 
land, etc.,  R.  Co.,  25  Vt.  150,  60  Am.  Dec.  246 ;  De  Veraigne  v,  Fox». 
2Blatchf.  (U.  S.)  95. 

In  Heyward  v.  New  York,  7  N.  Y.  314,  land  had  been  appropriated! 
for  an  almshouse.  Twenty>seven  years  afterwards  the  almshouse 
was  removed,  whereupon  the  heirs  of  the  parly  from  whom  the 
property  was  originally  taken  claimed  that  it  had  reverted,  and  sued: 
the  city  for  its  value,  the  land  having  been  divided  into  lots  and 
sold.  The  statutes  under  which  the  land  was  taken  seemed  to  indi- 
cate that  it  was  the  intention  of  the  legislature  that  the  absolute 
title  should  be  taken.  The  preamble  to  one  of  the  acts  recited  that, 
the  mayor,  aldermen,  etc.,  of  the  city  were  desirous  of  obtaining 
the  land  with  ''the  right  of  converting  and  disposing  of  the  said, 
lands  and  premises  for  other  purposes,  or  otherwise,  whenever  they^ 
or  their  successors  may  deem  the  continuance**  of  the  particular- 
public  use  for  which  the  land  was  taken  unnecessary.  The  acta 
also  provided  that  upon  the  appropriation  the  city  ''should  become 
and  be  seized  in  fee  simple  absolute*'  of  the  lands  and  tenements.. 
It  was  held  that  there  was  no  right  of  reversion  in  this  case. 

"Where  a  corporation  is  authorized  to  acquire  land  in  fee,  either- 
by  legal  proceedings  or  by  purchase,  the  property  so  acquired  may^ 
by  authority  of  the  legislature,  be  devoted  to  a  new  and  different 
public  use  after  the  use  for  which  it  was  originally  acquired  ha& 
been  terminated  ;  or  the  land  may  be  aliened  by  the  corporation,. 

13  (N  8)  A  E  R  Cas— 22 
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Xn  such  cases  no  rig-ht  of  property  of  any  individual  is  violated. 
TThe  orig'inal  owner  has  received  compensation  for,  or  has  volunta- 
rily granted,  the  whole  fee,  and  has  no  reversionary  or  other  interest 
in  the  land.  Heath  v.  Bar  more,  50  N.  Y.  302  and  cases  cited.  But 
it  is  otherwise  when  land  has  been  taken  for  a  particular  use  only, 
and  that  use  is  discontinued  and  abandoned."  Heard  v,  Brooklyn, 
^  N.  Y.  242, 

Same — Market  Value. — The  market  value  of  land  is  usually  de- 
dared  to  be  not  what  the  land  would  bring  at  a  forced  sale,  but 
-what  it  would  bring  in  the  hands  of  a  prudent  seller,  at  liberty  to 
:fiz  the  time  and  conditions  of  sale. 

United  States. — Mississippi,  etc..  Boom  Co.  v.  Patterson,  98  U.  S. 
403. 

Arkansas,— \A\W^  Rock,  etc.,  R.  Co.  z'.  McGehee,  41  Ark.  202,  20 
-Am.  &  Eng.  R.  Cas.  82. 

California, — Santa  Ana  v,  Harlin,  99  Cal.  538  ;  San  Diego  Land, 
*etc.,  Co.  V,  Leale,  88  Cal.  50. 

Colorado, — Colorado  Midland  R.  Co.  v.  Brown,  15  Colo.  193,  47 
Am.  &  Eng.  R.  Cas.  164.  • 

•  C^t>r^'a.— Selma,  etc.,  R.  Co.  v,  Keith,  53  Ga.  178;  Harrison  v. 
"Young,  9  Ga.  359. 

Illinois, — Kiernan  v,  Chicago,  etc.,  R.  Co.,  123  111.  188. 

Iowa, — Lance  v,  Chicago,  etc.,  R.  Co.,  57  Iowa  636,  5  Am.  &  Eng. 
R.  Cas.  617 ;  Everett  v.  Union  Pac.  R.  Co.,  59  Iowa  243. 

Kansas, — Kansas  City,  etc.,  R.  Co.  v,  Fisher,  49  Kan.  17. 

Kentucky, — Elizabeth  town,  etc.,  R.  Co.  v.  Helm,  8  Bush  (Ky.)  681, 

Maine, — Bangor,  etc.,  R.  Co.  v,  McComb,  60  Me.  290. 

Massachusetts, ^Vi^'^r^n^^  v.  Boston,  119  Mass.  126;  Gardner  v. 
Brookline,  127  Mass.  358;  Tufts  v.  Charlestown,  4  Gray  (Mass.)  537, 

Minnesota, — Union  Depot,  etc.,  Co.  v,  Brunswick,  31  Minn.  297, 
47  Am.  Rep.  789. 

Mississippi, — Sullivan  v,  Lafayette  County,  61  Miss.  271. 

Missouri, — Missouri  Pac.  R.  Co.  v.  Porter,  112  Mo.  361. 

Nebraska, — Fremont,  etc.,  R.  Co.  v,  Whalen,  11  Neb.  585,  5  Am. 
•&  Eng.  R.  Cas.  364. 

.T^evada, — Virginia,  etc.,  R.  Co.  v,  Elliott,  5  Nev.  358. 

JNew  Hampshire, —  'LoYr  v.  Concord  R.  Co.,  63  N.  H.  557. 

.New  Jersey, —SomerviUe,  etc.,R.  Co.  v.  Doughty,  22  N.  J.  Lt,  495. 

^New  r<?r>fe.— Matter  of  Buffalo,  Sheld.  (N.  Y.)  408. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v,  Pfitzer,  Ohio  Prob.  248  ;  Giesy  • 
w,  Cincinnati,  etc.,  R.  Co.,  4  Ohio  St.  331. 

/Pennsylvania. — Searle  v,  Lackawanna,  etc.,  R.  Co.,  33  Pa.  St.  57 

'Rhode  Island, — Howard  v.  Providence,  6  R.  I.  514. 

Tennessee, — Woodfolk  v,  Nashville,  etc.,  R.  Co.,  2  Swan  (Tenn.) 
422, 
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7>jrfl5.— Chicagro,  etc.,  R.  Co.  v,  Ritter  (Tex.  1883),  10  Am.  & 
Engf.  R.  Cas.  202. 

iVisconsin,— West  v.  Milwaukee,  etq.,  R.  Co.,  56  Wis.  318,  10  Am. 
&  Eng.  R.  Cas.  415. 

What  the  Property  Would  Bring  at  a  Fair  Public  Sale.— "The  mar- 
ket value  means  the  fair  value  of  the  property  as  between  one  who 
wants  to  purchase  and  one  who  wants  to  sell,  not  what  could  be 
obtained  for  it  under  peculiar  circumstances  when  a  greater  than 
its  fair  price  could  be  obtained,  nor  its  speculative  value,  nor  the 
value  obtained  from  the  necessities  of  another ;  nor,  on  the  other 
hand,  is  it  to  be  limited  to  that  price  which  the  property  would 
bring-  when  forced  off  at  auction  under  the  hammer.  It  is  what  it 
wonld  bring  at  a  fair  public  sale  when  one  party  wanted  to  sell  and 
another  to  buy."  Kansas  City,  etc.,  R.  Co.  v,  Fisher,  49  Kan.  17 ; 
Kansas  City,  etc.,  R,  Co.  v,  Ryan,  49  Kan.  1 ;  Kansas  City,  etc.,  R. 
Co.  V.  Whitaker,  49  Kan.  19;  Cincinnati,  etc.,  R.  Co.  r.  Pfitzer,  Ohio 
Prob.  248  ;  Low  v.  Concord  R.  Co.,  63  N.  H.  557. 

Same— Same — Means  of  Estimating.— The  market  value  of  the 
property  is  the  value  that  it  has  to  the  present  owner,  and  not  the 
valne  that  it  will  probably  have  in  the  hands  of  the  party  condemn- 
ing. Stebbing  v.  Metropolitan  Board  of  Works,  L.  R.  6  Q.  B.  37  ; 
8an  Diego  Land,  etc.,  Co.  v,  Leale,  88  Cal.  50 ;  Selma,  etc.,  R.  Co. 
V.  Keith,  53  Ga.  178 ;  De  Buol  v.  Freeport,  etc..  R.  Co.,  Ill  111.  499 ; 
Moultoti  V,  Newburyport  Water  Co.,  137  Mass.  163 ;  Gardner  v, 
Brookline,  127  Mass.  358 ;  Union  Depot,  etc.,  Co.  v.  Brunswick,  31 
Minn.  297,  47  Am.  Rep.  789;  Sullivan  v,  Lafayette  County,  61  Miss. 
271 ;  Virginia,  etc.,  R.  Co.  v,  Elliott,  5  Nev.  358  ;  Currie  v.  Waverly, 
etc.,  R.  Co.,  52  N.  J.  L.  381,  44  Am.  &  Eng.  R.  Cas.  100,  19  Am.  St. 
Rep.  452  ;  Matter  of  Boston,  etc.,  R.  Co.,  22  Hun  (N.  Y.)  176 ;  Pitts- 
burgh, etc.,  R.  Co.  V.  Robinson,  95  Pa.  St.  426. 

Right  Acquired,  Not  the  Use  of  the  Right,  to  Be  Considered. — 
When  property  is  acquired  by  virtue  of  the  power  of  eminent  domain 
the  compensation  of  the  owner  is  to  be  estimated  by  the  actual  legal 
rights  acquired  by  the  expropriator,  and  not  by  the  use  that  he  may 
make  of  the  right.  Howe  v,  Weymouth,  148  Mass.  605.  In  this  case 
a  tow^- secured  the  privilege  of  using  all  the  waters  of  a  pond,  and 
it  was  held  that  the  compensation  due  to  the  owners  could  not  be 
reduced  by  showing  the  probability  that  the  town  would  use  only  a 
portion  of  the  waters.  The  court  said  :  **The  taking  of  the  water 
did  not  consist  in  the  actual  diversion  of  the  water*  but  in  the  acqui- 
sition of  the  right  to  divert  it.  '  By  the  taking,  the  town  acquired 
the  right  to  divert  all  the  water  from  the  petitioners*  mills,  and  the 
petitioners  were  deprived  of  all  right  to  the  use  of  it.  The  damages 
occasioned  by  the  taking  are  estimated  as  of  the  time  of  the  taking. 
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and  are  occasioned  by  the  quantity  of  water  the  right  to  divert 
which  is  taken,  irrespective  of  the  amount  actually  diverted.  Ips- 
wich  Mills  V.  County  Com'rs,  108  Mass.  363 ;  Bailey  v.  Woburn,  126 
Mass.  416 :  ^tna  Mills  v,  Waltham,  126  Mass.  422 ;  Cowdrey  v. 
Woburn,  136  Mass.  409  ;  Smith  v.  Concord,  143  Mass.  253.  »  *  ♦ 
However  much  the  belief  in  the  probability  that  a  right  taken  by 
eminent  domain  will  not  be  exercised  may  affect  the  market  value 
of  related  property,  the  party  taking  cannot  prove  the  probability 
that  he  will  not  exercise  his  right  as  an  element  in  the  market  value 
of  the  property,  or  in  mitigation  of  damages  occasioned  to  it  by  the 
taking.  Brown  z/.  Worcester,  13  Gray  (Mass.)  31;  Old  Colony  R. 
Co.  V.  Miller,  125  Mass.  1." 


Rock  Isi<and  &  P.  Ry.  Co. 

V. 

Leisy  Brewing  Co.  <?/  a/. 

(Supreme  Court  of  Illinois t  Oct,  24,1898,) 

Eminent  Domain — Damages— Province  of  Jury.* — The  damage* 
awarded  by  a  jury  in  condemnation  proceedings  will  not  be  dis- 
turbed where  the  evidence  is  conflicting  and  the  jury  viewed  the 
premises. 

Same — Same— Market  Value — Instructions.f — It  was  not  error,  in 
such  proceeding's,  to  instruct  "that  in  determining  the  fair  cash  mar- 
ket value  of  the  property  sought  to  be  condemned  in  this  case  you  (the 
jury)  have  a  right  to  take  into  consideration,  all  the  purposes  for 
which  said  property  is  adapted  and  is  used,  or  may  be  used,  so  tar  as. 
such  adaptation  and  uses  are  shown  by  the  evidence  or  by  your 
view  of  said  premises,  so  far  as  the  same  may  have  affected  the 
market  value  on  14th  September,  18%"  (the  date  of  filing  the  petition 
for  condemnation),  the  words  "the  same*' referring  to    the  words 
"adaptation  and  uses*'  ;  and  if  objectionable  because  it  contains  no 
qualifying    words    limiting    the    element    of    value    emt>odied    in 
"adaptation    and    uses"    to   present    demands,    or    such    as    may 
reasonably  be  expected  in  the  immediate  future,  the  defect  is  cured 
by  a  subsequent  instruction   which  merely  explains  and  qualifies. 
such  instruction. 

♦See  Chicago  &  A.  R.  Co.  v.  City  of  Pontiac  (111.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  382  and  note,  p.  402. 

tSee  Shreveport  &  R.  R.  Val.  Ry.  Co.  v\  Hinds  et  at.  (La.),  anle^ 
and  note. 
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Appeal  by  plaintiff  from  Peorik  county  circuit  court. 
Affirmed. 

This  is  a  condemnation  proceeding,  begun  by  the  appellant 
company  for  the  purpose  of  condemning  seven  lots  in  the 
city  of  Peoria,  to  wit,  lots  29,  30,  31,  32,  33,  34,  and  37  in 
Mills'  Second  addition  to  that  city.  Lots  29,  case  stated 
30,  and  31  are  the  property  of  the  appellee  the 
Leisy  Brewing  Company,  and  lots  32,  33,  34,  and  37  belong 
to  the  appellee  Jane  A.  Guth.  The  lots  front  on  Water 
street  in  the  city  of  Peoria,  and  run  back  to  or  towards  the 
Illinois  river,  or  that  part  of  the  river  which,  at  that  point, 
is  designated  "Lake  Peoria.*'  Each- lot  has  a  frontage  of  50 
feet  and  a  depth  of  between  150  and  210  feet,  except  lot  37, 
which  has  a  frontage  of  66  feet.  The  tracks  of  the  appellant 
company  and  those  of  another  railroad  company,  being  five 
or  six  in  number,  lie  along  Water  street,  adjoining  the 
property  sought  to  be  condemned.  The  petition  for  condem  - 
nation  states  that  it  is  ^necessary  for  the  petitioner  to  take, 
appropriate,  and  use  said  lots  for  the  purpose  of  laying  side 
tracks  and  switches  thereon  to  enable  it  to  properly  do  its 
business  with  the  general  public,  and  perform  its  functions 
as  a  railway  company.  The  petition  further  alleges  that  it 
is  necessary  to  take  the  whole  of  said  lots  for  the  purpose  of 
constructing  thereon-  side  tracks  and  switches  to  be  used 
with  the  other  property  of  the  appellant  in  the  carrying  on 
of  its  business,  and  that  without  said  lots  it  cannot  utilize 
its  other  property  in  said  addition. 

Upon  a  trial  of  the  case  before  the  court  and  a  jury,  the 
jury  returned  a  verdict  assessing  the  compensation  to  be  paid 
for  lots  29,  30,  and'31  at  $4,500,  and  for  the  other  lots,  32, 
33, 34,  and  37,  at  $5,200 ;  and,  as  compensation  to  one  Spurck, 
for  a  tax  title  held  by  him  on  the  property,  $1.  After  over- 
ruling a  motion  for  new  trial,  judgment  was  entered  upon 
said  verdict  in  accordance  with  the  terms  thereof  and  of  a 
certain  stipulation  according  to  the  brewing  company  the 
privilege  of  connecting  its  brewery  with  the  river  for  the 
purpose  of  obtaining  water  and  sewerage  and  maintaining  a 
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pump  station  upon  the  river  bank,  subject  to  the  condition 
that  such  use  by  the  brewery  company  should  not  interfere 
with  the  use  by  the  railroad  company  of  said  property  for 
the  purposes  of  laying  railway  tracks  and  operating  cars 
thereon;  and  also  subject  to  the  condition  that  the* said 
pumping  station,  if  maintained  by  the  brewing  company, 
should  be  so  constructed  as  not  to  prevent  the  filling  in  of 
said  lots  and  laying  tracks  thereon.  The  present  appeal  is 
prosecuted  for  such  judgment  of  condemnation. 

Instructions  numbered  1,  2,  3,  4,  6,  8,  and  9  given  for  the 
defendants  are  as  follows:  **(l)  The  jury  are  further 
instructed  that,  as  owners  of  lands  fronting  upon  and 
bounded  by  a  navigable  stream,  the  defendants  in  this 
case,  subject  to  the  rights  of  the  public  in  such  naviga- 
ble stream,  own  their  several  lots  to  the  middle  thread 
of  said  stream,  and  the  said  defendants,  as  such  lot  owners, 
have  the  right  to  use  and  enjoy  their  several  lots  by  building 
docks  and  wharves  thereon,  or  by  filling  in  the  same  with 
earth  or  other  solid  matter,  to  any  extent  whatever,  so  long 
as  they  do  not  interfere  with  the  rights  of  navigation  by  the 
public  in  such  stream.  (2)  The  jury  are  further  instructed 
that  in  determining  the  fair  cash  market  value  of  the  property 
sought  to  be  condemned  in  this  case  you  have  a  right  to  take 
into  consideration,  and  should  take  into  consideration,  all 
the  purposes  for  which  said  property  is  adapted  and  is  used, 
or  may  be  used,  so  far  as  such  adaptation  and  uses  are  shown 
by  the  evidence  or  by  your  view  of  said  premises,  so  far  as 
the  same  may  have  affected  the  market  value  on  14th  Septem- 
ber, 1896.  (3)  The  jury  are  further  instructed  that  the  de- 
fendants in  this  case  are  each  entitled  to  the  fair  cash  mar- 
ket value  on  the  14th  day  of  September,  A.  D.  1896,  of  their 
respective  lots  sought  to  be  taken,  regardless  of  the  causes 
which  give  them  value  at  that  time.  If  the  jury  believe,  from 
the  evidence  in  the  case,  including  their  own  view,  that  the 
value  of  said  lots,  or  any  of  them,  on  that  day,  was  owing, 
in  whole  or  in  part,  to  the  projection  by  the  plaintiff  of  the 
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improvement  to  its  railroad  facilities  for  which  it  seeks  to  con- 
demn said  lots,  still  the  owners  of  said  lots  are  entitled  to  the 
fair  cash  market  value  of  said  lots  as  they  then  stood.  (4) 
The  jury  are  further  instructed  that  the  owner  of  lands  or  lots 
fronting  upon  a  navigable  stream,  and  of  which  lands  or 
lots  such  stream  forms  one  of  the  boundary  lines,  has  a 
lawful  right  to  erect  docks  and  wharves  conforming  to 
such  boundary  line  in  and  along  said  river,  conforming,, 
however,  to  the  regulations  of  the  proper  public  au- 
thorities for  the  protection  of  the  public  rights  in  such  stream  ; 
and  such  owner  may  so  place  such  docks  and  wharves  as  to 
have  the  benefit  of  the  navigable  part  of  such  stream,  but  not 
interfering  with  the  public  rights  of  navigation. '  *  *  *  ( 6 )  The 
court  instructs  the  jury  that  in  fixing  the  amount  of  compen- 
sation to  be  paid  to  the  defendants,  severally,  you  should 
take  into  consideration  the  use  for  which  the  property  is  suit- 
able and  to  which  it  is  adapted,  having  regard  for  its  situa- 
tion, and  the  business  wants  of  that  locality,  or  such  as  may 
reasonably  be  expected  in  the  near  future,  sq  far  as  the  same 
appears  from  the  evidence,  and  so  far  as  the  same  affects  its 
market  value  on  the  14th  September,  1896."  '*(8)  The  court 
instructs  the  jury  that  if  you  find,  from  the  evidence  in  this 
case,  that  the  lots  in  question,  or  any  of  them,  are  suscepti- 
We  of  enlargement  and  extension  by  filling,  thus  giving  in— 
creased  areas  for  any  use  to  which  the  property  may  be  put,, 
then  you  have  a  right  to  take  thiat  into  account  in  arriving  at 
your  verdict,  and  give  such  fact  the  weight  which,  in  your 
judgment,  it  is  entitled  to  receive,  so  far  as  the  same  affected 
their  market  value  on  the  14th  of  September,  1896.  (9)  The 
court  instructs  the  jury  that  the  owners,  severally,  of  the  lots 
fronting  on  the  Illinois  river,  and  here  sought  to  be  con- 
demned, own  to  the  middle  thread  of  the  stream,  subject  only 
to  the  right  of  the  public  to  use  the  navigable  portions  there- 
of for  purposes  of  navigation.  Such  owners  have  also  the 
exclusive  right  to  any  and  all  ice  forming  in  said  river  in  front 
of  their  lots,  respectively,  to  the  middle  thread  of  the  stream^ 
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^nd  may  themselves  cut  and  remove  the  same,  or  sell  such 
ice  to  another  with  the  exclusive  rijjht  to  harvest  it." 

Stevens^  Norton  &  Abbott^  for  appellant. 

Paj3^e  &  Weady  for  appellee  Jane  A.  Guth. 

Jack  &  Tichenor,  for  appellee  Leisy  Brewing  Co. 

Mag  RUDER,  J.  (after  stating  the  facts).  1.  The  first 
^ground  urged  by  the  appellant  in  favor  of  reversing  the 
judgment  below  is  that  the  damages  awarded  by  the  jury  are 
excessive,  and  not  warranted  hy  the  preponderance  of  the 
evidence.  ThereMs  great  conflict  in  the  testimony  of  the 
^witnesses  as  to  the  value  of  the  property  condemned.  Such 
-conflict  always  exists  in  cases  of  this  character.  The 
witnesses  for  the  appellant  estimate  the  value  of  the  lots  at 
from  $5  per  front  foot  for  the  unfilled  lots  to  $12  per  foot  for 
the  filled  lots.  The  highest  valuation  put  upon  the  lots  by 
the  testimony  for  the  appellant  is  something  less  than  $4,000. 
"The  witnesses  for  the  appellees  estimate  the  value  of  the  lots 
all  the  way  from  $25  to  $50  per  front  foot,  and  the  total  value 
of  all  the  lots  at  from  about  $9,600,  to  about  $18,000.  Some 
of  the  witnesses  for  the  appellees,  in  making  their  valuations, 
allow  a  certain  amount  per  foot  for  the  cost  of  filling  the  lots. 
.  T^he  jury  went  upon  the  premises,  and  viewed  the  same.  So 
iar  as  we  are  able  to  discover,  the  witnesses  for  the  appellees 
are  entitled  to  as  much  credit  as  the  witnesses  for  the  appel- 
lant, and  their  means  of  becoming  acquainted  with  the  value 
•of  property  were  equal  to  those  possessed  by  the  witnesses  of 
the  appellant.  The  property  sought  to  be  condemned  appears 
"to  be  located  in  the  center  of  the  city,  and  in  the  vicinity  of 
'extensive  industries.  Its  location  is  six  or  seven  blocks 
northeast  of  Main  street  in  Peoria.  Water  street,  upon  which 
the  lots  front,  is  the  street  nearest  the  river,  and  substantially 
parallel  with  its  general  course,  though  at  varying  distances 
from  the  shore.  The  union  passenger  depot  is  six  blocks 
l)elow  Main  street,  and  Main  street  starts  from  the  river  at 
right  angles  to  Water  street.  Passenger  and  freight  depots 
are  located  along  Water  street  from  three  to  eight  blocks  below 
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Main  street;  and  distilleries,  malt  bouses,  and  other  manu- 
factories and  warehouses  line  the  river  bank  for  two  miles 
or  more  down  the  river  from  Main  street.  At  a  distance  of 
about  three  blocks  from  Main  street  is  the  plant  of  what  is 
called  the  Peoria  Grape  Sugar  Company,  above  which  are 
two  ice  houses.  The  lots  slope  from  Water  street  towards 
the  river,  and  require  filling  to  be  made  available  for  perma- 
nent use.  Further  up  the  river  are  several  rows  of  ice  houses, 
built  upon  filled  ground.  It  thus  appears  that  the  lots  in 
question,  lying  as  they  do  between  the  railroad  tracks  and 
Water  street  on  one  side  and  the  river  on  the  other  side,  are 
adapted  for  warehouses,  ice  houses,  manufactories,  and  docks, 
having  facilities  for  the  receipt  and  shipment  of  freight  by 
land  and  water.  Two  of  the  lots,  to  wit,  lots  29  and  30,  have 
been  filled  to  some  extent,  and  had  been  leased  by  the  brewing 
company  to  a  tenant  who  erected  an  ice  house  thereon,  which 
was  burned  down  before  the  filing  of  the  present  petition. 
On  a  portion  of  one  the  other  lots  filling  appears  to  have  been 
done,  and  a  small  pump  house  appears  to  have  been  built 
thereon,  and  operated  in  connection  with  the  brewery.  Of 
-course,  the  uses  to  which  property  of  this  character  is  adapted 
would  be  an  important  consideration  in  fixing  its  value.  Its 
location,  also,  in  the  center  of  the  city,  and  in  the  midst  of 
industries  already  in  full  operation,  would  be  an  important 
factor  in  the  estimate  of  its  value.  After  a  careful  examina- 
tion of  the  evidence,  we  are  not  satisfied  that  the  verdict  of 
the  jury  awarded  an  amount  which  was  excessive.  The 
question  of  the  value  of  the  property  was  a  question  for 
the  jury  to  determine.  The  jury  saw  the  witnesses  and 
observed  their  manner  of  testifying.  The  credibility  of  the 
witnesses,  their  intelligence,  and  their  means  of  knowledge 
were  matters  for  the  determination  of  the  jury.  There  is  no 
standard  value  for  real  estate.  The  value  of  real  estate  is  a 
mattet*  of  estimate  or  opinion.  Its  value  is  a  conclusion 
arrived  at,  as  a  general  thing,  by  comparing  the  value  of  the 
property  in  question  with  sales  of  like  property,  made  under 
circumstances    calculated    to   produce    competition    among 
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purchasers.  In  determining  the  full  value  of  real  estate,  its 
advantages  and  disadvantages,  and  its  adaptation  and  use, 
present  and  prospective,  may  be  considered.  In  addition  to 
this,  the  evidence  in  this  case  was  supplemented  by  a  personal 
view  and  examination  of  the  premises  by  the  jury.  When 
such  an  examination  was  made,  the  Illinois  river  was  at  an 
unusually  high  stage,  and  a  part  of  the  property  was  under 
water.  Under  these  circumstances  the  property  must  have 
been  seen  by  the  jury  in  its  worst  condition.  Where  there 
is  a  personal  view  by  the  jury  of  the  premises  sought  to  be 
condemned,  the  conclusions  drawn  by  the  jury  from  their  view 
are  in  the  nature  of  evidence.  What  the  jury  learn  from  their 
examination  of  the  premises  may  be  considered  by  them  in 
passing  upon  the  testimony  of  the  witnesses,  and,  where  the 
evidence  is  conflicting,  they  may  resort  to  the  results  of 
their  examination  in  determining  the  weight  to  be  given  to 
the  conflicting  estimates  of  the  various  witnesses;  so  that 
their  verdict,  if  supported  by  the  testimony,  will  not  be  dis- 
turbed merely  because  it  is  contrary  to  what  appears  to  be 
the  preponderance  of  the  evidence.  Where  the  jury  make  a 
personal  inspection  of  the  property  sought  to  be  condemned,, 
the  court  is  not  justified  in  reversing  the  judgment  based 
upon  such  verdict,  unless  the  damages  awarded  are  so  grossly 
excessive  as  to  show  that  the  verdict  was  the  result  of  passion^ 
or  of  undue  influence,  or  of  improper  means.  It  is  the  settled 
doctrine  of  this  court  that  the  damage  awarded  by  a  jury  in  a 
BminentDo-  Condemnation  proceeding  will  not  be  disturbed 
pSJ5in?e*S****~  wliere  the  evidence  is  conflicting,  and  the  jury 
*^"^*  viewed  the  premises.     Inasmuch  as  it  cannot 

be  known  how  much  weight  the  jury  gave  to  their  own  con- 
clusions as  derived  from  a  personal  inspection  of  the  premises, 
and  how  much  weight  they  gave  to  the  testimony  of  the 
witnesses,  it  cannot  be  said  that  the  verdict  is  against  the 
weight  of  the  evidence.  Railroad  Co.  v.  Van  Horn,  18  111. 
257;  Railway  Co.  v,  Moore,  124  111.  329,  15  N.  E.  764; 
Railroad  Co.  v.  Jacobs,  110  111.  414 ;  Kiernan  v.  Railway  Co., 
123  III.  188,  14  N.  E.  18;  Railroad  Co.  v,  Mitchell,  159  111. 
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406,  42  N.  E.  973;  Railway  Co.  v,  Lyons,  159  111.  576,  43 
N.  E.  377 ;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Naperville, 
166  111.  87.47N.  E.  734. 

2.  The  errors  assigned  by  the  appellant  relate  to  the  giving 
of  certain  instructions  by  the  court  below  on  behalf  of  the 
appellees.  These  instructions  are  set  forth  in  the  statement 
preceding  this  opinion,  and  will  not  be  here  repeated  in  full. 
Objection  is  made  to  the  second  instruction  given  for 
appellees.     The  objection  thus  made  is  twofold  : 

In  the  first  place,  the  instruction  is  said  to  be  bad  upon  the 
alleged  ground  that  it  leaves  out  of  consideration  any  quali- 

■ 

fication  to  the  effect  that  the  uses  and  purposes  mentioned 

therein  must  be  those  which  enter  into  and  affect 

the  market  value  of  the  property.     Where  land     Market vaiue- 

r       Mr        J  InstaiactlonB. 

is  condemned,  its  value  may  be  estimated,  not 
only  with  reference  to  the  uses  to  which  it  is  actually  applied, 
but  also  those  to  which  it  is  adapted ;  but  this  rule  is  subject 
to  the  qualification  that  the  latter  uses  must  be  those  which 
enter  into  and  affect  its  market  value.  Chicago,  B.  &  Q.  R. 
Co.  V,  City  of  Chicago,  149  111.  457,  37  N.  E.  78.  This 
instruction  does  not  contravene  the  requirements  of  the  rule 
thus  laid  down.  .The  instruction  makes  direct  reference  to 
the  subject  of  the  adaptation  and  uses  of  the  property,  and 
then  closes  with  the  words,  **so  far  as  the  same  may  have 
affected  the  market  value  on  14th  September,  1896,"  the 
latter  date  being  the  date  of  filing  the  petition  for  condemna- 
tion. The  words  **the  same,*' as  here  used,  refer  back  to 
the  words  ** adaptation  and  uses."  Thus  the  instruction 
brings  the  subject  of  the  adaptation  and  uses  of  the  property, 
as' disclosed  by  the  evidence,  into  direct  connection  with 
the  question  of  market  value.  The  jury  were  directed  to 
consider  only  those  uses  of  the  property  which  entered  into 
and  affected  its  market  value. 

In  the  second  place,  the  second  instruction  is  objected  to 
upon  the  alleged  ground  that  it  contains  no  qualifying  words 
limiting  the  element  of  value  embodied  in '^adaptation  and 
uses"  to  present  demands,  or  such  as  may  reasonably  be  ex- 
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pected  in  the  immediate  future.  In  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  the  supreme  court  of  the  United  States  said: 
**The  compensation  to  the  owner  is  to  be  established  by  ref- 
erence to  the  uses  for  which  the  property  is  suitable,  having 
regard  to  the  existing  business  or  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  the  immediate  fu- 
ture.** To  the  same  effect  is  Chicago,  B.  &  Q.  R.  Co.  z^.  City 
of  Chicago,  supra.  In  Railway  Co.  v.  Moore,  supra,  we  said 
(page  334,  124  111.,  and  page  766,  15  N.  E.) :  **The  compen- 
sation is  to  be  estimated  with  references  to  the  uses  for  which 
the  property  is  suitable  in  its  then  condition,  having  regard  to 
its  location,  situation,  and  quality,  and  to  the  business  wants 
in  that  locality,  or  such  as  might  reasonably  be  expected  in  the 
near  future."  If  such  a  defect  as  is  thus  charged  against  the 
second  instruction  exists  therein,  it  is  cured  by  the  instruc- 
tion numbered  6,  which  was  given  for  the  appellees,  and"^ 
which  conforms  to  the  rule  laid  down  in  the  authorities  last 
above  quoted.  Counsel  for  the  appellant  say  that  the  sixth 
instruction  does  not  cure  the  defect  alleged  to  exist  in  the 
second ;  but  the  principle  which  they  invoke,  that  an  errone- 
ous instruction  is  not  cured  by  an  instruction  which  is  cor- 
rect, does  not  here  apply,  for  the  reason  that  the  two  instruc- 
tions are  not  inconsistent  with  each  other.  The  sixth  merely 
explains  and  qualifies  the  second,  without  laying  down  any 
rule  which  is  contradictory  to  it.  The  giving  of  a  correct  in- 
struction upon  a  point  in  a  case  will  not  obviate  an  error  in 
an  instruction  on  the  other  side,  where  they  are  entir^.  vari  - 
ant,  because  then  there  is  nothing  to  inform  the  jury  which 
instruction  to  follow,  but  they  are  left  at  liberty  to  follow 
either,  unenlightened  as  to  which  one  is  the  law.  Linen  Co.  v. 
Hough,  91  111.  63.  Such  variance  or  inconsistency  does  not 
here  exist.  The  jury  are  presumed,  in  making  up  their  ver- 
dict to  consider  the  instructions  as  a  whole,  and  thus  to 
notice  the  qualification  which  one  makes  of  another.  Railway 
Co.  V.  Ingraham,77  111.  309  ;  Cunningham  z<'. Stein, 109  111.  375. 
It  was  said,  however,  in  Railway  Co.  v,  Moore,  supra,  that, 
if  certain  lots  were  available  for  dock  purposes,  for  which  there 
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was  no  immediate  deuland,  their  value,  when  improved  by  the 
building  of  docks  and  thfe  profits  that  might  be  derived  there- 
from, or  the  use  of  the  lots  at  some  future  time  when  business 
or  the  wants  of  the  community  might  niake  profitable  the 
making  of  docks  or  slips  on  the  property,  would  be  merely 
conjectural  and  remote,  fofming  no  proper  element  in  esti- 
mating the  damages  to  be  paid ;  but  that,  if  the  fact  that  the 
lots  were  located  with  a  frontage  on  the  river,  at  a  place 
where  they  could,  at  some  future  time,  when  demanded,  be 
made  available  as  dock  property,  enhanced  their  then  mar- 
ket value  in  their  then  condition  of  improvement,  or  want  of 
improvement,  that  fact  would  be  competent  and  proper  to  be 
shown  and  to  be  considered  by  the  jury  in  estimating  the 
damages ;  that  it  could  make  no  difference  that  there  might 
be  no  present  demand  for  docks  upon  the  property;  and 
that  if,  in  consequence  of  their  supposed  adaptation  to  such 
use,  they  had  an  increased  market  value  above  what  they 
otherwise  would  have,  such  value  would  form  a  proper  basis 
of  recovery. 

Objection  is  also  made  to  the  third  instruction  given  for 
the  appellees.  This  third  instruction  is  the  same  as  an  in- 
struction commented  upon  in  the  case  of  Sanitary  Dist.  v, 
Loughran,  160  111.  362,  43  N.  E.  359.  We  there  held  that 
such  objections  as  are  now  urged  were  not  suflficient  to  au- 
thorize us  to  regard  the  giving  of  the  instruction  as  error. 
The  reasons  for  this  holding  are  given  in  that  case,  and  need 
not  be  here  repeated. 

Objection  is  also  made  to  the  ninth,  first,  and  fourth  in- 
structions given  for  appellees.  It  is  not  claimed  that  the 
legal  principles  announced  by  these  instructions  are  not  cor- 
rect. The  title  of  a  person  owning  land  bounded  by  a  stream 
of  water  extends  to  the  middle  or  center  thread  of  the  stream. 
Middleton  v.  Pritchard,  3  Scam.  510;  Braxonz^.  Bressler,  64 
111.  488 ;  Griffin  v,  Johnson,  161  111.  377,  44  N.  E.  206.  It  is 
said  that  the  instructions,  although  making  an  abstract  state- 
ment of  the  law  which  is  correct,  had  the  effect  of  inducing  the 
jury  to  believe  that  the  appellant  was  obliged  to  pay  for  what 
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it  had  no  right  to  take,  and  did  not  take.  The  instruction  is 
said  to  mean  that  by  this  condemnation  proceeding  the  ap- 
pellees, as  owners  of  the  property  are  compelled  to  part  with 
their  right  to  the  ice  forming  on  the  river  in  front  of  their 
lots,  respectively,  and  with  their  right  to  cut,  remove,  and  sell 
the  same  to  others,  together  with  the  right  to  harvest  it.  We 
do  not  regard  the  instruction  as  having  any  such  meaning. 
Counsel  quote  section  13  of  article  2  of  the  constitution  of 
1870,  which  provides  that  the  fee  of  land  taken  for  railroad 
tracks  without  the  consent  of  the  owners  thereof  shall  remain 
in  such  owners,  subject  to  the  use  for  which  it  is  taken.  The 
argument  is  that  the  appellant  acquired  only  the  right  to  use 
such  portions  of  the  property  as  are  necessary  for  railroad 
uses,  and  that  the  owner  retains  the  fee  of  the  land  and  all 
riparian  and  other  rights  not  inconsistent  with  the  rail- 
road company's  use  of  such  portions  of  the  land  as  it 
actually  appropriates.  Undoubtedly,  the  property  right 
which  a  railroad  company  acquires  by  condemnation  does 
not  extend  beyond  the  exigencies  of  the  road.  The 
railroad  company  is  entitled  to  use  the  earth,  gravel, 
and  stone  within  the  location  of  the  property  condemned 
by  it  for  all  railroad  purposes,  but  it  is  not  entitled  to 
sell  any  of  such  material.  To  allow  it  to  sell  would  be  to 
permit  an  abuse  of  its  privilege  to  take  land  by  compulsory 
process,  inasmuch  as  a  railroad  company  only  takes  land  for 
public  use,  and  net  to  sell  again,  either  wholly  or  in  part. 
Counsel  for  appellant  then  refer  to  a  number  of  cases,  which 
involve  the  question  whether  a  railroad  company  has  the 
right  to  appropriate  material  along  its  right  of  way,  obtained 
by  condemnation, for  purposes  other  than  construction  or  rea- 
sonable repairs  under  all  the  circumstances.  These  cases  are 
to  the  effect  that  a  railroad  company  cannot  sell  or  otherwise 
dispose  of  the  material  along  its  right  of  way,  where  its  rights 
are  limited  to  an  easement.  Aldrich  v,  Drury,  8  R.  I.  554; 
Chapin  v.  Railroad  Co.,  39  N.  H.  564;  Blake  v.  Rich,  34  N. 
H.  282  ;  Lyon  v,  Gormley,  53  Pa.  St.  261 ;  Lance's  Appeal,  55 
Pa.  St.  16 ;   Preston  z/.  Railway  Co.,  1 1  Iowa,  15  ;  New  Jersey 
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Zinc  &  Iron  Co.  v.  Morris  Canal  &  Banking  Co.  (N.  J.  Ch.) 
15Atl.  227;  Rumsey  z/.  Railroad  Co.  (N.  Y.  App.)  21  N. 
E.  1066.  We  have  no  doubt  as  to  the  correctness  of  the 
doctrine  laid  down  in  the  cases  thus  referred  to.  As  was 
said  by  the  supreme  court  of  Pennsylvania  in  Lance's  Appeal, 
supra:  '*No  one  can  pretend  that  a  railroad  company  can 
build  private  houses  and  mills,  and  erect  machinery,  not  nec- 
essarily connected  with  the  use  of  their  franchise,  within  the 
limits  of  their  right  of  way.  If  it  could,  stores,  taverns, shops, 
groceries,  and  dwellings  might  be  made  to  line  the 
sides  of  the  road  outside  of  the  track, — a  thing  not  to  be 
thought  of  under  the  terms  of  the  acquisition  of  the  right  of 
way.** 

But  the  cases  referred  to  by  counsel  have  no  relation  to  the 
matters   here  under  consideration.     The   ninth,   first,    and 
fourth  instructions  given  for  the  appellees  do  not  inform  the 
jury  that  the  appellant  company,  as  the  result  of  the  present 
condemnation  proceeding,  will  have  the  right  to  establish  ice 
houses,  and  cut   all  the  ice  which   may  form  in   the   river  to 
the  middle   thread  of  the  stream.     On  the   contrary,   the  in- 
struction informs  the  jury  that  the   appellees,  as  owners  of 
the  property,  have  the  exclusive  right  to  the  ice  formed  in 
the  river  in  front  of  their  lots  to  the   middle  thread   of  the 
stream,   and  that  they  may  themselves  cut  or  remove  the 
same,  or  sell  the  same  to  others,  with  the  exclusive  right  to 
harvest  it.     But  in  its   petition   for  condemnation   the   ap- 
pellant company  states  that  it  is  necessary   for  it  to  acquire 
for  railroad   purposes  the  whole  of  the  lots    in   controversy, 
in  order  to  place  thereon  switches   and   side  tracks  for  the 
operation  of  its  business.     The  appellant  will  thus  be  au- 
thorized to^occupy  and  utilize  for  its  own  purposes  all  of  the 
lots  in  question  between  its  present  right  of  way  along  Water 
street  and  the  line  of  navigation  in  the  Illinois  river.     It  may 
fill  the  lots  to   this  line,    and  cover  their  whole   extent  with 
tracks,  and  use  them   in  its  business,  the   same   as   though 
it  owned  the  land  in  fee.     It  will  not  be  pretended  that,  after 
the  lots  have  been  condemned  by  the   railroad  company,  the 
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former  owners  will  be  able  to  erect  ice  houses  or  place  any 
improvements,  upon  the  unoccupied  portions  of  the  lots. 
The  fact  that  the  ice  forming  in  front  of  the  lots  belongs  to 
the  owners,  and  that  they  have  the  right  to  harvest  and  sell 
it,  was  an  element  in  the  value  of  the  property,  and  therefore 
proper  to  be  considered  by  the  jury  in  arriving  at  a  verdict. 
The  taking  of  the  property  for  the  purposes  named  in  the 
petition  will  unquestionably  deprive  the  owners  of  the  pos  - 
sibility  of  making  any  use  of  the  ice  privileges  connected 
with  the  lots.  If  the  appellant  establishes  at  this  point 
railroad  yards  for  switching  and  storage  purposes,  it  will  be 
necessary  for  it  to  fill  in  these  lots  towards  the  channel  of 
the  river  beyond  the  present  low -water  mark.  This  will 
prevent  the  use  of  the  property  by  appellees  for  the  purpose 
of  harvesting  ice.  Under  such  circumstances  the  lots  will 
continue  to  have  no  value  for  the  purposes  of  ice  houses. 
The  testimony  shows  that  ice  houses  must  be  located  upon 
the  river  bank,  or  very  near  thereto,  in  order  to  be  econom- 
ically operated.  The  privilege  of  erecting  ice  houses  and 
cutting  ice  from  the  river  gave  a  value  to  the  lots,  and,  when 
appellant  takes  the  lots,  it  takes  them  so  far  as  they^  are 
valuable  for  such  purposes  ;  and  appellees  are  entitled  to  be 
compensated  for  the  loss  of  such  value.  The  instructions 
here  objected  to  present  this  matter  to  the  jury  in  the  light 
thus  indicated,  and  we  are  not  able  to  say  that  they  are 
erroneous.  Undoubtedly,  by  the  condemnation,  appellant 
will  take  only  an  easement  in  the  property,  and  not  the  fee 
of  the  property.  The  bare  legal  right  will  exist  in  the 
appellees  as  before,  but  the  exercise  of  that  right  will  prob- 
ably be  an  impossibility. 

The  eighth  instruction  given  for  the  appellees  is  objected 
to  upon  the  alleged  ground  that  by  the  use  of  the  words,  **and 
give  such  fact  the  weight  which,  in  your  judgment,  it  is  en- 
titled to  receive,**  the  jury  are  allowed  to  determine  from 
their  own  judgment,  and  not  from  the  evidence,  or  from 
their  inspection  of  the  premises,  the  extent  to  which  the 
possibility  of   enlargement  and  extension  of  the  lots  by  the 
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filling  of  the  same  will  affect  their  market  value.  The  in- 
struction is  not  subject  to  the  criticism  thus  made  upon  it. 
At  the  beginning  of  the  instruction  the  jury  are  required 
to  find  from  the  evidence,  that  the  lots  in  question,  are 
susceptible  of  enlargement,  etc.  The  requirement  to  find 
from  the  evidence,  as  thus  made  at  the  beginning  of  the  in- 
struction, applies  and  extends  to  all  the  subsequent  clauses 
of  the  instruction.  We  have  held  in  a  number  of  cases  that 
it  is  not  necessary  to  tell  the  jury  in  each  sentence  of  an  in- 
struction that  they  must  believe  from  the  evidence.  If  the 
first  part  of  an  instruction  contains  a  clause  requiring  them 
to  make  a  finding  from  the  evidence,  a  jury  of  intelligent 
men  will  not  be  misled  by  the  omission  of  such  a  clause  in 
the  remaining  portion  of  the  instruction.  Miller  v.  Bal- 
thasser,  78  111.  302  ;  Gizler  v.  Witzel,  82  111.  322  ;  Belden  v. 
Woodmansee,  81  111.  25.  The  judgment  of  the  circuit  court 
of  Peoria  county  is  affirmed.     Judgment  affirmed. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.Co. 

V. 

Beck. 

{Suprem'ie  Court  of  Indiana,  April  7 ,  i8gg,) 

Eminent  Domain— Damages — Pleading. — In  an  action  against  a 
railroad  company  for  damag'es  occasioned  by  the  wrongful  appropria- 
tion of  a  strip  of  land  claimed  by  plaintiff,  a  complaint  which  states 
that  plaintiff  is  the  owner  of  the  fee,  and  was  in  peaceable  possession 
thereof,  under  claim  of  title,  and  the  value  of  the  land,  and  its 
wrongful  appropriation  by  defendant ;  and  that  he  sustained  dam- 
age thereby,  is  not  demurrable. 

Same — Same — Same. — It  was  not  error  to  refuse  to  strike  out  that 
part  of  such  complaint  which  stated  that,  in  the  use  by  defendant  of 
the  switch  or  side  track  constructed  by  it  on  the  strip  appropriated, 
'*a  great  noise  was  kept  up,  and  that  such  use  occasioned  con- 
fusion and  detriment  to  the  plaintiff.'* 

13  (N  s)  A  &  B  R  Cas— 23 
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.  Same — Same — Same. — It  was  not  error  to  overrule  a  motion  to 
separate  such  complaint  into  paragraphs,  as  it  stated  but  one 
cause  of  action. 

Case  at  Bar. — The  evidence  was  sufficient  to  sustain  the  special 
verdict  in  every  essential  particular,  and  the  verdict  finds  all  the 
material  facts  necessary  to  support  the  judgment  for  plaintiff. 

Special  Verdicts — Appeal — Review.— Where  a  special  verdict  is 
returned,  and  a  new  trial  is  demanded  on  the  ground  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  such  special  verdict  is 
entitled  to  the  same  presumptions  in  its  favor  as  a  general  verdict ; 
and  it  is  only  when  there  is  a  failure  of  proof  on  some  material 
issue  that  the  judgment  will  be  reversed,  on  such  ground,  by  the 
supreme  court. 

Deeds — Description  of  Premises. — Where  the  description  in  a  deed 
is  sufficient  to  enable  the  court  to  identify  the  premises  intended  to 
"be  conveyed,  such  deed  will  not  be  declared  void  because  of  in- 
accuracy in  the  description  of  the  premises. 

Evidence. — A  plat  which  was  not  a  part  of  plaintiff's  chain  of  title, 
but  was  merely  referred  to  in  some  of  the  deeds,  was  not  material 
evidence.  ^ 

Constructive  Appropriation  of  Land  by  Railroads. — The  erection  of 
a  line  of  telegraph-poles  within  the  corporate  limits  of  a  munic- 
ipality, and  the  maintenance  and  use  of  a  telegraph  line  along  the 
same  by  a  railroad  corporation,  in  the  absence  of  other  evidence  of 
intention  of  the  railroad  company  to  appropriate  the  strip  of  land 
between  the  telegraph-poles  and  the  line  of  the  bed  of  its  railroad,  or 
its  right  of  way,  are  not  sufficient  to  authorize  the  conclusion  that 
such  interjacent  strip  of  land  has  been  appropriated  by  the  railroad 
company. 

Harmless  Error. — If  an  interrogatory  as  to  the  ownership  of  the 
land  in  question  was  improper,  defendant  was  not  prejudiced  thereby, 
as  the  verdict  on  that  branch  of  the  case  was  sufficient,  without 
the  answer  to  such  interrogatory. 

Special  Verdict. — Defendant  had  no  reason  to  complain  of  a 
statement  in  the  special  verdict  which  was  directly  responsive  to  an 
interrogatory  submitted  by  defendant. 

Deeds  of  Correction. — Where  no  new  rights  have  intervened,  a 
deed  of  correction  and  confirmation  relates  back  to  the  time  of  the 
original  deed. 

Appeai,   by   defendant   from   Grant  county  circuit  court. 

» 

N.  O,  jRoss  and  G.  E,  Rossy  for  appellant. 
Asbury  E,  Steele  and  John  A.  Kersey ^  for  appellee. 
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DowLiNG,  J.  Action  by  appellee  against  appellant  for 
damages  occasioned  by  the  wrongful  appropriation  of  a  strip 
of  land  claimed  by  appellee.  Demurrer  to  complaint  over- 
ruled. Motions  to  strike  out  parts  of  com- 
plaint, and  to  separate  complaint  into 
paragraphs,  overruled.  Answer  in  two  paragraphs;  the 
first  being  a  general  denial,  and  the  second  a  special  plea  of 
20  years'  occupancy  by  appellant  and  its  predecessor  and 
grantor,  the  Union  &  Logansport  Railroad  Company,  ad- 
versely and  under  claim  of  title.  Reply:  (l)  Denial;  and 
(2)  that  appellant  and  its  predecessors  and  grantors  never 
had  possession  beyond  12  feet  from  the  middle  of  the  rail- 
road, in  the  direction  of  appellee's  land.  Trial  by  jury, 
special  verdict  at  request  of  appellant,  and  judgment  thereon. 
Upon  the  motion  of  appellant,  the  judgment  first  rendered 
and  entered  was  so  modified  as  to  show  that  the  sum  recov- 
ered was  for  damages  sustained  by  appellee  by  reason  of  the 
appropriation  of  the  strip  of  land  described  in  the  judgment, 
and  on  account  of  the  consequent  injury  to  the  adjoining 
lands  of  the  appellee.  Motions  for  a  new  trial  by  appellant, 
and  for  judgment  in  its  favor  on  the  special  verdict.  Both 
motions  were  overruled.  Exceptions  to  the  several  rulings 
of  the  court  were  reserved. 

The  errors  assigned  and  discussed  by  counsel  for  appellant 
are  (l)  the  ovetruling  of  the  demurrer  to  the  complaint;  (2) 
the  overruling  of  the  motion  to  strike  out  parts  of  the  com- 
plaint ;  (3)  the  overruling  of  the  motion  to  separate  the  com- 
plaint into  paragraphs;  (4)  the  overruling  of  the  motion  for 
anew  trial;  (5)  the  overruling  of  appellant's  motion  for 
judgment  on  the  special  verdict;  and  (6)  the  decision  of  the 
court  in  rendering  judgment  on  the  special  verdict  in  favor 
of  the  appellee. 

The  complaint  is  by  no  means  a  model  of  good  pleading, 
but  it  states  that  the  plaintiff  is  the  owner  in  fee  of  the  land 
described,   and   that   he   was   in  the  peaceable  Eminent  Domain 

—Damages — 

possession   thereof,    under  claim    of    title;    it  Keadine. 
alleges    the    value    of    the    land,    and    its     wrongful    ap- 
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propriation  by  appellant;  and  it  charges  that  appellee 
sustained  damages  thereby,  for  which  damages  judgment  is 
demanded.  This  statement  of  facts  is  sufficient  to  withstand 
a  demurrer,  and  the  ruling  of  the  court  thereon  was  correct. 

There  was  no  available  error  in  overruling  the  motion  to 
strike  out  that  part  of  the  complaint  which  alleged  that,  in 
the  use  by  the  railway  company  of  the  switch  or  side  track 

constructed  by  it  on  the  strip  appropriated,  "a 
BMie-Bame-  great  uoisc  was  kept  up,  and  that  suqh  use  oc- 
casioned confusion  and  detriment  to  the  plain- 
tiff** in  the  possession  and  enjojrment  of  his  adjoining  prop- 
erty. It  is  said  in  Gill  v.  State,  72  Ind.  266,  that  "this 
court  has  never  reversed  a  judgment  because  of  the  refusal 
of  the  lower  court  to  strike  out  of  a  pleading  immaterial 
matter  or  surplusage.'*  In  Petree  v.  Brotherton,  133  Ind. 
692,  32  N.  E.  300,  the  decision  goes  still  further,  and  de- 
clares that  **it  is  well  settled  that  a  judgment  will  not  be  re- 
versed on  account  of  the  failure  of  a  court  to  sustain  a  motion 
to  strike  out  parts  of  a  complaint.  BUiott,  App.  Proc.  § 
639.**  See,  also,  cases  collected  in  2  Woollen,  Ind.  Dig.  16^ 
412a.  In  the  present  case  the  ruling  was  not  only  correct,  but 
it  was  harmless,  as  the  special  verdict  shows  that  no  dam- 
ages were  allowed  on  account  of  such  noise  and  confusion. 

The  motion  to  separate  the  complaint  into  paragraphs  was 
properly  overruled.  A  single  cause^of  action  was  stated, and 
there  was  no  ground  for  the  motion.  Even  if  erroneous, 
Bame-aame-  such  ruliug  would  uot  have  authorized  a  re- 
**^**  versal,   unless   it  appeared   that  the  appellant 

had  been  deprived  of  some  substantial  right.  1  Bums*  Rev. 
St.  §  401 ;  Railroad  Co.  v,  Rooker,  90  Ind.  581 ;  Bear  v. 
Knowles,  36  Ohio  St.  43;  Goldberg  v.  Utley,  60  N.  Y.  427. 

We  are  next  asked  to  reverse  the  judgment  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  the  special  verdict. 
The  facts  found  by  the  verdict  may  be  summarized  as  follows : 

Appellee   is  the  owner  of  the  tract  of  land  (de- 
caseatBar.         ^^^.^^^    .^   ^^^  complaiut)   beginning  125  feet 

south  of  the  south  line  of  Clarke   Wilcutt*s  addition  to  the 
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town  of  Marion,  in  Grant  county,  Ind. ;  running  thence  west 
to  the  northeast  line  of  appellant's  railroad ;  thepce,  in  a 
southeasterly  direction,  on  said  northeast  line  of  said  rail- 
road, to  the  west  line  of  Branson  street;  thence  north  to  the 
place  of  beginning, — ^being  part  of  the  northeast  fractional 
quarter  of  section  7,  township  24,  range  8,  in  said  county. 
He  acquired  his  title  in  1886  by  purchase  from  one  David 
Homer,  who  put  appellee  in  possession  of  the  land.  Pos- 
session was  held  continuously  by  appellee  until  May  28,  1892  , 
when  appellant  took  possession  of  a  strip  thereof,  of  the 
average  width  of  20  feet  by  183  feet,  off  the  southwest  side  of 
said  land.  A  misdescription  in  the  deed  executed  by  Hor- 
ner was  corrected  in  an  action  in  the  Grant  circuit  court,  and 
a  deed  of  correction  was  executed  to  appellee  by  a  commis  - 
sioner,  in  pursuance  of  the  order  of  the  court.  The  land 
fronts  towards  the  east,  and  abuts  on  Branson  street ;  and  on 
the  eastern  part  therebf ,  on  Branson  street,  there  are  five 
buildings,  used  as  business  houses,  the  rear  ends  of  which 
extend  westward,  towards  appellant's  railroad.  Appellee's 
land,  so  occupied,  extends  westward  from  Branson  street  to 
a  line  of  7  feet  from  the  center  of  the  main  track  of  appellant's 
railroad  ;  said  railroad  running  from  the  southeast  to  the 
northwest,  from  Branson  street  to  Adams  street,  in  Marion, 
and  adjoining  plaintiff's  land  on  the  south  side  thereof. 
Appellant,  with  its  corporate  predecessors,  owned  and  oper- 
ated a  railroad  from  Branson  to  Adams  street,  running  as 
aforesaid,  ior  more  than  20  years,  prior  to  May  28,  1892,  to 
the  width  of  14  feet  only.  The  center  of  the  main  track  is 
the  center  of  appellant's  right  of  way.  Until  May  28,  1892, 
there  was  an  open  passageway,  between  20  and .  30  ieet  in 
width  and  183  feet  in  length,  on  appellee's  land,  on  the  south  - 
west  side  thereof,  adjoining  appellant's  railroad.  It  had  been 
left  open  by  appellee  for  the  purpose  of  obtaining  access  with 
drays  and  other  vehicles  to  the  rear  of  his  said  buildings,  to 
load,  unload,  and  remove  goods  and  materials  used  and  dealt 
in  by  the  persons  carrying  on  business  upon  the  said  prem- 
ises ;  and  said  passageway  was  necessary  for  that  purpose. 
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Said  passageway  had  remained  unobstructed  until  May  28, 
1892,  when,  without  appellee's  knowledge,  before  daylight 
in  the  morning,  appellant  entered  upon  and  took  possession 
of  said  strip  and  passageway,  and  constructed  thereon  a  side 
track  extending  the  whole  length  thereof,  parallel  with  its 
main  track.  The  ^side  track  so  constructed  partially  ob- 
structs said  passageway,  and  ever  since  said  28th  day  of  May, 
1892,  appellant  has  held  possession  of  the  strip  of  land  so 
taken,  and  has  used  it  as  a  part  of  its  railroad.  The  prop- 
erty of  appellee  adjoining  the  strip  of  land  so  taken  and  used  is 
damaged  by  such  appropriation  and  use  to  the  amount  of  $200, 
and  the  value  of  the  land  taken  by  appellant  is  $600.  The 
Union  &  Logansport  Railroad  was  operated  in  1867 ,  and  such 
road  has  been  operated  by  said  company  and  by  appellant  ever 
since  then.  The  main  track  of  this  railroad  remains  where 
it  was  first  laid.  On  the  28th  day  of  May,  1892,  a  side  track 
extended  northwestwardly  across  Branson  street,  and  con- 
nected with  the  main  track  between  Adams  and  Branson 
streets,  and  it  was  there  before  1886.  A  line  of  telegraph 
poles  was  maintained  along  the  northeast  line  of  the 
land  in  controversy  prior  to  May  28,  1892,  over  which 
line  wires  were  strung,  forming  a  telegraph  line,  which 
was  constantly  used  by  appellant  in  operating  its  said 
railroad.  The  new  side  track  complained  of  was  con- 
structed between  said  line  of  telegraph-poles  and  the 
main  track  of  appellant's  railroad.  Appellant's  rail- 
road, as  constructed  between  Branson  and  Adams  streets , 
was  maintained  and  operated  more  than  20  years  before 
May  28,  1892.  The  value  per  foot  on  Branson  street 
(extending  back  183  feet)  of  the  land  on  which  the  new  track 
was  built  was  $30  on  May  28,  1892.  There  is  land  between 
the  new  side  track  and  appellee's  buildings  of  sufficient 
width  for  the  passage  of  a  wagon  and  team.  Nothing  is 
allowed  to  appellee  on  account  of  the  noise  and  confusion 
incident  to  the  use  of  the  new  side  track  by  appellant.  The 
land  in  controversy  was  used  by  the  public  in  passing  from 
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Adams  street  to  Branson  street  for  20  years  before  May  28> 
1892. 

Where  a  special  verdict  is  returned,  and  a  new  trial  is 
demanded  on  the  ground  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  such  special  verdict  is  entitled  to  the 
same  presumptions  in  its  favor  as  are  extended 
to  a  general  verdict.  In  such  cases  the  court  ^^^^^^~ 
will  not  weigh  the  evidence,  nor  attempt  to  de- 
cide a  conflict  in  the  testimony.  The  jury  trying  the  case 
are  the  exclusive  judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  of  the  evidence,  and  it  is  their  province  to  de- 
termine what  facts  are  found.  They  are  presumed  to  have 
performed  the  duty  imposed  upon  them  by  the  law  impar- 
tially, conscientiously,  and  intelligently.  The  verdict  comes 
here  with  the  approval  and  indorsement  of  the  judge  of  the 
court  in  which  the  case  was  tried.  Great  deference  ought  to 
be  paid  to  a  verdict  so  obtained,  and  so  sanctioned  and  ap- 
proved. It  is  only  when  there  is  a  failure  of  proof  on  some 
point  material  to  the  issue,  and  which  is  necessary  to  sup- 
port the  verdict,  that  this  court  will  reverse  the  judgment, 
and  send  the  case  back  for  another  trial. 

Counsel  for  appellant  insist  that  certain  deeds  introduced 
in  evidence  by  appellee  are  void  because  of  uncertainty  in 
the  description  of  the  land  conveyed,  and  because  the  exact 
location  of  certain  starting  points  and  boundary  lines  is  not 
definitely  and  precisely  fixed.  The  grounds  of  these  objec- 
tions are  not  sufficient,  in  our  opinion,  to  warrant  us  in 
overthrowing  the  special  verdict.  Slight  inaccuracies  of  this 
character  in  deeds  are  of  frequent  occurrence  in  this  country  > 
and  are  discovered  in  nearly  every  trial  involving  questions 
of  title  to  lands.  They  ought  not  to  be  permitted  to  defeat 
substantial  rights,  where  the  description  is  sufficient  to  enable 
the  court  or  jury  trying  the  case  to  ascertain  and  identify 
the  premises  intended,  to  be  conveyed.  For  such  purpose* 
when  necessary,  reference  may  be  had  to  other  conveyances > 
plats,  lines,  or  records,  well  known  in  the  neighborhood,  or 
on  file  in   public  officers.     The  general  rule  in  construing 
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descriptions  is  that  effect  must  be  given  to  the  intentions  of 
the  parties  to  the  deed,  and,  to  that  end,  that  shall  be  con- 
sidered certain  which  can  be  made  certain ;  for  a  grant  shall 
not  fail,  if  the  meaning  can  be  spelled  out.  Grigsby  v.  Akin, 
128  Ind.  591,  28  N.  E.  180;  Pennington  v.  Flock,  93  Ihd. 
378  ;  Key  v,  Ostrander,  29  Ind.  1 ;  Meikel  v,  Greene,  94  Ind. 
344;  Gano  v.  Aldridge,  27  Ind.  294;  Dunn  v,  Tousey,  80 
Ind.  288;  Pence  v.  Armstrong,  95  Ind.  191;  Peck  z^.  Mal- 
lams,  10  N.  Y.  509.  But  there  is  neither  inaccuracy  nor  un- 
certainty in  the  description  of  the  land  in  the  complaint,  the 
deeds  introduced  by  appellee,  or  the  special  verdict.  Take, 
for  example,  the  description  of  the  land  set  out  in  the  special 
verdict.  Counsel  for  appellant  assert  that  the  starting  point 
cannot  be  found.  In  this  they  are  mistaken.  One  point  in 
the  description  is  at  the  intersection  of  the  north  east  line  of 
the  railroad  with  the  west  line  of  Branson  street,  and  the 
boundary  runs  thence  north  to  the  place  of  beginning.  Ref- 
erence to  the  plat  in  evidence  shows  that  a  line  so  run 
would  necessarily  follow  the  west  line  of  Branson  Street 
northward.  The  place  of  beginning,  then,  must  be  on 
the  west  line  of  Branson  street,  somewhere  north  of  its  inter- 
section with  the  line  of  the  railroad.  But  the  first  line  given 
fixes  the  point  of  beginning  125  feet  south  of  Wilcutt*s  addi- 
tion to  the  town  of  Marion.  This  "addition"  is  clearly  a 
tract  or  plat,  which  a  surveyor,  or  other  person  familiar 
with  the  business  of  ascertaining  boundary  lines,  can  readily 
find.  Having  found  the  starting  point  from  the  description 
furnished  by  the  deed  itself,  there  is  no  difficulty  in  finding 
the  next  point,  which  is  west  from  the  starting  point,  and  on 
the  line  of  appellant's  railroad.  The  jury  found  this  line  of 
the  railroad  to  be  7  feet  from  the  middle  of  the  main  track. 
From  the  point  so  established,  the  line  runs  in  a  southeast - 
wardly  direction  along  the  said  northeast  line  of  said  railroad 
to  the  west  line  of  Branson  street;  and  these  three  lines  in- 
close j|be  tract  claimed  by  the  appellee,  and  form  its  bounda- 
ries. Any  seeming  uncertainty  in  the  deeds  introduced  by 
the  appellee  disappears  upon  an  examination  of  the  bounda- 
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Ties,  and  it  is  found  that  in  every  instance  these  deeds  fur- 
nish the  means  for  the  complete  identification  of  the  tract  of 
land  in  controversy. 

It  was  not   necessary  that  a  plat  of  Wilcutt's   addition 
should  be  given  in  evidence.     This  plat  was  not  a  part  of 
appellees's  chain  of  title,  but  was  referred  to  in  some  of  the 
deeds  as  a  well-known,  and  definitely  located,       Evidence. 
tract  of  land.     Its  existence  and  local  situation 
were  not  disputed  on  the  trial. 

Counsel  for  appellant  further  contend  that  the  appellee 
ought  not  to  recover  in  this  action  for  the  reason  that, 
before  his  purchase  of  the  land  in  controversy,  the  ap- 
pellant appropriated  it  for  railroad  purposes, 
by  the  construction  and  use  of  a  telegraph  SSSSSSSno^"^ 
line,  consisting  of  poles  and  wires,  along  the  roads.  ^ 
northeast  line  of  said  strip  of  land,  including 
between  said  poles  and  the  roadbed  of  said  railroad  all 
of  the  land  occupied  by  the  side  track  complained  of.  The 
erection  of  a  line  of  telegraph  poles  within  the  cor- 
porate limits  of  a  city  or  town,  and  the  maintenance  and  use 
of  a  telegraph  line  along  the  same  by  a  railroad  corporation, 
in  the  absence  of  other  evidence  of  the  intention  of  the  rail  - 
road  company  to  appropriate  the  strip  of  land  between  the 
telegraph  poles  and  the  line  of  the  bed  of  the  rail- 
road, or  the  right  of  way  of  the  company,  are  not  suffi- 
cient, in  our  opinion,  to  authorize  the  conclusion  that 
such  interjacent  strip  of  land  has  been  appropriated  by 
the  railroad  corporation.  In  the  present  case  no  exclusive 
use  of  such  strip  of  land  by  the  railroad  company  was 
shown.  On  the  contrary,  it  appeared  that  appellee,  as  the 
owner  of  the  land,  had  constantly  occupied,  and  used 
it  as  a  roadway,  and  for  other  purposes.  The  evidence 
established  the  fact  that  the  extreme  width  of  the  right 
of  way  of  the  railroad  company  was  but  14  feet,  and 
that  the  median  line  of  the  right  of  way  was  along  the  mid  - 
die  of  the  main  track.  This  part  of  the  verdict  is  wholly 
inconsistent  with  the  claim  of  ownership  of  the  strip  in  con- 
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troversy  set  up  by  appellant,  and  the  evidence  tends  to  sup- 
port the  verdict.  The  facts  of  the  present  case  are  easily 
distinguishable  from  those  in  Prather  v.  Railroad  Co.,  52  Ind. 
16,  and  in  Same  v.  Telegraph  Co.,  89  Ind.  501,  14  Am.  & 
Eng.  R.  Cas;  and  we  do  not  feel  inclined,  upon  the  proof 
before  us,  to  extend  the  rule  as  to  the  constructive  appro- 
priation of  land  by  railroad  corporations. 

Interrogatory  No.  1  propounded  by  appellee  is  objected  to 
by  appellant's  counsel  because  it  requires  the  jury  to  ans - 
wer  as  to  the  ownership  of  the  land  in  dispute.  The  inter- 
rogatory is  in  these  words  :  **Is  the  plaintiff  the  owner  of  the 
land  commencing,'*  etc.?  It  is  insisted  that  the  interrogatory 
^      .     „, calls  for  a  conclusion  of  law,  and  not  for  a  fact. 

Harmleas  Brror. 

The  main  issue  in  the  case  was  the  ownership 
of  the  land,  and  all  the  necessary  primary  facts  of  a  purchase 
by  appellee  from  a  grantor  in  possession  under  a  complete 
title,  a  delivery  of  possession  to  appellee,  and  continued  oc- 
cupancy by  him,  were  found  by  the  special  verdict.  If  the 
interrogatory  as  to  the  ownership  of  the  land  was  improper, 
the  appellant  can  gain  nothing  from  that  circumstance,  for 
the  reason  that  the  verdict  on  this  branch  of  the  case  is  suffi  - 
cient,  without  the  objectionable  answer. 

Appellant  cannot  be  heard  to  complain  of  the  statement  in 
the  special  verdict  as  to  the  value  per  front  foot  on  Branson 
street  of  the  land  taken  by  the  railroad  company.     That  state  - 

B     ui  Verdict.     "^^^^  ^^^  dircctly  responsive  to  the  following 

interrogatory  submitted  by  appellant  :  **Int.  25. 
What  was  the  value  per  front  foot  on  Branson  street,  extend- 
ing back  183  feet,  of  the  ground  on  which  said  new  track  was 
built,  on  the  28th  day  of  May,  1892 ?  Ans.  $30  per  froiit  foot.'* 
No  advantage  can  be  taken  by  appellant  of  the  error  in  the 
description  of  the  land  in  the  deed  from  Horner  to  appellee. 
It  was  averred  in  the  complaint,  and  proved  on  the  trial,  that 

Horner  intended  to  convey    the  premises  de- 
Dcjd.  of  oorrec-    scribed  in  the  complaint,  and  that  he  put  appel  - 

lee  in  the  possession  of  the  same  under  his  deed. 
The  mistake  in  the  description  was  cured  by  the  subsequent 
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deed  executed  by  the  commissioner,  under  the  order  of  the 
court,  in  an  action  brought  by  appellee  against  Horner  to  ob- 
tain such  correction  ;  and,  as  no  new  rights  had  intervened ^ 
the  deed  of  correction  and  confirmation  related  back  to  the 
time  of  the  original  conveyance. 

The  evidence  is  sufficient  to  sustain  the  special  verdict  in 
every  essential  particular,  and  the  verdict  finds  all  the  mate  - 
rial  facts  required  to  support  the  judgment  in  favor  of  the 
appellee.  There  being  no  error  in  the  record,  the  judgment 
is  affirmed. 


Kansas  City,  W.  &  N.  W.  R.  Co. 

Way  et  aL 

(Supreme  Court  of  Kansas^  Feb,  ii,  i8gp,) 

Condemnation— Appeal— Consolidation— •Substitution— Limitations.* 
— Where  a  new  railroad  company  is  formed  by  consolidation  after 
an  appeal  by  defendants  from  an  award  in  condemnation  proceed- 
inj^'s  instituted  by  one  of  the  consolidating  companies,  a  proceeding 
for  revivor  or  substitution  against  the  new  company  cannot  be 
commenced  after  one  year  from  the  consolidation,  except  by  its 
consent. 

Error  by  railroad  from  Leavenworth  county  district  court. 
Heversed. 

Waggenety  Hot  ton  &  Orr,  for  plaintiff  in  error. 
Baker  y  Hook  &  Atwoody  for  defendants  in  error. 

Per  Curiam.  This  was  an  appeal  in  a  condemnation 
proceeding  instituted  by  the  Kansas  City,  Wyandotte  & 
Northwestern  Railroad  Company.  The  commissioners  ap- 
pointed for  that  purpose,  after  condemning  a  right  of  way 
through  the  land  in  question,  and  assessing  the  damages, 
filed  their  report  on  March  23,    1887.     On  March   29,1887,. 

*See  note  at  end  of  case. 
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Martha  J.  Way  and  other  landowners  appealed  from  the 
award.  A  consolidation  of  the  condemning  railroad  com- 
pany and  another  was  effected  on  March  29,1887,  and  a 
new  corporation  was  formed,  called  the  Kansas  City, 
Wyandotte  &  Northwestern  Railroad  Company.  Nearly 
two  years  later  the  appellants  made  a  motion  in  the  api)eal 
for  leave  to  file  a  petition,  substituting  the  new  railroad  com- 
pany as  defendant  in  the  case.  The  railroad  company  ap- 
peared and  resisted  the  substitution  upon  the  ground  that 
the  proceeding  had  not  been  revived  within  one  year,  that 
the  old  company  had  become  defunct,  and  that  the  proceeding 
was  therefore  abated.  The  objection  was  overruled,  and 
the  substitution  allowed.  The  same  objection  was  made  in 
the  answer  filed  by  the  railroad  company,  but  the  court  per- 
mitted the  case  to  proceed,  and  upon  a  trial  before  a  jury  an 
award  was  made  against  a  railroad  company.  The  validity 
of  the  order  of  substitution  is  presented  here. 

It  is  plain  from  the  record  that  this  is  only  a  continuation 
of  the  condemnation  proceeding  brought  up  by  appeal,  and 
that  the  order  of  substitution  was  made  too  late.  In  such 
cases,  where  there  is  a  consolidation,  and  a  new  corporation 
is  formed,  a  proceeding  for  revivor  or  substitution  against 
the  new  corporation  cannot  be  commenced  after  one  year 
from  the  consolidation,  except  by  its  consent.  This  was 
the  effect  of  the  ruling  in  Railway  Co.  i/.  Smith,  40  Kan. 
192,  19  Pac.  636,  and  Cunkle  v.  Railroad  Co.,  54  Kan.  194, 
40  Pac.  184;  and  in  the  recent  case  of  Railroad  Co,  v.  Butts, 
55  Kan.  660,  41  Pac.  948,  the  whole  subject  was  again  con- 
sidered, and  the  same  result  reached.  The  judgment  of  the 
district  court  will  therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


NOTE. 


Consolidation->Abatement  of  Pending  Suits.— As  a  general  rule  it  is 
held  that  where  a  suit  is  pending  at  the  time  of  the  consolidation  of 
<M>rporations  by  or  against  one  of  the  constituent  corporation, it  maj 
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be  continue^  in  the  name  of  or  aguinst  the  consolidated  corporation. 
California  Cent.  R.  Co.  v.  Hooper,  76  Cal.  404 ;  Chicag'o,  etc.,  R.  Co. 
V,  Ashling*,  160  111.  373  ;  Swartwout  v,  Michigan  Air  Line  R.  Co.,  24 
Mich.  389  ;  Shackleford  v.  Mississippi  Cent.  R.  Co.,  52  Miss.  159 ; 
Bvans  v.  Interstate  Rapid  Transit  R.  Co.,  106  Mo.  594  ;  Kinion[z/. 
Kansas  Citj,  etc.,  R.  Co.,  39  Mo.  App.  382;  Day  v.  New  York,  etc., 
R.  Co.,  58  N.  J.  L.  677  ;  Baltimore,  etc.,  R.  Co.  v.  Musselman,  2 
Grant's  Cas.  (Pa.)  348;  East  Tennessee,  etc.,  R.  Co.  z/.  Evans,  6 
Heisk.  (Tenn.)  607. 

But  the  rule  is  otherwise  in  Kansas.  Council  Grove,  etc.,  R.  Co. 
V.  Lawrence,  3  Kan.  App.  274.  Sec  also  Kansas,  etc.,  R.  Co.  v. 
Smith,  40 Kan.  192;  Cunkle  v.  Interstate  R.  Co.,  54  Kan.  194;  Chicago^ 
etc.,  R.  Co.  V.  Butts,  55  Kan.  660. 


Richmond,  N.,  I.  &  B.  R.  Co. 

V, 

Estill  County. 

[Court  of  Appeals  of  Kentucky^  March  /,  i8gg,) 

Railroad  Crossing  Highway* — Damages  —  County's  Right  of 
Action. — A  railroad  crossing  and  running  parallel  with  a  county  road 
necessarily  endangers  travel  on  the  latter,  but  such  fact  does  not 
give  the  county  a  cause  of  action. 

Measure  of  Damages. — Where  the  construction  of  a  railroad 
changes  a  county  road  the  railroad  company  is  only  liable  for 
the  reasonable  cost  of  putting  the  county  road  in  as  good  condition 
as  it  was  before  such  construction. 

Appeal  by  defendant  from  Estill  county  circuit  court. 
Reversed. 

Bullitt  &  Shield  and  Riddell  &  Riddell,  for  appellant. 
Grant  E.  Lilly ^  for  appellee. 

HoBSON,  J.  Appellant's  proposed  line  of  railroad  crosses 
and  runs  along  with  the  county  road  leading  from  the  town 

*See  note,  9  Am.  &  Bng.  R.  Cas.,  N.  S.,  272,  and  see  generally  8 
Am.  Sl  Eng.  Enc.  Law  (2nd  Ed.)  at  p.  358. 
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•of  Irvine,  in  Estill  county,  to  Whynot,  in  Lee  county.    This 

action  was  brought  by  appellee  to  recover  dam- 
oasestated.  ages  to  the  highway  from  the  building  of  the 
railroad,  and  a  recovery  was  had  in  the  court  below  for  the 
sum  of  $8,000.  On  the  trial,  the  court  allowed  proof  to  be 
made  by  a  number  of  witnesses  that  the  running  of  the  rail- 
road across  or  near  the  county  road  endangered  those  travel- 
ing on  the  county  road ;  and  the  witnesses  were  allowed  to 
state  that,  in  their  judgment,  the  damages  to  the  county  road 
amounted  to  $10,000.  It  also  appeared  that,  by  appropriate 
proceedings  in  the  county  court,  appellant  had  the  county 
road  changed,  and  had  paid  the  damages  for  the  change  of 
the  road.  The  orders  of  the  county  court  changing  the  road 
do  not  contemplate  that  two  roads  shall  be  kept  up,  for  this 
was  not  the  purpose  of  the  application.  But,  on  the  trial  in 
the  court  below,  the  court  refused  an  instruction  asked  by 
the  appellant  to  the  effect  that  no  recovery  could  be  had  for 
•damages  to  any  part  of  the  road  where  it  had  been  changed 
by  order  of  court  or  appellee's  consent. 

A  railroad  running  near  a  county  highway  necessarily  en- 
dangers travel  on  the  county  road  ;  but  the  county  has  no 

cause  of  action  for  this,  and  the  court  should 
23fmSh55S?^"     not  have  allowed   any  evidence  on  this  subject 

Damages—  ,  ,         ,  -_., 

County's  Ritfht     to  havc  gouc  to  the  jury.     The  testimony   as 

Oi  ^xCuOXl< 

to  the  amount  of  damage  to  the  road  should 
Tiave  been  confined  to  the  reasonable  cost  of  putting  the 
county  road  in  as  good  condition  as  it  was  before  the  rail- 
road was  built,  without  reference  to  danger  of  travel  on  the 
road  from  the  proximity  of  the  railroad.  There  should  have 
been  no  recovery  for  that  part  of  the  road  which  had  been 
changed,  unless  it  appeared  that  the  new  road  had  not  been 
put  in  order,  and  then  the  recovery  should  be  limited  to  the 
reasonable  cost  of  putting  it  in  order.  The  judgment  is  re- 
versed, and  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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Ili^inois  Cent.  R.  Co. 
Town  of  Normal. 

(Supreme  Court  of  Illinois,  Oct  24,  iSpS.) 

Condemnation  of  Railroad  Right  of  Way  for' Street  Crossing. — 
The  fact  that  a  railroad  company's  section  house  is  located  upon 
land  presents  no  obstacle  to  its  condemnation  for  a  street  crossing*. 

Same — Sufficiency  of  Petition. — It  is  not  necessary  that  a  petition 
by  a  town  for  the  condemnation  of  a  street  crossing*  across  a  rail- 
road company's  right  of  way  should  contain  an  estimate  of  the  cost 
of  the  proposed  improvement. 

Same — Parties. — ^The  statute  does  not  require  that  persons  whose 
interests  in  such  proceedings  are  discovered  after  the  filing  of  the 
petition  shall  be  made  parties  on  motion  of  the  petitioner. 

Damages — Evidence — Appeal. — It  was  the  province  of  the  county 
court,  sitting  as  a  jury,  to  weigh  the  evidence  on  the  question  of 
damages,  and  such  evidence  having  been  conflicting,  and  the  dam- 
ages assessed  not  appearing  excessively  inadequate,  the  judgment 
of  that  court  will  not  be  disturbed. 

Measure  of  Damages.* — In  the  condemnation  of  a  railroad  right 
of  way  for  a  street  crossing,  the  market  value  of  the  land  as  land 
cannot  enter  into  the  estimate  of  compensation,  such  property  not 
beipg  salable  for  general  purposes,  and  the  public  only  acquiring 
thereby  the  right  to  use  the  land  jointly  with  the  railroad  company, 
and  only  as  a  crossing. 

Same. — It  appearing  that  that  particular  location  for  the  section 
house  was  not  necessary  for  its  use  by  the  company,  the  company 
was  not  entitled  to  any  more  compensation  for  the  land  upon  which 
it  stood,  aside  from  the  structures  and  improvements  thereon,  than 
for  the  taking  of  any  other  part  of  its  right  of  way. 

Appeal  by  railroad  company  from  McLean  county  court. 

Williams  &  Capen  (C  V,  Gwin^  of  counsel),  for  appellant. 
R.  L,  Fleming  {O.  R,   Trowbridge  and  /.  A,   Bohrer^  of 
counsel),  for  appellee. 

*See  note  at  end  of  case. 
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Carter,  C.  J.  This  is  an  appeal  trom  a  judgment  of 
condemnation  entered  on  a  petition  filed  by  the  town  of 
Normal »  asking  that  the  just  compensation  to  be  made  by  it 
oaM stated.  ^^^  the  Opening  of  Poplar  street,  across  appel- 
lant's right  of  way,  according  to  an  ordinance 
passed  by  the  town  authorities,  be  ascertained  by  a  jury. 
Appellant  filed  a  cross  petition,  claiming  damages  for  a  car 
house  or  out  house  that  would  be  cut  in  two  by  the  opening 
of  such  street,  and  also  for  a  section  house  standing  on  the 
land  to  be  taken,  and  for  a  well  appurtenant  thereto,  but  not 
on  the  line  of  the  proposed  street  crossing.  Appellant  also 
made  a  motion  to  dismiss  the  proceedings — First,  because 
the  property,  having  been  appropriated  to  a  public  use  by  the 
erection  of  the  section  house,  was  exempt  from  condemnation ; 
second,  because  the  commissioners  appointed  by  the  town  to 
estimate  the  cost  of  the  improvement  had  not  taken  into 
consideration  the  value  of  the  improvement;  and,  third, 
because  the  occui)ant  of  the  section  house  was  not  made  a 
party  to  the  suit.  The  court  took  the  motion  under  advise - 
mept,  and,  after  hearing  the  evidence,  a  jury  having  been 
waived,  overruled  the  motion,found  the  just  compensation  for 
property  taken  to  be  $225,  and  the  damage  to  property  not 
taken  nothing. 

The  first  alleged  error  in  overruling  the  motion  to  dismiss 
is  not  seriously  urged,  and  we  are  referred  to  no  authorities. 
This  house  was  not  necessary  for  the  operation  of  the  hiilroad 
«    ^       ^      ^  and  required  no  particular  location  either  on  or 

Condemnation  of  ^  *^ 

S^y  fof^iet  off  of  its  right  of  way,  and  the  railroad  company 
oroBBin«.  could  uot  havc  condemned  land  for  such  a  use. 

Lewis,  Em.  Dom.  §  170.  It  follows,  therefore,  that  the 
erection  of  such  a  house  by  the  company  presents  no  obstacle 
to  a  condemnation  for  a  street  crossing. 

The  second  reason  urged  for  dismissal  is  also  untenable. 

Section  5  of  article  9  of  the  act  for  the  incorpo- 
ciOTfiyofi*t»-      ration  of  cities  and  villages  specifies  what  such 

petitions  shall  contain,  vtz.  a  copy  oi  the  ordi- 
nance, certified  by  the  clerk  under  the  corporate  seal;  a  rea- 


Am  A  Eng  EMINENT  DOMAIN  36^ 

R  Cas 

Illinois  Cent.  R.  Co.  v.  Town  of  Normal 

sonably  accurate  description  of  the  property  to  be  taken  or 
damaged ;  and  the  names  of  the  owners  or  occupants  thereof  ^ 
so  far  as  known  to  the  board  or  officer  filing  the  petition.  No- 
estimate  of  cost  is  necessary.  This  point  has  been  expressly 
decided  adversely  to  appellant's  contention  in  City  of  Danville 
V.  McAdams,  153  111.  216,  38  N.  E.  632. 

The  third  ground  is  not  supported  by  the  evidence.  It  is 
not  clear  whether  the  alleged  tenant  moved  in  before  or  after 
the  filing  of  the  petition.  At  any  rate,  the  court  below  was. 
justified,  from  the  evidence,  in  finding  that  the  „  ^_, 
board  or  officer  filing  the  petition  did  not  know 
the  name  of  the  occupant,  if  there  was  any,  although  proper 
diligence  was  used  to  ascertain  the  fact.  In  the  motion  to 
dismiss,  no  one  is  named  as  tenant,  and  it  does  not  appear 
from  the  petition  that  any  party  has  been  omitted.  The 
statute  does  not  require  that  persons  whose  interests  are 
subsequently  discovered  shall  be  made  parties  on  motion  of 
the  petitioner.  It  provides  that  the  jury  shall  ascertain  the- 
comi)ensation  to  be  paid  them,  whether  named  in  the  petition, 
or  not,  provided  such  person  files  a  statement  of  his  interest,, 
and  is  admitted  as  a  party  to  the  suit.  This  was  n6t  done 
here,  and  appellant  certainly  cannot  complain,  as  its  interests- 
are  not  affected  thereby.     The  motion  was  properly  overruled.. 

The  judgment   of  the  court  as  to  the  compensation   and 
damages  to  be   paid  is  assigned  for  error.     It  is  contended 
that  the  compensation  for  taking  the  section  house  is  inade- 
quate, and  not  warranted  by  the  evidence,  arid 
that  the  court  should  have  allowed  something   SSJSS^JSSS" 
as  damages  to  property  not  taken.     The  testi- 
mony as  to  the  value  of  the  car  house  and  section  house  was- 
conflicting.     The  court   heard  the  evidence,   and  saw  the 
witnesses,   and  we  think  the  amount  of  the  compensation 
found  is   supported  by  the  evidence.     It  was  for  the  courts 
sitting  as    a  jury,    to    weigh   the   conflicting    statements^ 
and  the  amount  allowed  is  not  so  inadequate  as   to  justify  a 
reversal  on  that  account.     Braun  v.  Railroad  Co,,   166   UK 
13  (N  8)  A  B  R  Cas— 24 
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434,   46  N.  E.   974;  West  Chicago  St.    R.  Co.   v.  City   of 
Chicago,  172  111.  198,  50  N.  E.  185. 

Appellant  claims  that  it  should  have  been  allowed  a  sum 
equal  to  the  value  of  a  town  lot  situated  in  the  vicinity  of 
this   street  crossing   as   compensation  for  the  land  taken, 

because  it  occupied  the  land  with  a  section 
SS^es?^  house,   which   had   formerly  been  used   as    a 

dwelling  house  for  its  employees,  and  which  it 
intended  again  so  to  use.  In  the  condemnation  of  a  railroad 
Tight  of  way  for  a  street  crossing,  the  market  value  of  the 
land  as  land  cannot  enter  into  the  estimate  of  compensation, 
lor  the  reason  that  such  property  cannot  be  sold  for  general 
purposes,  and  by  the  condemnation  the  public  acquires  only 
the  right  to  use  it  jointly  with  the  railroad  company,  and 
only  as  a  crossing.  Chicago  &  N.  W.  Ry.  Co.  v.  Town  of 
Cicero,  157  111.  48,  41  N.  E.  640;  Illinois  Cent.  .R.  Co.  v. 
Village  of  Lostant,  167  111.  85, 47  N.  E.  62.  Notwithstanding 
the  condemnation,  the  company  continues  to  own  it,  with 
the  right  to  use  it  for  its  corporate  purposes,  not  inconsistent 
with  its  use  as  a  street  crossing.     Chicago  &  N.  W.  Ry.  Co. 

V,  Town  of  Cicero,  supra.     The  evidence  shows 

Same.  -^ 

that  that  particular  location  for  the  section 
house  was  not  necessary  for  its  use  by  the  railroad  company. 
The  company  was  not  therefore  entitled  to  any  more  com  - 
pensation  for  the  land  taken,  aside  from  the  structures  and 
improvements,  than  for  any  other  part  of  its  right  of  way. 
T^he  well  (or  cistern)  was  not  itself  taken  or  damaged,  but  it 
was  appurtenant  to  the  section  house,  and  whatever  damages 
appellant  may  have  sustained  on  account  of  the  separation  of 
the  well  from  the  section  house  was  properly  included  in  the 
compensation  for  the  property  taken.  Railway  Co.  v.  Ward, 
128  III.  349,  18  N.  E.  828,  and  21  N.  E.  562.  The  evidence 
tended  to  show  that  it  would  still  be  of  use  to  appellant.  No 
propositions  to  be  held  as  law  in  the  decision  of  the  case 
"were  submitted  by  the  petitioner,  and  we  find  no  error  in  the 
ruling  of  the  court   in  modifying   or  refusing   propositions 
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submitted  by  the  defendant.     The  judgment  of  the  county 
court  will  be  affirmed.     Judgment  affirmed. 

NOTE. 

Eminent  Domain — Crossing  of  Street  over  Railway — Damages. — 
Where  a  portion  of  the  right  of  way  of  a  railway  company  is  con- 
demned for  a  street  crossing,  the  company  is  entitled  to  compensa- 
tion for  land  taken.  Chicago,  etc.,  R.  Co.  v,  Cicero,  154  111.  656 ; 
Illinois  Cent.  R.  Co.  f .  Chicago,  156  111.  98 ;  lUinoia  Cent.  R.  Co.  z/. 
Highway  Com'rs,  161  111.  251 ;  Chicago,  etc.,  R.  Co.  v,  Chautauqua 
Connty,  49  Kan.  763;  Portlan^i,  etc.,  R.  Co.  z/.  Deering,  78  Me.  61, 57 
Am.  Rep.  784,  23  Am.  &  Eng.  R.  Cas.  51 ;  Boston,  etc.,  R.  Co.  v, 
Cambridge,  159  Mass.  283,  55  Am.  &  Eng.  R.  Cas.  23  ;  Old  Colony, 
etc.,  R.  Co.  V,  Plymouth  County,  14  Gray,  (Mass.)  155;  Matter  of 
Opening  First  St.,  65  Mich.  42.;  New  York,  etc.,  R.  Co.  z/.  Capner,49 
N.  J.  L.  555. 

The  compensation  to  be  paid  to  a  railroad  for  crossing  its  right  of 
way  for  street  purposes  not  only  includes  the  use  of  the  land  occu- 
H^ed  by  the  street  for  such  crossing,  but  any  extra  expense  created 
by  the  use  of  the  right  of  way  for  the  street,  in  the  ordinary  use  of 
the  company's  road,  and  such  other  damage  as  may  be  sustained  by 
injury  to  its  track,  right  of  way,  and  franchise,  occasioned  by  the 
crossing,  and  which  may  be  properly  considered  as  a  natural  and 
proximate  cause  thereof.    Matter  of  Opening  First  St.,  66  Mich.  42. 


Chicago,   R.  I.  &  P.  R.  Co. 

V, 

O'Neill. 

{Supreme  Court  of  Nebraska  ^  March  8^  iSgg,) 

Construction  of  Railroad — Elements  of  Damage.* — When  a  rail- 
road has  been  constructed  and  put  in  operation,  an  adjacent  land- 
owner may  sue  at  once  for  consequential  damages  to  his  property, 
and  recover  in  the  action  full  compensation  for  all  injuries  which 
he  has  sustained,  or  which  will  ever  afterwards  accrue,  from  a  pru- 
dent and  careful  operation  of  the  road. 

Right  of  Action. — But  such  action  need  not  be  commenced 
immediately.      A  party  may  wait,  within  the  period  of  limitation, 

*See  notes  at  end  of  case. 
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until  the  extent  and  character  of  the  injury  to  his  property  haa. 
been  ascertained  by  experience  and  made  susceptible  of  absolute 
proof. 

Measure  of  Danfiages.* — Where  property  has  been  taken  or  dam- 
aged for  a  public  use,  the  owner  is  entitled  to  recover,  as  compensa- 
tion, the  difference  between  the  value  of  such  property  immediately 
before  and  immediately  after  the  completion  of  the  improvement 
from  which  the  injury  results. 

Elenfients  of  Danfiage. — The  jury,  'in  fixing  the  damages  sustained 
by  a  landowner  in  consequence  of  the  appropriation  or  injury  of  his 
property  for  a  public  use,  may  take  into  account  every  element  of 
annoyance  and  disadvantage  resulting  from  the  improvement  which 
would  influence  an  intending  purchaser's  estimate  of  the  market 
value  of  such  property. 

Evidence — Harmless  Error. — Where  evidence  improperly  received 
is  afterwards  stricken  out,  and  expressly  withdrawn  from  the  con- 
sideration of  the  jury,  the  error  involved  in  its  reception  is  ordi- 
narily cured. 

Defective  Pleading. — Where  distinct  causes  of  action  are  blended 
in  the  petition,  the  only  appropriate  remedy  in  a  motion  for  an  ordeiT 
requiring  a  separate  statement  and  designation. 

Review. — It  is  a  general  rule,  to  which  the  record  in  this  case 
presents  no  exception,  that  objections  not  urged  in  the  trial  court 
will  not  be  considered  here. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Lancaster  county  district  court. 
Affirmed, 

IV.  F.  Evans ^  L,  IV,  Billingsleyy  and  R,  J,  Greene^  for 
plaintiff  in  error. 

W,  J,  Bryan y  T,  S,  Allen,  S,  B,  Pound ,  and  Roscoe  Pound, 
for  defendant  in  error. 

SuLtiVAN,  J.  In  1887  the  plaintiff,  Sophia  Ottillia  O'Neill, 
bought  lot  8,  in  block  14,  of  Kinney's  O  street  addition  to 
the  city  of  Lincoln,  and  soon  afterwards  built  thereon  a  two- 

story  dwelling  house,  which   she  occupies  as  a 

Case  Stated.  >r* 

family  residence.  The  house  fronts  on  P  street, 
which  runs  east  and  west  through  the  city,  and  seems  to  have 
been  at  one  time  a  much  traveled  thoroughfare.     In  1892  the 

*See  notes  at  end  of  case. 
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defendant,  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  constructed  and  put  in  operation  a  line  of  railroad 
across  P  street,  and  about  225  feet  west  of  plaintiff's  property. 
-Shortly  after  the  track  was  laid  a  depot  was  constructed  on 
the  right  of  ^ay  just  south  of  P  street,  rendering  the  same 
impassable.  This  action  was  brought  to  recover  damages 
to  the  premises  above  described  occasioned  by  the  construe  - 
tion  and  operation  of  the  defendant's  road,  and  by  the 
obstruction  of  P  street,  and  the  deflection  of  public  travel 
therefrom.  The  trial  of  the  action  to  a  jury  resulted  in  a 
verdict  in  favor  of  the  plaintiff. 

The  defendant  complains  of  the  admission  of  testimony  in 
regard  to  the  specific  annoyances  and  inconveniences  to  which 
the  plaintiff  had  been  subjected  in  the  use  and  occupancy  of 
her  prox)erty.     We   have  carefully    read    this     «   .^  ^, 

r       Mr        J  ^  J  Construction  of 

evidence,  and  think  there  was  no  error  in  its  SSISS^tdSS^ 
reception.  It  is  undoubtedly  true  that  an  action  ***' 
might  have  been  brought  and  tried  as  soon  as  the  road  was 
put  in  operation,  and  that  in  such  action  all  the  damages 
which  the  plaintiff  had  sustained,  or  ever  would  sustain, 
from  a  careful  and  prudent  operation  of  the  road,  would  have 
been  then  recovered.  But  it  is  also  true  that  she  was  not 
required  to  sue  immediately.  It  was  her  privi-  ^^  of  Action 
lege  to  wait  until  the  extent  and  character  of 
the  permanent  injury  to  her  property  had  been  ascertained 
by  experience,  and  made  susceptible  of  absolute  proof.  In- 
surance Co.  V.  Heiss,  141  111.  35,  31  N.  E.  138.  The  con- 
stitution provides  that  **the  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without  just  compensation 
therefor.'*  Const,  art.  1,  §  21.  While  injuries  of  the 
character  here  in  question  are,  within  the  meaning  of  the 
provision  quoted,  injuries  inflicted  for  a  public  use,  they  are 
not  to  be  ascertained  by  proceedings  in  condemnation,  but 
by  an  action  brought  for  that  purpose  within  the  time  fixed 
by  the  statute  of  limitations.  Gottschalk  v.  Railroad  Co., 
14  Neb.  550,  16  N.  W.  475,  and  17  N.  W.  120;  Railroad  Co. 
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V.  Ingalls,  15  Neb.  123,  16  N.  W.  762 ;  Railroad  Co.  v. 
Boerner,  34  Neb.  240,  51  N.  W.  842  ;  Railroad  Co.  v,  Janecek, 
30  Neb.  276,  46  N.  W.  478;  Rigney  v.  City  of  Chicago,  102 
111.  64;  Railroad  Co.  v,  hoehj  118  111.  203,  8  N.  E.  460.     In 

such  an  action,  the  measure  of  recovery  is  the 
ijMsureof  Dam-  difference  between  the  value  of  the  land  before, 

and  its  value  after,  the  road  was  constructed 
and  put  in  operation.  To  assist  the  jury  in  reaching  a 
conclusion  upon  this  question,  they  may  take  into  account  a 
variety  of  circumstances. 

In  Railroad  Co.  v.  O'Connor,  42  Neb.  90,  60  N.  W.  326, 
it  is  said,  in  the  fourth  point  of  the  syllabus,  **that,  in  ascer- 
taining such  depreciation,  the  cuts  or  fills  made  in  the  street 

in  front  of  the  property,  the  proximity  of  the 
D^52f  °'         track  to  the  front  of  the  lot,  the  danger  of  fire 

from  passing  trains,  the  probability  of  damage 
to  the  house  on  the  lot  from  jjars  caused  by  passing  cars  and 
engines,  the  inconvenience  to  the  occupants  of  the  property 
arising  from  the  presence  and  proper  and  ordinary  use  of  the 
railway  track  for  all  time,  the  annoyance  to  such  occupants 
from  smoke,  cinders,  and  dust  from  passing  trains  and 
engines,  the  annoyance  caused  by  the  roar  of  trains,  the 
sounding  of  whistles  and  the  ringing  of  bells,  and  every 
other  fact  and  circumstance  that  would  have  influenced  the 
market  value  of  the  property  in  the  mind  of  a  good -faith 
intending  purchaser  thereof,  would  have  all  been  proper 
elements  for  consideration  in  determining  the  damages  to 
plaintiff's  property. ' '  Such  was  the  character  of  the  evidence 
offered  by  the  plaintiff  and  submitted  to  the  jury  in  this  case. 
Its  purpose  and  tendency  were  to  show  the  extent  to  which 
the  plaintiff's  property  had  been  injured  by  the  operation  of 
the  road  and  by  the  permanent  obstruction  of  P  street.  The 
court,  in  a  charge  which  is  an  accurate  and  admirable 
presentation  of  the  law  upon  every  issue  in  the  case  directed 
the  jury  that  the  plaintiff's  damage  was  the  depreciation  in 
value  of  the  property  in  question  caused  by  the  construction 
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and  operation  of  defendant's   road.     It  may   be   that   the 
evidence  in  regard  to  the  bursting  of  the  plumb- 
ing and  the  quickened  action  of  the  water  meter  H22^m~Error. 
in  plaintiff's   house  was   improperly  received, 
but,    if   so,    no   prejudice   resulted;    for   it  was   afterwards 
withdrawn,  and  the  jury  instructed  to  disregard  it. 

It  is  contended  that  the  evidence  in  relation  to  the  obstruc- 
tion of  P  street  should  not  have  been  received,  because  that 
was  an  act  done  after  the  construction  of  the  road,  and 
therefore  constituted  a  separate  cause  of  action.  Conced- 
ing that  the  construction  of  the  depot  platform  should  be 
regarded  as  an  independent  injury,  it  does  not  follow  that 
the  judgment  should  be  reversed. 

The  defendant  may  have  had  reason  to  apply  for  an  order 
requiring  the  plaintiff  to  separately  state  and  number  her 
causes  of  action ;  but  no  such  motion  was  made,  and  it  is  now 
too  late  to  take  advantage  of  what  was,  at  most, 
a  mere    defect    in    the  form  of    the    petition.  gg~*i^«^i«~i- 
Whether  the  closing  of  the  street  be  considered 
as  a  substantive  ground  of  action,  or  as  a  mere  evidential 
fact,  the  testimony  in  question  was  properly  admitted. 

It  is  insisted  that  the  witnesses  for  the  plaintiff,  in  estimat- 
ing the  damages,  were  not  limited  to  damages  occasioned  by 
the  company's  acts,  and  may,  in  giving  their  answers,  have 
taken  into  account  depreciation  from  other  ^  ^ 
causes.  Invariably  the  questions  were  directed 
to  the  value  immediately  before  and  immediately  after  the 
road  was  constructed.  The  witnesses  could  not  have  mis- 
understood them.  Besides,  the  objection  now  urged  was  not 
made  during  the  trial.  In  view  of  the  evidence,  the  verdict 
seems  reasonable  and  just.  There  appears  to  be  no  material 
error  in  the  record,  and  the  judgment  is  therefore  afi&rmed. 

NOTES. 

Eminent  Domain — Property  Injuriously  Affected — Damages.— One 
whose  property  is  injuriously  affected  by  the  operation  of  a  railroad 
may  recover  once  for  all  for  all  damages,  present  and  future.     Le- 
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*high  Valley  R.  Co.  v,  McFarlan,  43  N.  J.  L.  60S ;  Delaware,  etc.,  R. 
Co.  V,  Buraon,  61  Pa.  St.  369. 

But  such  recovery  is  limited  to  those  injuries  which  will  result  from 
the  proper  construction  and  operation  of  the  road.  Miller  v.  Keokuk, 

etc.,  R.  Co.,  63  Iowa  680,  14  Am.  &  Eng.    R.   Cas.   293  ;    Baltimore, 
■etc.,  R.  Co.  V.  Mag-ruder,  34  Md.  79;  Clark  v.  Boston,  etc.,  R.  Co.,  24 

N.   H.   114;    Pittsburg,  etc.,  R.  Co.  V.   Gilleland,  56  Pa.  St.  445,94 

Am.  Dec.  98. 

Same — Measure  of  Damages. — The  depreciation  of  the  market 

value  is  the  proper  measure  of  damages.      Montgomery   v.  Town* 

send,  80  Ala.  489  ;  Streyer  v,  Georgia  Southern,  etc.,  R.  Co.,  90  Ga. 

56 ;  Penn.  Mut.  L.  Ins.  Co.  v.  Heiss,  141  111.  35,  33  Am.  St.  Rep.  273 ; 

Fort  Worth,  etc.,  R.  Co.  v,  Downie,  82  Tex.  383  ;  Blesch  v.  Chicago, 

etc.,  R.  Co.,  43  Wis.  183;  Chapman  v.  Oshkosh,  etc.,  R.  Co.,  33  Wis. 
^29. 


Hamilton  et  al, 

V. 

Pittsburg,  B.  &  L.  E.  R.  Co. 

{Supreme  Court  of  Pennsylvania^  Feb,  20,  iSgg,) 

Condemnation  Proceedings — Elements  of  Damage. — In  condem- 
-nation  proceedings,  plaintiffs'  evidence  tended  to  swell  damages  by 
reason  of  the  special  character  of  their  plant  on  the  portion  of  the 
land  not  appropriated  by  defendant  for  railroad  purposes,  while  the 
theory  of  defendant  was  that  the  general  market  value  of  the  prop- 
erty not  taken  had  not  suffered  by  the  construction  of  the  railroad 
•on  the  strip  appropriated.  Held,  th^t  when  defendant's  written 
points  directed  to  the  subject  of  damages  as  specially  siffFered  by 
"SUch  plant  were  affirmed,  the  court  properly  said,  in  explanation, 
that  the  question  was  not  as  to  the  value  of  the  property  in  the  mar- 
ket as  such  plant,  but  also  whether  its  market  value  for  any  purpose 
liad  been  depreciated  by  the  construction  of  the  railroad. 

Same— Same — Speculative  Profits.* — In  such  proceedings,  testi- 
mony to  show  that  the  value  of  the  property  as  a  whole  had  depre- 
•ciated  $30,000  since  such  appropriation  should  have  been  stricken 
out,  as  such  estimate  was  based  upon  wholly  speculative  profits  to 
be  realized  through  a  proposed  increase  of  the  plant  upon  the  strip 
taken  by  defendant. 

*See  notes  at  end  of  case. 
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Same — Same — Danger  From  Fire. — In  such  proceedings,  it  was 
error  to  admit  evidence  to  show  the  value  of  property  stored  in 
plaintiff's  warehouse  on  the  portion  of  the  land  not  taken,  as  the 
risk  of  the  destruction  of  such  property  by  fire  through  the  operation 
of  the  railroad  could  not  constitute  an  independent  subject  of  dam- 
ages, to  be  itemized  by  the  jury,  and  such  evidence  could  only  serve 
to  divert  the  mind  of  the  jury  from  the  true  test  in  estimating 
damages, — the  market  value  of  the  land  immediately  before  and 
immediately  after  the  construction  of  the  railroad. 

Same — Same — Evidence. — In  such  proceedings,  the  question  was 
not  one  of  benefit  to  plaintiffs,  but  to  the  land  ;  and  evidence  to  the 
effect  that  the  construction  and  operation  of  the  road  was  of  no 
benefit  to  plaintiffs  should  have  been  stricken  out,  or  the  jury  should 
have  been  instructed  on  the  subject  in  the  plainest  terms. 

Appeal  by  defendant  from  Butler  county  court  of  com- 
mon pleas.     Reversed. 

Mcquisiion  &  Vanderlin,  for  appellant. 
Clarence  Walker,  for  appellees. 

Dean,  J.  The  defendant,  in  the  construction  of  its  steam 
railroad,  appropriated  for  its  roadbed  53-100  of  an  acre  of 
plaintiffs'  land  in  the  borough  of  Butler.  The  ^^.^gt^t^ji 
appropriation  was  out  of  a  tract  of  five  acres, 
on  which  the  plaintiffs  maintained  buildings  for  the  manu- 
facture of  bottles.  The  strip  taken  was  about  45  feet  wide, 
but  no  building  was  touched  upon.  The  land  taken  was 
not  at  the  time  dttually  used  by  plaintiffs  for  any  purpose. 
The  railroad  through  the  tract  was  constructed  upon  .steel 
trestles,  about  20  feet  in  height,  which  were  abput  6  feet 
from  the  building  used  for  storage  of  material  and  as  a  pack- 
ing room.  The  decided  weight  of  the  evidence  showed  the 
vacant  land,  as  land,  was  not  worth  in  the  market,  for  any 
purpose,  $1,000  per  acre.  The  plaintiffs  claimed  that  their 
property,  as  a  whole,  had  been  largely  depreciated  in  market 
value  by  the  construction  of  the  railroad.  Under  the  general 
railroad  act  and  supplements,  viewers  were  appointed,  who 
assessed  plaintiffs*  damages  at  $17,321.  From  this  award 
defendant  appealed  to  the  common  pleas,  where,  after  hear- 
ing, the  jury  assessed  the  damages  at  $18,625. 
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We  now  have  this  appeal  by  defendant,  who  assigns  six 
errors.  The  third  and  fourth  are  to  the  answers  of  the  court 
^  ^  „  to  defendant's  second  and  third  written  points. 
SSSSSSSam-  Both  were  aflfirnied,  but,  as  they  were  directed 
*"**  to  the  subject  of  damages  as  specially  suffered 

by  a  bottle  factofy,  the  court  properly  said,  in  explanation, 
that  the  question  was  not  as  to  the  value  of  the  property  in 
the  market  solely  as  a  bottling  plant,  but  also  whether  its 
market  value  for  any  purpose  had  been  depreciated  by  con  - 
struction  of  the  railroad.  Nor  did  this  in  any  way  prejudice 
defendant's  case;  for  the  tendency  of  plaintiffs'  evidence 
was  to  swell  damages  by  reason  of  the  special  character  of 
the  plant,  while  the  theory  of  defendant  was  that  the  general 
market  value  of  the  property,  had  not  suffered  by  the  con- 
struction of  an  additional  railroad.  There  is  nothing  of 
merit  in  these   two   assignments,    and   they   are   overruled. 

The  first  assignment  is  much  better  supported.  James  T. 
Hamilton,  one  of  plaintiffs,  testified  that  the  value  of  the 
BAm«-fl«m  property   when  defendant  entered   upon   it  was 

8pecuiative*Prof-  $75,000,  and  that,  by  reason  of  the  entry,  it  had 

depreciated  $30,000;  that  they  contemplated 
putting  additional  buildings  upon  the  part  cut  off  by  the 
railroad,  at  an  expense  of  $10,000;  and  that  by  reason  of 
such  improvement,  with  their  then  supply  of  gas  for  fuel, 
they  estimated  a  saving  of  $1 ,300  per  month  in  the  cost  of 
their  product.  Then  this  question  was  put:  **Q.  In  that 
$30,000  you  take  into  consideration  the  future  profits  you 
might  make  by  reason  of  the  increase  of  the  plant?  A.  Yes, 
sir."  Defendant's  counsel  at  once  moved  to  strike  out  this 
testimony,  based  on  the  expectations  from  the  contem- 
plated building  and  the  hoped-for  future  profits  from  the  es- 
timated monthly  saving,  as  speculative  and  uncertain.  The 
court  overruled  the  motion,  because,  in  its  opinion,  it  was 
impossible  tp  separate  the  estimate  of  the  witness  based  on 
facts  within  his  knowledge  and  the  estimate  based  on  wholly 
speculative  »profits.  We  think  the  motion  should  have  been 
granted  at  once,  and  this  should  have  been  followed  by  most 
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peremptory  instruction  to  the  jury  to  disregard  the  estimate. 
A  careful  perusal  of  this  witness'  whole  testimony  discloses 
no  substantial  basis  for  the  depreciation  of  $30,000.  The 
expected  increased  profits  from  a  future  saving  by  enlarge- 
ment of  the  plant  was  utterly  unreliable,  and  his  answer  to 
defendant's  interrogatory  impliedly  admits  that  his  opinion 
is  based  on  this  expectation  alone.  We  have,  over  and  over 
again,  ruled  such  testimony  incompetent.  One  of  the  later 
cases  is  Railway  Co.  v,  Patterson,  107  Pa.  St.  464.  The 
very  most  that  can  lie  said  in  its  favor  is  that  such  profits 
might  possibly  be  made,  but  that  they  would  be  made  de- 
pends on  so  many  contingencies  that  a  verdict  which  pur- 
ports to  be  the  truth  cannot  be  based  on  them.  Experience 
and  observation  both  teach  us  that  paper  future  profits  are 
oftener  illusory  than  real.  Assume,  with  this  witness,  that 
to-day  his  fuel  would  cost  no  more  for  a  large  additional 
output.  How  can  he  undertake  to  fix  for  years  the  cost  of 
labor  and  materials  for  operating  his  plant?  How  can  he  de- 
termine that  in  the  future  rival  manufacturers  will  not  have 
advantages  in  some  other  location  superior  to  his,  and  un- 
dersell him  in  the  market?  How  can  he  determine  that  his 
present  supply  of  natural  gas  will  continue ;  that  it  will  not 
soon  give  out,  and,  instead  of  being  sufi&cient  to  run  ad- 
ditional furnaces,*  will  not  be  sufl&cient  to  run  his  present 
ones?  The  testimony  on  this  subject  was  widely  speculative, 
and  should  have  been  excluded  or  promptly  stricken  out. 

The  second  assignment  of  error  is  also  sustained.  The 
plaintiffs  proposed  to  prove  that  the  wareroom,  a  wooden 
structure,  was  located  within  six  feet  of  the  railroad ;  that  in 
this  were  stored  large  quantities  of  manufactured  goods,  hay, 
and  pine  boxes  for  packing;  and  that  the  property  in  con- 
sequence was  continually  in  imminent  danger  of  destruction 
by  fire  from  the  operations  of  the  road.  The  offer  was 
objected  to  as  irrelevant  and  speculative.  The  court,  appar- 
ently with  some  hesitation,  overruled  the  objection;  saying 
that,  while  the  quantities  and  kind  of  property  plaintiffs 
actually  kept  in  the  wareroom  from  time  to  time  were  not 
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relevant,  yet  the  purpose  of  the  wareroom — the  packing  and 
storage  of  goods,  hay,  and  pine  boxes,  as  a  part  of  the 
necessary  operations  of  the  room — was  relevant.  After 
stating  the  purpose  of  the  building,  this  question  was  put : 
**Q.  In  the  use  of  this  wareroom,  what  material  do  you  nec- 
essarily have  to  have  on  hand,  and  in  what  quantities?" 
Then  defendant's  counsel  repeated  his  objection,  to  which 
the  court  replied  :  **It  simply  goes  to  show  how  much  danger 
there  is ;  he  is  not  asking  any  damages  for  these  particular 
goods.**  So  the  objection  was  overruled,  and  the  witness 
answered:  **We  use  packing  hay  principally;  we  buy  the 
packing  hay  in  car  loads  and  boxes."  The  plaintiffs,  also, 
against  the  objection  of  defendant,  gave  evidence  that  the 
value  of  the  goods  in  the  warerooms  was  $40,000;  also  that 
the  cost  of  the  building  was  $17,000.  There  was  also  testi- 
mony that  very  many  locomotives  would  pass  this  combusti- 
ble building  filled  with  inflammable  material  each  day,  and 
that,  by  reason  of  the  grade,  many  sparks  would  be  thrown 
off,  and  there  was  constantly  great  danger  of  fire  to  this 
$57,000  worth  of  property,  six  feet  from  the  passing  loco - 
motive.  ,  , 

As  to  risk  from  fire  incident  to  the  lawful  operation  of  a 
road,  there  are  two  theories  upon  which  the  claimant  for 
damages  can  properly  argue  such  risk  is  material  evidence 
in  his  favor:  (l)  He  can  claim  the  danger  is  so  imminent 
that  no  man  of  common  prudence  would  maintain  his  build- 
ing in  such  proximity  to  the  railroad.  In  that  case,  he  is 
entitled  to  the  cost  of  removal  of  his  building  and  its  recon- 
struction in  a  safe  place.  (2)  If  the  danger  be  not  great, 
either  from  the  fireproof  character  of  the  structure  or  its 
distance  from  the  railroad,  yet,  if  it  can  still  be  said  there  ip 
some  risk  from  fire  by  reason  of  the  lawful  operation  of  the 
road,  he  can  claim  that  the  fact  depreciates  the  market  value 
of  the  land  entered  upon.  In  the  first  case,  it  is  the  loss  of 
the  improvement;  in  the  second,  a  disadvantage  in  the  use. 
This  is  settled  by  numerous  authorities,  among  them  Rail- 
road Co.  2/.  Stauffer,  60  Pa.   St.   374;  Railroad  Co.  z/.  Mc- 
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Closkey,  110  Pa.  St.  436, 1  Atl.  555;  Setlzerz;.  Railroad  Co.^ 
112  Pa.  St.  56,  4  Atl.  370. 

The  claim  of  plaintiffs  here,  in  view  of  their  propositions 
of  evidence,  the  purpose  of  it,  and  the  effect  of  it,  was  to 
establish  that  a  combustible  building,  filled  with 
highly  inflammable  material,  was  in  daily  dan-  jytMgwttom' 
ger  of  destruction  from  fire  because  of  the  lawful 
use  of  locomotives.  No  man  of  common  prudence  would 
maintain  that  building  in  that  situation,  if  plaintiffs'  own 
testimony  be  believed.  Their  damage,  then,  arose,  not  from 
a  disadvantage  in  the  use,  but  a  direct  expense  in  removing 
the  building  and  reconstructing  it  elsewhere.  As,  from  the 
testimony,  its  total  cost  for  material  and  labor  in  its  first 
construction  was  only  $1,700,  the  cost  of  removal,  with  the 
use  of  the  old  material,  would,  not  probably  exceed  this. 
However  this  may  be,  the  matter  was  the  subject  of  proof  to 
as  approximate  a  certainty  as  any  other  disputed  question,, 
for  the  cost  could  riot  be  fanciful  or  speculative.  If  the 
building  was  not  in  any  imminent  danger,  then  the  risk  was 
not  one  to  be  compensated  as  an  independent  item  of  damage, 
but  a  mere  disadvantage,  which  might  depreciate  the  market 
value  of  plaintiffs'  land,  and  be  considered  by  the  jury  in 
their  comparison  of  the  benefits  and  disadvantages.  In 
neither  case  was  evidence  of  the  large  value  of  the  contents 
of  the  building  admissible.  If  the  wareroom  was  practically 
useless  in  that  situation,  as  is  the  inevitable  inference  from 
plaintiffs'  opinion  of  the  great  danger,  then  they  were  bound, 
in  common  prudence,  .to  remove  both  before  destruction.  If 
the  danger  was  such  as  to  amount  to  a  disadvantage  merely, 
then  the  value  of  the  contents  was  immaterial,  because 
wholly  speculative.  What  quantity  of  material  will  be 
stored  in  a  building  when  a  x>ossible  future  accidental  fire 
occurs  cannot  be  foreseen.  Therefore  its  present  value,  as  a 
fact  from  which  to  determine  its  value  on  the  happening  of  a 
problematical  event  in  the  future,  is  a  mere  conjecture  or 
guess.  No  fire  insurance  company  accepts  risks  on  such  a 
basis.     Their  contracts  for  indemnity  are  always  contingent. 
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Upon  proof  of  actual  loss  after  a  fire.  Even  testimony  of 
insurance  experts,  as  to  increase  of  premium  rates,  in  Patten 
V,  Railroad  Co.,  33  Pa.  St.  426,  was  held  inadmissible  against 
the  railroad  company  to  show  damage,  because,  as  the  court 
said:  ''Insurance  itself  is  an  approximate  calculation  of 
chances,  and  is  a  mere  speculation  upon  assumed  uncer- 
tainties. But,  speculative  as  it  is,  the  insurance  company 
has  always  one  element  of  certainty,  proof  of  actual  loss  after 
an  actual  fire,  which  the  railroad  company  cannot  have. 
The  damage  against  the  latter  are  assessed,  once  for  all, 
when  the  land  is  taken,  on  a  most  uncertain  basis,  — 
so  uncertain  that,  at  common  law,  consideration  of  such  a 
disadvantage  was  not  permitted.  It  is  only  by  our  constitu- 
tion and  statute  that  a  risk  arising  from  the  future 
lawful  operation  is  unauthorized,  and,  under  our  interpreta- 
tion of  the  statute,  this  risk  cannot  constitute  an  independent 
subject  of  damages,  to  be  itemized  by  the  jury,  but  is  only  a 
disadvantage,  to  be  considered,  along  with  other  disadvan- 
tages^ in  arriving  at  the  market  value  of  the  land  immediately 
after  the  construction  of  the  road."  Is  there  an  increased 
risk  from  accidental  fire?  !ls  it  of  such  character  as  to  depre- 
ciate the  selling  value  of  the  land?  As  we  have  noticed,  in 
the  first  proposition  of  plaintiff  the  destruction  of  the  prop- 
erty is>almost  certain;  in  the  second,  such  a  result  is  very 
remote, — it  is  improbable  that  it  ever  will  occur, — yet  there 
was  placed  before  the  jury,  as  subject  to  risk,  the  value  of 
property  to  the  amount  of  $57,000.  This  was  an  invitation 
to  them  to  allow  sufficient  damages  for  the  insurance  of  this 
amount,  not  only  against  a  remote  risk,  but  of  a  wholly  un- 
certain value  at  the  date  of  a  possible  fire.  The  value  of  the 
property  was  wholly  irrelevant,  and  could  only  serve  to  di- 
vert the  mind  of  the  jury  from  the  true  test, — the  market 
value  of  the  land  immediately  before  and  immediately  after 
the  construction  of  the  road.  If  counsel  for  defendant  chooses, 
on  cross-examination,  to  draw  from  the  witness  the  items 
which  enter  into  his  calculation  of  depreciation  from  this 
particular  risk,  that  is  his  lookout.     Here  the  plaintiffs  not 
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only  proposed  to  prove  an  irrelevant  fact,  the  value  of  the 
contents  of  the  wareroom  at  the  date  of  the  entry  upon 
the  land,  but,  against  objection  of  defendant's  counsel,  ad- 
duced testimony  in  support  of  the  proposition.  This  was 
manifest  error,  and  could  not  fail  to  unjustly  prejudice 
defendant. 

As  to  the  fifth  assignment,  there  was  no  error  on  part  of 
the  court  in  its  rulings  on  the  admission  of  the  evidence! 
The  question  to  Albert  Hamilton,  one  of  plaintiffs,  when  on 
the  witness  stand,  was:  **Is  the  construction 
and  operation  of  this  road  in  any  way  benefi  -    wlS^S!^^ 
cial  to  your  property  or  to  you  as  owner?"  This 
was  properly  objected  to.     The  subject  of  inquiry  was  the 
benefit  to  the  land,  and  the  court  rightly  said  that  the  ques- 
tion must  be  restricted  to  that  subject.     The  witness  then 
answered  that  it  was  of  no  benefit  to  them  or  to  the  land. 
The  court  did  all  it  could  do  to  confine  the  answers  to  what 
was    relevant,    and    failed  only  because    of    the  apparent 
persistency  of  the  witness  in  answering  an  improper  ques- 
tion put  by  his  counsel.     The  error  of  counsel  and  witness 
could  only  be  cured  by  striking  out  the  incompetent  testi  - 
mony  or  by  properly  cautioning  the  jury  against  it.     The 
question,  as  the  court  properly  said,  was  not  one  of  benefit  to 
plaintiffs,  but  to  the  land.     They  already  had  access  to  two 
railroads,  and  said  they  wanted  no  more.   Therefore  the  new 
road  was  of  no  benefit  to  them.  It  was  immaterial  what  they 
wanted ;  what  would  purchasers  in  the  market  want,  was  the 
test  to  determine  whether  the  land  had  been  benefited.     As 
a  general  rule,  the  manufacturer  thinks  his  property  spec- 
ially benefited  by  the  construction  of  competing  roads,  and, 
in  offering  to  sell,  he  uses  the  fact  of  accessibility  to  several 
as  a  special  inducement  to  purchasers  to  buy.  So,  it  is  wholly 
unimportant  whether  these  plaintiffs  wanted  another  railroad. 
The  single  question  was  whether  this  one  specially  benefited 
a  manufacturing  property  to  which  was  carried  by  rail  raw 
material,  and  from  which  was  carried  to  market  the  finished 
product.     These  plaintiffs  may  have  owned  securities  in  the 
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other  roads ;  may  have  had  friendly  relations  with  their  oflficers 
and  managers;  and,  for  other  reasons,  may  not  have  desired 
increased  facilities  for  shipment  on  a  new  road.  If  the  new 
road  added  to  the  market  value  of  this  property  specially,  as 
distinguished  from  the  benefit  to  all  property  by  such  an  im- 
provement, the  defendant  has  a  right  to  a  proper  consider- 
ation of  the  fact,  without  regard  to  plaintiffs*  wishes  in  the 
matter,  and  the  jury  should  have  been  so  instructed  in  the 
plainest  terms. 

There  is  nothing  in  the  charge  of  the  learned  judge  of  the 
court  below  which  conflicts  with  the  oft -repeated  rules  of  law 
applicable  to  such  cases.  In  the  abstract,  it  is  rigidly  cor- 
rect, and,  if  it  had  been  addressed  to  a  jury  of  lawyers,  would 
probably  have  controlled  them  in  their  conclusions  upon  the 
evidence.  But  what  defendant  had  a  right  to  expect — nay, 
to  demand — was  not  alone  a  defunctory  statement  of  the  law^ 
which  the  jury  seems  not  to  have  understood,  or,  if  under- 
stood, to  have  disregarded,  but  also  a  calling  of  their  atten- 
tion to  the  particular  points  in  dispute  in  the  evidence,  and 
then  pointing  out  to  them  their  plain  duty  as  to  a  finding  of 
fact  from  the  weight  of  it;  then  their  duty  to  apply  the  law 
to  the  fact  so  found.  The  inadmissible  evidence  as  to  future 
profits,  and  the  inconsistent  theories  of  plaintiffs,  by  which 
was  lugged  in  the  large  value  of  the  contents  of  the  wareroom^ 
which  was  inadmissible  on  either  theory,  probably  had  much 
to  do  with  what  seems  to  us  a  verdict  decidedly  against  the 
weight  of  the  evidence.  The  judgment  is  reversed,  and  a 
venire  facias  de  novo  awarded. 


.    NOTES. 

« 
Eminent   Domain — Damages— Prospective  Profits. — In  Becker  v, 

Philadelphia  &  R.  T.  R.  Co.,  177  Pa.  St.  252,  6  Am.  &  Eng.  R.  Cas., 

N.  S.,  174,   it  was  held  that  loss  of.  profits  of  a  business  carried  on 

upon  the  premises  by  reason  of  the  taking  of  the  place  of  business- 

cannot  be  recovered  in  condemnation  proceedings. 

And  in  Pittsburgh  &  W.  R.  Co.  v.  Patterson,  107  Pa.  St.  461,  it  was 

held  that  the  jnrj  cannot  take  into  consideration  any  supposed  loss 
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to  the  plaintiff  of  profits  in  his  business  by  reason  of  the  appropria-* 
tion  of  his  property  by  the  railroad  company.  De  Buol  v,  Freeport 
&  M.  R.  R.  Co.  Ill  111.  499;  Chicago,  etc.,  R.  Co.  v.  Dresel,  110  111.  89. 

Damag-es  are  not  to  be  given  for  the  probable  injury  which  the 
business  of  a  landowner  may  suffer  from  competition,  introduced  by 
the  building  of  the  new  road.  Petition  of  Mt.  Washington  Road 
Co.,  35  N.  H.  134;  Harvey  v,  Lackawanna  &  B.  R.  Co.,  47  Pa.  St, 
428. 

In  assessing  the  damages  that  will  be  done  to  a  turnpike  road  hy 
reason  of  the  building  of  a  railroad,  the  fact  that  the  business  of 
the  turnpike  company  will  be  diminished  by  reason  of  the  railroad 
running  in  the  same  general  direction,  and  by  its  carrying  persons 
that  would  otherwise  travel  on  the  turnpike,  cannot  be  considered » 
Troy  &  B.  R.  Co.  v.  Northern  Turnpike  Co.,  16  Barb.  (N.  Y.)  100. 

In  an  English  case,  however,  Ripley  v.  Great  Northern  R.  Co.,  L» 
R.  10  Ch.  435,  prospective  profits  were  considered.  An  owner  of 
land  constructed  a  reservoir  thereon  for  the  purpose  of  supplying 
the  town  with  water.  A  railroad  took  part  of  the  land,  upon  which 
he  expected  mills  would  be  erected  to  which  he  would  supply  water 
from  the  reservoir.  He  claimed,  as  compensation,  a  certain  sum  as 
the  value  of  the  land  taken,  and  another  '^^for  prospective  profits  to 
be  derived  from  supplying,  from  his  reservoir,  water  to  the  mills 
which  might  be  built  upon  his  other  lands**'  It  was  argued  in  the 
Court -of  Chancery  Appeals  that  **the  reservoir  ought  only  to  be  valued 
as  so  much  land."  Said  Sir  W.  M.  James,  L.  J.  :  **He  was  to  be 
compensated  for  any  damage  done  to  his  other  land.  He  says  that 
he  is  very  much  damaged  as  to  his  other  land  by  the  diminution  in 
value  of  a  reservoir  which  is  left  upon*his  hands,  and  which  will 
probably  supply  some  water,  but  which  was  intended  to  supply  a. 
great  deal  more.  This  water  he  is  now  prevented  from  supplying- 
by  reason  of  the  acts  of  the  railway  company,  and  that  was  a  dam- 
age to  be  supplied  in  some  way  or  another.*'  One  of  the  other  judges 
said  that  **evidence  of  profits  was  properly  received  *  *  *  for  the 
purpose  of  arriving  at  what  was  the  real  sum  to  be  awarded,  making- 
all  proper  deductions. 

And  in  Weyer  v.  Chicago,  W.  &  N.  R.  Co.,  68  Wis.  180,  31  N.  W. 
Rep.  710,  it  was  held  that  in  estimating  the  value  of  land  taken  for  a 
railroad,  the  jury  may  take  into  consideration  its  productiveness,  or 
the  income  which  might  have  been  derived  from  it  if  it  had  not  been 
taken. 

Same — Same— Danger  from  Fire. — In  awarding  damages  to  the 
owner  of  land  taken  for  a  railroad,  the  exposure  of  his  remaining:* 
land  and  buildings  to  fire  from  the  company's  trains  or  engines  is  a 
proper  element  to  be  considered  in  making  the  estimate. 

13  (N  8)  A  &  E  R  Cas— 25 
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Arkansas, — St.  Louis,  etc.,  R.  Co.  v,  Anderson,  39  Ark.  167;  Texas, 
«tc.,  R.  Co.  V.  Cella,  42  Ark.   528. 

Illinois, — Centralia,  etc.,  R.  Co.  v.  Brake,  125  111.  393 ;  Jones  v, 
Chicago,  etc.,  R.  Co.,  68  111.  380;  Keithsburg,  etc.,  R.  Co.  v.  Henry, 
76111.290;  Chicago,  etc.,  R.  Co.  v.  Aldrich,  134  111.  9;  St.  Louis,  etc., 
R.  Co.  V.  Springfield,  etc.,  R.  Co.,  96  111.  274  ;  St.  Louis,  etc.,  R.  Co. 
V,  Teters,  68  111.  144. 

Indiana, — Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.,  59  Ind.  205  ;  La- 
fayette, etc.,  R.  Co.  V.  Murdock,  68  Ind.  137. 

Iowa. — Dreher  v.  Iowa  Southwestern  R.  Co.,  59  Iowa  599  ;  Pingery 

V.  Cherokee,  etc.,  R.  Co.,  78  Iowa  438  ;  Wilson  v,  Des  Moines,  etc., 

R.  Co.,  67  Iowa  509.    Cbw^ar^  Lance  v,  Chicago,  etc.,  R.  Co.,  57  Iowa 

'^36 ;  and  see  Rodemacher  v,  Milwaukee,  etc.,  R.  Co.,  41  Iowa  297,  20 

Am.  Rep.  592. 

Kansas, — Kansas  City,  etc.,  R.  Co.  v,  Kregelo,  32  Kan.  608,  20  Am. 
'  Sl  Eng.  R.  Cas.  241 ;  Leroy,  etc.,  R.  Co.  v.  Ross,  40  Kan.  598,  36  Am. 
A  Eng.  R.  Cas.  653  ;  St.  Louis,  etc.,  R.  Co.  v,  McAuli£P,  43  Kan.  185 ; 
*  Chicago,  etc.,  R.  Co.  v.  Woodward,  47  Kan.  191. 

Maine.^Bamgor,  etc.,  R.  Co.  v.  McComb,  60  Me.  290. 

Massachusetts, — Pierce  v,  Worcester,  etc.,  R.  Co.,  105  Mass.  199  ; 
Webber  v.  Eastern  R.  Co.,  2  Met.  (Mass.)  147. 

Minnesota, — Johnson  v,  Chicago,  etc.,  R.  Co.,  37  Minn.  519 ;  Still- 
man  V,  Northern  Pac,  etc.,  R.  Co.,  34  Minn.  420  ;  Curtis  v,  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  28 ;  Colvill  v,  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
283;  Harrington  v,  St.  Paul,  etc.,  R.  Co.,  17  Minn.  215. 

Nebraska, — Republican  Valley  R.  Co.  v,  Linn,  15  Neb.  234. 

New  Hampshire,— Adden  v.  White  Mountains  R.  Co.,  55  N.  H.  413, 
20  Am.  Rep.  220. 

New  Jersey, — Somerville,  etc.,  R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

(7AzV>.— Hatch  v,  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St.  92. 

Oregon, — Oregon,  etc.,  R.  Co.  v.  Barlow,  3  Oregon  311. 

Pennsylvania, — Wilmington,  etc.,  R.  Co.  v.  Stau£Per,  60  Pa.  St. 
374,  100  Am.  Dec.  574. 

Texas,— GrJxVf,  etc.,  R.  Co.  v,  Eddins,  60  Tex.  656;  Gulf,  etc.,  R. 
Co.  V,  Bock,  63  Tex.  245 ;  International,  etc.,  R.  Co.  v.  Pape,  62  Tex. 
J13. 

IVisconsin, — "Rooster  i/.  Sugar  River  Valley  R.  Co.,  57  Wis.  311. 
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SewELL  et  al, 

V, 

Chicago  Terminal  Transfer  R.  Co. 

{Supreme  Court  of  Illinois,  Dec,  21,  i8g8,) 

Eminent  Domain — Damages — Evidence.* — In  proceedings  to  con- 
demn a  strip  of  land  through  a  tract  for  a  right  of  way,  the  opinion 
of  a  witness  who  has  testified  that  he  is  acquainted  with  the  value 
of  the  tract,  the  values  of  land  in  the  vicinitjT,  and  the  effects  of 
railroads  on  property,  is  admissible  to  show  whether  or  not  the 
remainder  of  the  track  would  be  benefited  by  the  operation  of  the 
railroad,  although  such  witness  is  not  an  expert. 

Appeal  by  defendants  from  Cook  county  superior  court. 
Reversed. 

F.  M,  Lowes,  for  appellants. 
Kemper  K.  Knapp,  for  appellee. 

Carter,  C.  J.  This  appeal  was  taken  from  a  judgment 
condemning  as  a  right  of  way,  on  appellee's  petition,  a  strip 
of  land  66  feet  wide,  running  diagonally  across  a  tract  of 
land  of  apx)ellants  containing  119  acres,  situated  about  one 
mile  northwest  of  the  limits  of  the  city  of  Chicago.  Appel- 
lants claim  damages  also  to  the  land  not  taken.  The  jury 
found  the  value  of  the  land  taken  was  $425  per  acre,  and 
also  awarded  appellants  $850  as  damages  to  the  land  not 
taken.  Numerous  errors  have  been  assigned,  but  they  all 
relate  to  the  alleged  inadequacy  of  the  amount  allowed  as 
damages  to  the  land  not  taken.  The  whole  tract  was  nearly 
square  in  form,  and  appellee's  road  would  so  divide  it  as  to 
leave  on  one  side,  in  the  southeast  corner,  upwards  of  19 
acres,  and  on  the  other  the  rest  of  the  tract  not  taken  for  the 
right  of- way.     The  value  testified  to  by  the  witnesses  ranged 

*As  to  Admissibility  of  Opinion  Evidence,  see  10  Am.  &  Kng. 
Enc.  I/aw  (2nd  Ed.)  1157. 
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from  $300  to  $500  per  acre,  and  according  to  the  finding  of 
the  jury  the  whole  tract  was  worth  upwards  of  $50,000.  There 
was  testimony  tending  to  prove  that  the  land  was  valuable  for 
purposes  of  subdivision,  and  witnesses  for  appellants,  held 
by  the  court  qualified  to  testify,  fixed  the  damages  to  the 
land  not  taken  at  $8,000  and  upwards.  Appellee  produced 
evidence  tending  to  prove  that  the  construction  and  operation 
of  its  road, — which  was  to  be  a  belt  line  around  Chicago^ 
connecting  with  all  roads  entering  that  city,  and  to  be  used 
for  transporting  freight  only, — would  cause  manufactories  to 
be  built  along  its  line  and  upon  or  near  appellants'  land^ 
and  that  the  tract  would  be  benefited  more  than  it  would  be 
damaged.  We  shall  not  enter  upon  a  discussion  here  of 
appellee's  evidence  on  this  branch  of  the  case,  except  to  say 
that  it  assumed  a  wide  latitude,  and  approached  near  to  a 
character  that  was  purely  speculative.  But  we  are  of  the 
opinion   that  the   court   applied   a    rule   too   restrictive  to 

« 

appellants  in  the  examination  of  their  witnesses,  and  the 
judgment  must  be  reversed  for  that  reason. 

After  appellee  had  produced  its  evidence  to  prove  that  the 
land  not  taken  would  not  be  damaged,  but  would  be  benefited ^ 
by  the  road,  appellee  called,  among  others,  George  Goodyear, 
who  testified  that  he  resided  at  Dunning,  which,  as  we 
understand,  is  in  the  neighborhood  of  the  property  in  ques- 
tion ;  that  he  was  acquainted  with  the  property,  owned  land 
adjoining  it,  and  was  acquainted  with  its  value,  and  the 
values  of  land  in  that  vicinity ;  that  its  value  was  $500  per 
acre,  and  that  he  was  "acquainted  with  the  effects  of  rail- 
roads on  property."  Appellants  then  asked  the  witness  this 
question:  *'Can  you  state  whether,  in  your  opinion,  the 
operation  of  this  railroad  through  that  land  would  be  a  benefit 
to  it?"  The  court  refused  to  permit  the  witness  to  answer,  and 
appellants  offered  to  prove  by  the  witness  that  the  railroad 
would  greatly  damage  the  land, — would  depreciate  its  value 
to  the  extent  of  $5,000.  The  court  erred  in  refusing  to  allow 
the  witness  to  answer  the  question  and  to  be  examined  on 
the  subject  inquired  about.     The  full  extent  of  his  informa- 


Am  &  Engr*  EMINENT  DOMAIN  389 

RCas 

Sewell  V.  Chicago  Terminal  Transfer  R.  Co 

tion  and  the  value  and  weight  of  his  testimony  could  have 
been  elicited  on  cross-examination.  If  none  but  experts 
could  testify  upon  such  subjects,  the  owners  of  land  con- 
demned for  railroad  purposes  would  have  very  inadequate 
protection  of  their  property  rights.  Substantially  the  same 
question  has  been  decided  by  the  court  in  Railway  Co  v. 
Nix,  137  111.  141,  27  N.  E.  81,  and  other  cases.  In  the  Nix 
Case  we  said:  "The  question  called  for  the  opinion  of  the 
witnesses  as  to  the  value  of  the  land  not  taken,  as  affected 
by  the  construction  and  operation  of  the  railway.  It  is  not 
the  rule  that  on  the  question  of  the  value  of  property  no  wit  - 
nesses  can  be  examined  but  those  engaged  in  buying  and 
selling  the  species  of  property  under  investigation,  but,  on 
the  contrary,  any  person  knowing  the  property  and  its  value 
may  testify,  the  weight  to  be  given  to  their  testimony  being 
left  to  the  jury.  White  v.  Hermann,  51  111.  243 ;  Johnson  v. 
Railway  Co.,  Ill  111.  413.  The  precise  question  arising 
here  was  decided  in  Railroad  Co.  v.  Henry,  79  111.  290,  where 
it  was  held  that,  on  an  assessment  of  damages  under  a  pro- 
ceeding by  a  railroad  company  to  condemn  a  right  of  way 
through  a  farm,  it  is  competent  for  witnesses  who  are  ac- 
quainted with  the  farm,  and  familiar  with  the  use  and  pro- 
ductions of  such  property,  and  its  value,  to  give  their 
opinions  as  to  the  extent  of  damages  which  the  construction 
of  the  road  over  the  same  will  occasion,  leaving  it  to  the  jury 
to  give  their  evidence  such  weight  as,  in  their  opinion,  it  may 
deserve."  Railroad  Co.  v.  Dickinson,  161  111.  22,  43  N.  E. 
706. 

These  views  apply  also  to  the  witness  Hatch,  offered  by 
appellants,  and  whose  testimony  was  refused  by  the  court. 
A  witness  for  appellee  (its  general  agent,  who  did  not  appear 
to  know  the  value  of  the  land  in  controversy,  nor  the  uses  to 
which  it  was  adapted,  or  for  which  it  was  most  valuable) 
had  testified,  against  appellants'  objection,  from  his  knowl- 
edge of  the  effect  of  the  road  on  lands  at  Harvey  (a  place  26 
miles  away)  and  from  his  experience  in  railroad  business, 
and  in  view  of  his  * 'experience  in  the  location  of  industries 
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and  the  serving  of  industries  by  the  road,*'  that  the  road 
would  be  a  great  benefit  to  that  part  of  this  tract  not  taken, 
and  that  he  had  found  that  there  had  been  an  increase  in 
value  of  property  wherever  this  road  had  run. 

It  is  apparent  from  the  record  that  appellants  were  placed 
at  a  disadvantage  by  the  rulings  of  the  court,  and  from  the 
amount  of  damages  allowed  for  cutting  into  irregular  frag- 
ments this  valuable  tract  of  land  it  cannot  be  said  that  ap  - 
pellants  were  not  prejudiced.  For  the  error  mentioned  the 
judgment  is  reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


Sheldon 

Boston  &  A.  R.  Co. 
Sheldon  et  al. 

V. 

Same. 

(Supreme  Judicial  Court  of  Massachusetts^  Nov,  21,  i8gS.) 

Changing  Roadbed — Right  to  Compensation  for  Injury  to  Well  on 
Land  not  Condemned.* — Where  a  railroad  company  in  excavating^ 
for  the  purpose  of  changing  the  grade  of  its  roadbed,  upon  land 
acquired  by  it  for  such  purpose,  through  condemnation,  drains  a 
well  situated  upon  land  a  short  distance  from  the  land  condemned, 
the  'owner  of  such  well  may  recover  damag'es  from  the  company, 
thoug-h  no  part  of  his  land  was  condemned  by  the  company,  the  rule 
governing  where  land  has  been  taken  under  the  provisions  of  the 
public  statutes  for  locating  new  railroads  being  applicable. 

Exceptions  by  petitioners  from  Middlesex  county  supe- 
rior court.     Exceptions  sustained, 

F.  M,  For  bushy  for  petitioners. 

P.    H,    Cooney   and    H,   C,    Mulligan  y   for    respondent. 

Knowlton,  J.  The  respondent  took  land,  under  St.  1890. 
c.  428,  and  St.  1891,  c.  123,  for  the  purpose  of  changing  its 

*See  notes  at  end  of  case. 
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£:rade  at  a  crossing,  in  accordance  with  the  report  of  commis-^ 
sioners  appointed  under   the  provisions  of  the  statutes.     It 
excavated  the  land  along  the  line  of  the  new  location  to  the 
depth  of  about  15  feet  below  the  level  of  its  former  roadbed » 
and  thereby  permanently  drained  the  wells  of  the  petitioners 
on  their  lands,  a  short  distance  away  from  the  land  taken,. 
and  separated  from  it  by  the  land  of  other  persons.     These 
petitions  are  brought  by  the  petitioners,  respectively,  to  re- 
cover damages  for  the  loss  of  their  respective  wells,  and  no 
other  damage  is  claimed.     Damages  in  such  cases  are  to  be 
assessed,  "in  the  same  manner,  and  under  like  rules  of  law 
as  damages  may  be  determined  when  occasioned  by  the  tak- 
ing of  land  for  locating  and  laying  out  railroads  and  public 
ways,  respectively,  in  such  city  or  town.*'     St.  1890,  c.  428, 
§5;  St.    1891,  c.    123,  §  1.     If  any  part  of  the  land  of  the 
petitioners  had  been  taken,  there  is  no  doubt,  upon  all  the 
authorities,  that  in  assessing  their  damages   an  allowance 
would  have  been  made  for  the  draining  of  their  wells  upon 
the  land  that  remained.     First  Church  in  Boston  v.  City  of 
Boston,  14  Gray,  214 ;  Geraghty  v.  City  of  Boston,  120  Mass. 
416;  Murphy  v.  City  of  Boston,  Id.  419;  Brady  z/.  City  of 
Fall  River,  121  Mass.  262-264;  Lane  v.  City  of  Boston,  125 
Mass.  •  519;  Sisson  v.  City  of  New  Bedford,  137  Mass.  255. 
There  are  many  cases  in  which  the  statute  giving  damages 
occasioned  by  the  taking  of  land  for  railroads  has  been  dis  - 
cussed,  and  in   which  it  has  been   said   that  the  right  of  one 
who  has  suffered  special  and  peculiar  damages  to  his  prop- 
erty, occasioned  by  the  taking  of  land  for  a  railroad,  to  re- 
cover damages   for  his   injury,  does   not  depend   upon   the 
question  whether  any  part  of  his   land  is  taken.     Dodge  v.. 
Commissioners,  3  Mete.     (Mass.)  380;  Ashby  v.  Railroad 
Co.,  5  Mete.   (Mass.)  368;  Parker  v.  Railroad  Co.,  3  Cush. 
107;  Babcock  v.  Western   R.    Corp.,  9  Mete.    (Mass.)  553,. 
555;  Proprietors  of  Locks  and   Canals   v,  Nashua  &  L.  R. 
Corp.,  10  Cush.  385;  Curtis  v.  Railroad  Co..  14  Allen,  55; 
Parker  v.  Railroad  Co.,  supra,  was  almost  identical  with  the 
case  at  bar,  except  that  the  land  was  taken  for  the  construe- 
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tion  of  a  new  railroad,  instead  of  for  the  alteration  of  an  old 
one.  It  was  held  that  the  petitioner,  no  part  of  whose  land 
was  taken,  might  recover  damages  for  the  draining  of  his 
well.  In  Trowbridge  v,  Brookline,  144  Mass.  139,  10  N.  E. 
796,  it  was  held,  after  full  consideration  and  a  citation  of  the 
authorities,  that  one  might  recover  damages  to  his  land 
caused  by  the  construction  of  a  sewer,  although  no  part  of 
the  land  was  taken  or  entered  upon.  In  Dana  v.  City  of 
Boston,  170  Mass.  593,  49  N.  E.  1013,— the  latest  case  con- 
sidered by  this  court, — the  petitioners,  no  part  of  whose  land 
abutted  upon  the  highway,  were  allowed  to  recover  damages 
to  their  property  from  the  changing  of  the  grade  in  making 
specific  repairs  upon  a  highway.  The  language  of  the  stat- 
utes under  which  these  decisions  were  made,  as  construed  by 
the  court,  seems  to  show  a  purpose  on  the  part  of  the  legis- 
lature, when  land  is  taken  for  the  construction  of  a  railroad, 
a  highway,  or  a  sewer,  not  only  to  make  compensation  to 
owners  for  the  land  taken,  but  also,  when  one  suffers  special 
and  peculiar  damages  to  his  property  by  the  taking  of  land 
for  such  a  use,  to  compensate  him  for  the  injury.  These 
cases  show  that  the  principle  applies,  without  reference  to 
the  question  whether  any  part  of  the  petitioner's  land  is  taken, 
so  as  also  to  give  him  the  right  to  payment  for  property 
which  passes  to  the  public.  These  principles  and  authorities 
control  the  present  case,  unless  a  distinction  is  to  be  made 
between  cases  which  arise  under  these  statutes  in  regard  to 
railroad  crossings  and  those  that  arise  under  the  Public  Stat- 
utes authorizing  the  taking  of  land  for  the  construction  of 
new  railroads  and  highways.  Where  statutes  are  parts  of  a 
general  system  relating  to  the  same  class  of  subjects,  and 
rest  upon  the  same  reasons,  they  should  be  so  construed,  if 
possible,  as  to  be  uniform  in  their  application,  and  in  the 
results  which  they  accomplish.  There  can  be  no  doubt  that 
these  enactments  in  regard  to  changes  at  railroad  crossings 
look  to  damages  caused  by  the  use  to  which  the  land  is  to  be 
put,  as  well  as  the  analogous  sections  of  the  Public  Statutes 
to  which   they  refer.     In   terms,  they  give  compensation  for 
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damages  occasioned  by  the  taking  of  lands  for  these  public 

uses.  The  provisions  of  the  Public  Statutes  go  no  further. 
The  questions  involved  in  the  present  case  were  considered 
in  Rand  v.  City  of  Boston,  164  Mass.  354,  41  N.  E.  484,  and 
the  decision  was  made  to  turn  upon  the  distinction  between 
the  language  of  the  statute  and  the  provisions  of  the  Public 
Statutes  in  regard  to  taking  lands  for  sewers  and  for  rail- 
roads. Whether  there  is  or  is  not  a  sound  distinction  be- 
tween this  case  and  the  present  cases,  a  majority  of  the  court 
are  of  opinion  that  the  present  cases  should  be  decided  as  if 
the  land  had  been  taken  under  the  provisions  of  the  Public 
Statutes  for  locating  new  railroads.     Exceptions  sustained. 


NOTES. 

Eminent  Domain — Damages  Not  Allowed  Where  no  Part  of  Prem- 
ises Are  Taken. — Ownens  of  property  adjoining-  a  public  work 
where  no  part  of  their  premises  is  taken  are  not  g-eneraUy  entitled 
to  compensation,  in  the  absence  of  statute  allowing  it,  for  conse- 
quential injuries  to  the  property  from  a  proper  and  necessary  opera- 
tion of  the  public  work.  All  such  injuries  are  considered  damnum 
absque  injuria, 

Colorado, — Colorado  Cent.  R.  Co.  v.  Mollandin,.4  Colo.  154. 

Illinois, — Hyde  Park  v,  Dunham,  85  111,  569 ;  Patterson  v,  Chicago, 
etc.,  R.  Co.,  75  111.  588  ;  Stetson  v,  Chicago,  etc.,  R.  Co.,  75  111.  74; 
Page  V.  Chicago,  etc.,  R.  Co.,  70  111.  324 ;  Pittsburg,  etc.,  R.  Co.  v, 
Reich,  101  111.  157. 

Iowa, — Tomlin  v,  Dubuque,  etc.,  R.  Co.,  32  Iowa  106,  7  Am.  Rep. 
176;  Milburn  v.  Cedar  Rapids,  12  Iowa  246  ;  Clinton  v.  Cedar  Rapids, 
etc.,  R.  Co.,  24  Iowa  455 ;  Slatten  v,  Des  Moines  Valley  R.  Co.,  29 
Iowa  149,  4  Am.  Rep.  205. 

Kentucky, — Louisville,  etc.,  R.  Co.  v.  Brown,  17  B.  Mon.  (Ky.)  763; 
Wolfe  V,  Covington,  etc.,  R.  Co.,  15  B.  Mon.  (Ky.)  404. 

iVaiW.— Nichols  v,  Somerset,  etc.,  R.  Co.,  43  Me.  356;  Whittier  v. 
Portland,  etc.,  R.  Co.,  38  Me.  26  ;  Rogers  v.  Kennebec,  etc.,  R.  Co., 
35  Me.  319. 

Minnesota. — Rochette  v.  Chicago,  etc.,  R.  Co.,  31  Minn.  201,  17 
Am.  &  Eng.  R.  Cas.  192  ;  Shaubut  v,  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
502. 

Missouri, — Porter  v.  North  Missouri  R.  Co.,  33  Mo.  128  ;  Lackland 
V.  North  Missouri  R.  Co.,  34  Mo.  259. 


394  EMINENT  DOMAIN  Vol  XHI 

(N8) 

Notes 

New  Hampshire. — Thompson  v.  Androscog-gin  River  Imp.  Co.,  54 

N.  H.  545,  58  N.  H.  108;   Eaton  z;.   Boston,  etc.,  R.  Co.,  51  N.  H.  504, 
12  Am.  Rep.  147. 

New  Jersey, — Morris,  etc.,  R.  Co.  v,  Newark,  10  N.  J.  Eiq.  352. 

New  York, — Selden  v,  Delaware,  etc.,  Canal  Co.,  29  N.  Y.  634; 
Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  42;  Arnold  v.  Hudson 
River  R.  Co.,  49  Barb.  (N.  Y.)  108 ;  Barnes  v.  South  Side  R.  Co.,  2 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  418  ;  People  v,  Kerr,  37  Barb. 
(N.  Y.)  414 ;  Story  v.  New  York  El.  R.  Co.,  90  N.  Y.  185, 43  Am.  Rep. 
146;  RadclifFe  v.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  357. 

Pennsylvania.—^X.xyxWi^r^  v.  Dunkirk,  etc.,  R.  Co.,  87  Pa.  St.  282; 
Horastein  v,  Atlantic,  etc.,  R.  Co.,  51  Pa.  St.  87  ;  Philadelphia,  etc., 
R.  Co.'s  Case,  6  Whart.  (Pa.)  25,  36  Am.  Dec.  202;  Com.  z/.  Erie, 
etc.,  R.  Co.,  28  Pa.  St.  339,  67  Am.  Dec.  471 ;  Mercer  v,  Pittsburg, 
etc.,  R.  Co.,  36  Pa.  St.  99. 

Vermont, — Richardson  v,  Vermont  Cent.  R.  Co.,  25  Vt.  465,  60  Am. 
Dec.  283. 

Wisconsin, — Alexander  v,  Milwaukee,  16  Wis.  247. 

Same — Damages  Allowed. — But  in  those  states  where  consequen- 
tial damages  are  provided  for  by  constitutional  or  statutory  provi- 
sions, compensation  may  be  had  for  injuries  to  property  although 
no  part  of  the  premises  is  taken.  Chicago,  etc.,  R.  Co.  v.  Ay  res,  106 
III.  511;  Chicago  v.  Union  Bldg.  Assoc,  102  111.  379,  40  Am.  Rep. 
598  ;  Rigney  v,  Chicago,  102  111.  64  ;  Pittsburg,  etc.,  R.  Co.  v,  Reich, 
101  111.  157 ;  Chicago,  etc.,  R.  Co.  v.  Hall,  90  111.  42  ;  Brown  v.  Provi- 
dence, etc.,  R.  Co.,  S  Gray  (Mass.)  35  ;  Dodge  v,  Essex  County,  3 
Met.  (Mass.)  380  ;  Republican  Valley  R.  Co.  v.  Fellers,  16  Neb.  169, 
20  Am.  &  Eng.  R.  Cas.  256  ;  Gottschalk  v,  Chicago,  etc.,  R.  Co.,  14 
Neb.  550 ;  Dearborn  v,  Boston,  etc.,  R.  Co.,  24  N.  H.  179  ;  Clark  v, 
Boston,  etc.,  R.  Co.,  24  N.  H.  114  ;  Watson  v,  Pittsburgh,  etc.,  R.  Co., 
37  Pa.  St.  469;  Schuylkill  Nav.  Co.  v,  Thoburn,  7  S.  &  R.  (Pa.)  411  ; 
Smith  V,  Gould,  61  Wis.  31,  5  Am.  &  Eng.  Corp.  Cas.  472. 


^ 


^ta&^ng  EMINENT  DOMAIN  395 

RCas 

Western  Union  Tel.  Co.  v,  Ann  Arbor  R.  Co 


Western  Union  Tel.  Co. 

V. 

Ann  Arbor  R.  Co. 

{Circuit  Court  of  Appeals y  Sixth  Circuity  Nov.  p,  i8g8.) 

Mortf^ages— Subsequent  Lease  by  Mortgs^gor— Rights  of  Mort* 
gagee. — Under  the  general  law,  no  contract  with,  or  lease  to,  a  third 
party,  with  respect  to  the  land,  which  the  mortgagor  may  make 
while  in  possession  is  binding  upon  the  mortgagee. 

Same — Same — Same — Statutes. —  And  such  rule  has  not  been 
changed  by  the  statute  of  Michigan  (2  How.  Ann.  St.  §  7847)  pro- 
viding that  no  act  of  ejectment  shall  be  maintained  by  a  mortgagee 
or  his  assigns  or  representatives  for  the  recovery  of  the  mortgaged 
premises  until  the  title  thereto  shall  have  become  absolute  upon  a 
foreclosure  of  the  mortgage. 

Telegraphs  and  Post  Roads— Federal  Statute.*— The  contention 
that  a  telegraph  company  may  continue  to  maintain  a  telegraph 
line  over  a  railroad,  which  it  had  maintained  under  such  a  contract 
from  the  mortgagor  of  the  road,  after  foreclosure  and  the  road  has 
passed  into  the  possession  of  another  company,  without  the  consent 
of  the  latter,  by  virtue  of  the  act  of  Congress  passed  July  24,  1866, 
providing  that  any  telegraph  company  organized  under  the  laws  of 
any  state  shall  have  the  right  to  construct,  maintain,  and  operate 
its  lines  over  and  along  any  of  the  post  roads  of  the  United  States, 
is  without  merit. 

Eminent  Domain — Province  of  Court. — Where  a  telegraph  com- 
pany is  seeking  to  enjoin  a  railroad  company  from  depriving  it  of 
such  an  easement  it  is  not  within  the  province  of  the  court  to  shape 
its  decree  so  as  to  effect  an  equitable  condemnation  of  the  easement 
in  behalf  of  the  telegraph  company. 

Appeal  form  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

This  was  a  bill  in  equity  by  the  Western  Union  Telegraph 
Company — First,  to   restrain  the  defendant,  the   Ann  Arbor 
Railroad  Company,  from  interfering  with  the 
telegraph  wires  and  poles  of  the  complainant, 
running  from  Thompsonville  to  Frankfort,   on  the  line  of 

*See  note  at  end  of  case. 


396  EMINENT  DOMAIN  Vol  XIU 

(N8) 

Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  Co 

the  defeiidant's  railroad;  second,  to  compel  the  defendant  to 
allow  the  complainant  to  reconnect  the  wires  to  the  com- 
plainant's main  line  on  the  Chicago  &  Western  Michigan 
Railroad,  and  to  use  the  wires  for  its  telegraph  business  as 
they  were  used  before  they  were  disconnected  by.  the  de- 
fendant; and,  third,  to  require  the  defendant  to  carry  out 
the  contract  under  which  said  poles  and  wires  were  erected, 
made  by  the  Western  Union  Telegraph  Company  with  the 
Frankfort  &  Southeastern  Railroad  Company,  a  former  owner 
of  this  part  of  defendant's  line  of  railway.  The  complainant 
relies,  in  its  bill,  not  only  upon  the  contract  made  with  the 
Frankfort  &  Southeastern  Railroad  Company,  as  binding 
upon  the  the  defendant,  but  also  upon  the  provisions  of  the 
act  of  congress  passed  July  24,  1866,  the  provisions  of  which 
the  complainant  company  accepted,  and  which,  the  bill 
avers,  confer  a  right  upon  the  complainant  to  maintain  its 
telegraph  line  on  the  railroad  as  a  post  road  of  the  United 
States. 

The  defendant  answered,  setting  forth  the  circumstances 
under  which  it  acquired  title;  and,  after  replication,  the  case 
was  heard  on  the  following  agreed  statement  of  facts  :  That 
on  March  1,  1889,  the  said  the  Frankfort  &  Southeastern 
Railroad  Company  executed  a  mortgage  upon  all  its  property 
and  assets,  of  every  kind  and  description,  whether  then 
owned  or  thereafter  to  be  acquired  by  said  company,  to 
Henry  Day  and  Albert  C.  Hall,  as  trustees,  which  mortgage 
was  thereupon,  to  wit,  on  the  11th  day  of  May,  1889,  duly 
recorded  in  the  counties  through  which  the  road  passed; 
that  the  road  was  sold  by  the  mortgagor  to  the  Toledo,  Ann 
Arbor  &  North  Michigan  Railway  Company;  that  subse- 
quent mortgages  were  issued  by  the  grantee  company,  and 
there  was  a  default  upon  all  the  mortgages,  including  the 
one  first  above  mentioned,  and  foreclosure  proceedings  were, 
begun  upon  all  of  them ;  that  the  railroad  here  in  question 
was  sold  at  foreclosure  sale  under  the  mortgage  of  March  1 , 
1889,  to  the  trustees  under  said  mortgage,  from  whom,  by 
mesne  conveyance,  the  title  was  transferred  to  the  defendant, 


Am  A  Eng  EMINENT  DOMAIN  397 

R  Cas 

Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  Co 

the  Ann  Arbor  Railroad  Company;  that  the  complainant 
was  not  a  party  to  these  foreclosure  suits ;  that  the  contract 
between  the  complainant  and  the  Frankfort  &  Southeastern 
Railroad  Company  was    entered  into   on  the  25th  day  of 
September,  1890,  more  than  a  year  after  the  execution  of  the 
mortgage,  to  Day  and  Hall,  trustees ;  that  Day   and  Hall> 
trustees,  knew  of  the  contract  and   complainant's   claim   of 
right  under  it  before  foreclosure ;  that  the  Ann  Arbor  Rail  - 
road  Company  was  delivered  possession  of  the   railroad  by 
the  order  of  the  court  in  the  foreclosure  proceedings ;  and 
that,  after  notice  to  the  complainant,  it  declined  to  recognize 
any  obligation  upon  it  arising  from  complainant's  contract 
with  the  Frankfort  &  Southeastern  Railroad  Company,  and 
disconnected  the    wires,  as  averred  in  the  bill.     By  com- 
plainant's contract  with  the  Frankfort  &  Southeastern  Rail- 
road Company,  the  latter  agreed  to  furnish  and  distribute 
for  the  telegraph  company,  free  of  cost,  along  the  line  of  the 
railroad,  cedar  poles,  30  to  a  mile,  to  furnish  all  the  labor  to 
dig  the  holes  in  which  to  set  the  poles,  to  place  the  wires 
and  insulators  thereon,  under  the  direction  of  a  foreman  of 
the  telegraph  company,  to  maintain  the  poles  and  wires  at 
its  own  expense  in  good  order  and  repair,  and  to  reconstruct 
them  when  required  by  the  telegraph  company.  The  telegraph 
company  agreed  to  furnish  the  wires  and  insulators  for  the 
entire  line,  and  the  necessary  batteries.     The  railroad  com- 
pany agreed  to  furnish,  free  of  charge,  in  its  station  houses, 
suitable  space  for  batteries.     The  telegraph  company  agreed 
to  set  apart  the  first  wire  erected  along  said  railroad  for  the 
joint  use  of  the  parties  to  the  contract  for  the  transmission  of 
railroad  and  commercial  telegraph  business.     By  the  fourth 
section  it  was  agreed  that  either  party  might  establish  tele- 
graph stations  at  such  places  as  it  might  deem  necessary ; 
that  the  telegraph  company  should  furnish  the  instruments ; 
that  the   railroad   company  should   furnish    the   operators, 
and  all  messages  pertaining  to  the  railroad   business  should 
be  transmitted  free.     The  railroad  company  agreed  to  trans  - 
port,  free  of  charge,  all  officers  and  employees  and  all  mate- 
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rial  for  the  use  of  the  teleg^raph  company,  and,  if  the  telegraph 
company  elected  to  establish  an  independent  office  at  a  station 
of  the  railroad  company,  the  railroad  company  agreed  to 
furnish  office  room,  light,  and  fuel  free  of  charge  in  such 
station.  The  eighth  section  was  as  follows:  * 'Eighth.  The 
railroad  company,  so  far  as  it  legally  may,  hereby  grants 
and  agrees  to  assure  to  the  telegraph  company  the  exclusive 
right  of  way  on,  along,  and  under  the  line, lands,  and  bridges 
of  the  railroad  company,  and  any  extensions  and  branches 
thereof,  for  the  construction,  maintenance,  operation,  and 
use  of  lines  of  poles  and  wires  and  underground  or  other  lines 
for  commercial  or  public  uses  or  business,  with  the  right  to 
put  up  or  construct,  or  cause  to  be  put  up  or  constructed, 
from  time  to  time,  such  additional  lines  of  poles  and  wires 
and  underground  or  other  lines  as  the  telegraph  company 
may  deem  expedient ;  and  the  railroad  company  agrees  to 
clear,  and  keep  clear,  said  right  of  way  of  all  trees,  under- 
growth, and  other  obstructions  to  the  construction  and  main- 
tenance of  the  lines  and  wires  provided  for  herein ;  and  the 
railroad  company  will  not  transport  men  or  material  for  the 
construction,  maintenance,  or  operation  of.  a  line  of  poles 
and  wire  or  wires  or  underground  or  other  lines  in  compe  - 
tition  with  the  lines  of  the  telegraph  company,  party  hereto, 
except  at  and  for  the  railroad  company's  regular  local  rates, 
nor  will  it  furnish  for  any  competing  lines  any  facilities  or 
assistance  that  it  may  lawfully  withhold,  nor  stop  its  trains, 
nor  distribute  material  therefor  at  other  than  regular  stations : 
Provided  always  that,  in  protecting  and  defending  the  ex- 
clusive grants  conveyed  by  this  contract,  the  telegraph  com- 
pany may  use  and  proceed  in  the  name  of  the  railroad  com  - 
pany,  but  shall  indemnify,  and  save  harmless  the  railroad 
company  from  any  and  all  damages,  cost^,  charges,  and 
legal  expenses  incurred  therein  or  thereby.'*  By  the  eleventh 
section  it  was  * 'mutually  understood  and  agreed  that  the 
telegraph  line,  poles,  wires,  and  fixtures  covered  by  the  con- 
tract shall  be  the  property  of  the  telegraph  company,  and 
shall  form  part  of  its  general  telegraph  system,  and  shall  be 
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controlled  and  regulated  by  the  telegraph  company,  which 
shall  fix  and  determine  all  tariffs  for  the  transmission  of 
messages  and  all  connections  with  other  lines  and  interests." 
By  the  twelfth  section  the  provisions  of  the  agreement  were 
extended  to  all  railroads  then  owned,  leased,  controlled,  or 
operated  by  the  Frankfort  &  Southeastern  Company,  and  to 
all  railroads  thereafter  owned,  leased,  controlled,. or  operated 
by  that  company,  or  by  any  company  or  corporation  in  which 
that  company  might  own  a  majority  of  the  stock,  or  whose 
action  it  might  be  able  to  control  by  ownership  of  stock  or 
otherwise.  The  provisions  of  the  contract,  it  was  stipulated, 
should  be  and  continue  in  force  for  and  during  the  term  of 
25  years  from  the  25th  day  of  September,  1890,  and  should 
continue  after  the  close  of  the  term,  until  the  expiration  of 
one  year  after  written  notice  should  have  been  given  after 
the  close  of  the  term,  by  either  party  to  the  other,  of  an  in- 
tention to  terminate  the  same. 

The  circuit  court  held  that  the  contract  was  in  all  respects, 
except  in  so  far  as  it  purported  to  create  an  easement  in  the 
real  estate  in  the  nature  of  a  right  ot  way,  a  contract  personal 
to  the  Frankfort  &  Southeastern  Railroad  Company;  that 
the  burden  of  that  contract  did  not  pass  to  and  become  a 
charge  upon  the  defendant  in  this  case  upon  its  purchase 
under  the  foreclosure  of  the  mortgage  or  mortgages  upon  the 
Frankfort  &  Southeastern  Railroad  Company's  lands  and 
property,  unless  by  some  conduct  the  Ann  Arbor  Railroad 
could  be  held  to  have  adopted  the  contract  as  its  own,  and 
that  no  such  conduct  was  proven  in  the  case;  that,  in 
respect  of  the  right  of  way, — a  supposed  easement  affecting 
the  real  estate,  and  which,  it  was  claimed,  created  rights 
outlasting  the  continuance  of  the  personal  covenants  in  the 
contract, — the  right  to  the  easement  ceased  with  the  contin- 
uance of  the  personal  covenants,  and  had  no  foundation 
upon  which  it  could  last  independently  of  the  personal 
covenants;  and,  further,  that,  this  being  so,  the  parties,  in 
the  making  of  the  original  contract,  knowing,  as  they  must 
be  presumed  to  know,  that  this  would  be  the  natural  con- 
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sequence,  must  be  held  to  have  intended  that  the  easement 
should  not  continue  for  the  term  stated,  unless  the  principal 
things  contemplated  by  the  contract  should  continue  to 
endure,  and  require,  in  order  to  give  them  effect,  that  the 
easement  should  also  continue;  that  no  foreclosure  was 
necessary ;  that  the  easement  had  ceased ;  that  the  telegraph 
company  had  the  right  to  remove  the  personal  property, 
which,  by  the  terms  of  the  contract,  were  to  inure  to  and 
belong  to  it;  and  that  it  had,  under  the  circumstances 
attending  the  entry  of  the  present  railroad  company  upon  the 
lands  and  property  of  the  Frankfort  &  Southeastern  Railroad 
Company,  an  implied  license  to  enter  upon  the  property,  and 
remove  the  same.  The  bill  of  the  complainant  was  accord- 
ingly dismissed. 

Rush  Tagi^art  and  C.  A,  Kenty  for  appellant. 
Alex  L,  Smith,  for  appellee. 

Before  Taft  and   Lurton,  Circuit  Judges,  and  Clark, 
District  Judge. 

Taft,  Circuit  Judge  (after  stating  the  facts).  Had  the 
mortgage  on  the  Frankfort  &  Southeastern  Railroad  Com  - 
pany  the  character  and  incidents  of  a  mortgage  at  common 
law,  it  cannot  be  doubted  that,  by  the  entry  upon  the  premises 
of  the  assignee  of  the  mortgage,  all  rights  of  the  telegraph 
company  under  its  contract  would  have  ceased,  and  its 
attempt  to  continue  the  enjoyment  of  the  easement  said  to 
have  been  created  thereby  would  have  been  nothing  but  a 
trespass.  In  England,  at  the  common  law,  title  and  right  of 
possession  passed  to  the  mortgagee  at  once  upon  the  execution 
of  the  mortgage,  and,  if  the  mortgagor  remained  in  posses- 
sion, he  was  not  more  than  a  tenant  at  will.  He  could  not 
bind  the  mortgagee  by  any  contract  or  grant  with  reference 
to  the  land  mortgaged,  and  any  one  entering  by  his  license, 
lease,  or  grant  was,  as  to  the  mortgagee,  only  a  trespasser, 
whom  the  latter  might  enter  upon  and  oust,  or  against  whom 
he  might  bring  ejectment,  without  notice  to  quit. 

In  Keech  v.  Hall,  1  Doug.  21,  a  mortgagor  in  possession 
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had,  after  the  mortgage,  made  a  lease  in  writing  for  seven 
years.  The  mortgagee  brought  ejectment  against  the  lessee 
of  the  mortgagor,  without  giving  him  notice  to  quit,  and  had 
judgment.     Lord  Mansfield  said  : 

'*When  the  mortgagor  is  left  in  possession,  the  true  infer- 
ence to  be  drawn  in  an  agreement  that  he  shall  possess  the 
premises  at  will,  in  the  strictest  sense;  and  therefore  no 
notice  is  ever  given  him  to  quit,  and  he  is  not  entitled  to 
reap  the  corn,  as  other  tenants  at  will  are,  because  all  is 
liable  to  the  debt,  on  payment  of  which  the  mortgagor's  title 
ceases.  The  mortgagor  has  no  power,  express  or  implied> 
to  let  leases  not  subject  to  every  circumstance  of  the  mort- 
gage.'' 

The  law,  even  of  those  states  of  this  country  where  no 
charge  has  been  made  by  statute,  is  more  liberal  to  the 
mortgagor.  Until  condition  broken,  though  the  title  passes 
to  the  mortgagee,  he  holds  it  merely  as  security, 
and  not  until  after  a  breach  has  he  the  right  to  sequent Leaseby 
enter  upon  the  mortgagor,  or  to  maintain  Jjjjjf °'^**'*" 
ejectment  against  him.  The  mortgagor  has  a 
right  to  lease,  sell,  and  in  every  respect  to  deal  with  the 
mortgaged  premises  as  owner,  so  long  as  he  is  permitted  to 
remain  in  possession,  and  so  long  as  it  is  understood  that 
every  person  taking  under  him  takes  subject  to  all  the  rights 
of  the  mortgagee,  unimpaired  and  unaffected.  4  Kent, 
Comm.  157.  It  is,  however,  well  settled  that  no  contract  of 
lease,  which  the  mortgagor  may  make  with  respect  to  the 
land,  either  inures  to  the  benefit  of  the  mortgagee,  or  is 
binding  on  him.  There  is  in  such  case  no  privity  of  either 
estate  or  contract  between  the  mortgagee  and  the  lessee  of  the 
mortgagor  to  bind  either,  and  the  entry  of  the  mortgagee  into 
possession  under  the  mortgage  merely  avoids  the  lease,  and 
releases  the  lessee  from  any  obligation.  Moran  v.  Railway 
Co.,  32  Fed.  878,  886;  Teal  v.  Walker,  111  U.  S.  242,  248,4 
Sup.  Ct.  420.  Under  this  general  doctrine,  it  cannot  be 
doubted  that,  in  the  case  at  bar,  the  entry  of  the  mortgagee 
13  (N  8)  A  E  R  Cas— 26 
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or  his  grantee  into  possession,  would  have  avoided  all  the 
telegraph  company's  rights,  and  that  its  alleged  easement 
granted  for  25  years  would  be  at  an  end.  The  grantee  of  an 
easement  for  25  years  certainly  stands  upon  no  higher  ground 
than  a  lessee  for  such  a  term.  Indeed,  his  position  is  not  so 
^ood  in  this  case.  A  lessee  has  possession  of  all  the  land 
mortgaged,  and  may,  perhaps,  be  said  to  have  acquired /r^ 
'^anto  the  equity  of  redemption  and  an  estate  in  the  land.  The 
holder  of  this  easement,  which  can  only  be  enjoyed  in  con- 
nection with  certain  personal  covenants  certainly  not  binding 
on  the  mortgagee,  has  no  possession  of  the  land  mortgaged 
in  any  proper  sense,  but  merely  a  right  zn  alieno  solo  against 
the  mortgagor.  If,  therefore,  an  entry  of  the  mortgagee  upon 
the  lessee  would  avoid  his  interest  in  the  laud,  a  fortiori  would 
it  end  the  interest  of  one  who  holds  from  the  mortgagor 
nothing  but  a  naked  right  in  the  nature  of  an  easement  in 
gross  and  incapable  of  enjoyment,  except  upon  terms  in  no 
wise  binding  upon  the  mortgagee. 

The  question  which  remains  for  our  consideration  is 
whether,  in  Michigan,  where  this  railroad  lies,  the  character 
of  a  mortgage   differs  so  widely   from  that  of  mortgages  in 

other  states  that  the  result  of  the  law  of  mort- 
SamS^ltafiJte.      gages  in  other  states  would  not  obtain  there.  It 

is  provided  by  statute  in  Michigan  (2  How. 
Ann.  St.  §  7847)  that  no  action  of  ejectment  shall  be  main- 
tained by  a  mortgagee  or  his  assigns  or  representatives  for 
the  recovery  of  the  mortgaged  premises  until  the  title  thereto 
shall  have  become  absolute  upon  a  foreclosure  of  the  mort- 
gage. The  effect  of  this  statute  is  merely  to  take  away  the 
remedy  of  the  mortgagee  by  entry  or  ejectment,  but  it  does 
not  in  any  way  affect  his  rights  against  those  claiming  an 
interest  in  the  premises  under  the  mortgagor.  The  rule  that 
the  mortgagor  cannot  bind  the  mortgagee  by  lease  or  other 
contract  is  not  changed  thereby.  When  the  mortgagee 
acquires  possession  of  the  mortgaged  land  by  foreclosure  sale, 
the  effect  of  his  possession  upon  those  claiming  under  the 
mortgagor   is   just  as   complete   to   avoid  their  rights   and 


Am  A  Engr  KMINEKT  DOMAIN  403 

R  Cas 

Western  Union  Tel.  Co.  v,  Ann  Arbor  R.  Co 

interest  as  was  entry  or  ejectment  at  common  law.  Nor  does 
it  prevent  this  result  that  the  holder  of  the  easement  may  not 
have  been  made  a  party  to  the  foreclosure  suit.  The  ease- 
ment was  granted  subject  to  being  devested  by  the  mortga  - 
gee's  acquiring  possession  of  the  mortgaged  premises.  That 
event  has  happened,  and  the  devesting  follows.  Of  course, 
if  the  telegraph  company  bad  been  made  a  party  to  the 
foreclosure,  the  decree  would  have  settled  the  rights  of  the 
purchaser  as  against  the  telegraph  company  as  res  judicata^ 
and  would  have  conclusively  established  that  the  company 
had  no  interest  in  the  land  after  sale.  As  the  company  was 
not  a  party  to  the  decree,  however,  the  divestiture  of  its  right 
must  be  shown  by  proof  of  the  execution  of  the  mortgage 
prior  to  the  contract  for  the  easement,  and  the  entry  into 
possession  by  the  mortgagee  or  his  assignee  under  foreclosure 
and  sale.  We  have  found  no  Michigan  authority  in  point 
upon  this  question,  but,  in  other  states  having  statutes  like 
the  one  from  Michigan  above  quoted,  the  conclusion  we  have 
reached  is  well  sustained  by  adjudicated  cases. 

In  Iowa,  by  statute,  the  mortgagor  retains  the  legal  title 
and  the  right  of  possession  until  foreclosure  and  sale.  Code 
Iowa  1873,  p.  357 ;  Jones,  Mortg.  §  29.  In  Downard  v, 
Groff,  40  Iowa,  597,  A.  sued  G.  on  a  covenant  of  general 
warranty.  G.  was  the  assignee  of  a  mortgage,  and  at  fore- 
closure bought  in  the  property,  and  sold  with  warranty  to  A. 
The  breach  assigned  was  that  D.,  the  mortgagor,  after  the 
execution  of  the  mortgage,  had  leased  the  land  to  one  L.,  and 
that  L.,  who  had  not  been  made  a  party  to  the  foreclosure 
proceeding,  had  refused  to  yield  possession,  and  had  taken 
the  crops  growing  at  the  time  of  the  sale.  It  was  held  that 
no  breach  was  shown,  because  the  purchaser  had  the  right  to 
evict  L.,  and  to  take  the  emblements.     The  court  said : 

**It  may  be  conceded  that  since  Leroy,  the  tenant,  was  in 
possession  under  a  lease  from  the  mortgagor,  and  was  not 
made  a  party  to  the  foreclosure  suit,  that  he  is  not  bound  or 
affected  by  the  judgment  therein.  But  this  fact  does  not  alter 
the  rights  of  the   mortgagee,  or  of  the  purchaser  under  the 
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foreclosure  sale,  as  against  such  tenant.  It  only  affects  the 
remedy,  and  defeats  the  use  of  the  judgment  as  evidence.  By 
the  lease  from  Borstal,  the  mortgagor,  to  Leroy,  the  latter 
acquired  no  greater  rights  in  the  premises  than  the  mortgagor 
had.  The  tenant  stands  exactly  in  the  situation  of  the 
mortgagor.  As  between  the  mortgagor  and  mortgagee,  the 
latter,  by  the  foreclosure  and  sale,  became  entitled  to  the 
possession  of  the  premises,  and  to  all  the  crops  then  growing 
thereon.  This  right  of  the  purchaser  was  not  and  could  not 
be  defeated  by  reason  of  the  lease,  or  by  the  fact  that  the 
possession  was  in,  or  that  the  crops  were  grown  by,  the 
lessee.  The  right  to  the  possession,  and  the  right  to  the 
growing  crops,  passed  to  the  purchaser.  If  the  tenant  had 
been  made  a  party  to  the  foreclosure  suit,  the  possession  and 
the  crops  could  have  been  delivered  to  him  by  process  under 
that  judgment ;  but,  since  he  was  not  made  a  party  thereto, 
he  cannot  obtain  that  remedy  except  by  some  other  action. 
The  purchaser's  rights,  however,  are  just  the  same  as  they 
would  have  been  if  the  tenant  had  been  made  a  party.  It 
follows,  therefore,  that  Groff,  by  his  purchase  and  sheriff's 
deed,  became  the  absolute  owner  of  the  premises,  including 
the  crops  growing  thereon ;  and  by  his  conveyance  he  invested 
the  plaintiff  herein  with  that  ownership,  and  she  might,  by 
proper  action,  have  enforced  her  rights  as  such  owner  against 
the  tenant.  Her  failure  to  do  so  cannot  give  her  any  cause 
of  action  against  the  defendant,  her  grantor." 

In  California  the  title  and  right  of  possession  of  the  mort- 
gagor continues  until  foreclosure  and  sale.  McMillan  v. 
Richards,  9  Cal.  365;  1  Jones,  Mortg.  §  20.  In  McDermott 
V.  Burke,  16  Cal.  580,  the  action  was  ejectment  by  the 
purchaser  at  a  mortgage  foreclosure  sale  against  the  lessees 
under  a  term  of  five  years,  granted  by  the  mortgagor  after 
the  execution  of  the  mortgage.  The  lessees  had  not  been 
made  parties  to  the  foreclosure  suit.  Chief  Justice  Field,. 
who  had  delivered  the  opinion  in  McMillan  v,  Richards, ^i/^ra, 
also  delivered  the  judgment  of  the  court  in  this  case.  He  said : 

"We  are  of  opinion  that  the  legal  rights  of  the  lessee  were 
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extinguished  by  the  proceedings  in  the  foreclosure  suit  and 
sale  following  the  decree  thereon.  A  mortgagor  cannot  make 
a  lease  which  will  bind  his  mortgagee,  where  the  lessee  at  the 
time  had  notice  of  the  mortgage,  either  actual  or  constructive. 
The  interest  of  the  lessee  in  such  case  is  dependent  for  its 
duration,  except  as  limited  by  the  terms  of  the  lease,  upon 
the  enforcement  of  the  mortgage..  So  long  as  the  mortgage 
remains  unenforced,  the  lease  is  valid  against  the  mortgagor, 
and  in  this  state  against  the  mortgagee  ;  but  with  its  enforce- 
ment the  leasehold  interest  is  determined.  There  is  no  priv- 
ity of  contract  or  of  estate  between  the  purchaser  upon  the 
decree  of  sale  and  the  tenant.  The  purchaser  may  therefore 
treat  the  tenant  as  an  occupant  without  right,  and  maintain 
ejectment  for  the  premises.  He  cannot,  for  the  want  of  such 
privity,  count  upon  the  lease,  and  sue  for  the  rent  or  the  value 
of  the  use  and  occupation.  The  relation  between  the  pur - 
chaser  and  tenant  is  that  of  owner  and  trespasser  until  some 
agreement,  express  or  implied,  is  made  between  them  with 
reference  to  the  occupation.  Until  then,  both  are  equally 
free  from  any  contract  obligations  to  each  other.  The  tenant 
is  not  bound  to  attorn  to  the  purchaser,  nor  is  the  latter  bound 
to  accept  the  attornment,  if  offered.  The  purchaser  may  pre- 
fer to  have  possession,  and  the  tenant  may  also  prefer  to  sur- 
render it.  *  *  *  The  error  of  the  plaintiff  arises  from  the 
misapprehension  of  the  rule  as  to  the  parties  necessary  to  the 
foreclosure  of  a  mortgage.  The  rule  only  requires,  as  parties, 
those  who  are  beneficially  interested  in  the  claim  secured  or 
in  the  estate  mortgaged.  The  tenant  is  not  thus  interested 
in  the  claim.  He  is  not  entitled  to  its  proceeds  when  collected, 
or  to  any  portion  of  the  proceeds.  Nor  is  he  thus  inter- 
ested in  the  estate  mortgaged  ;  that  is,  in  the  title  which  is 
pledged  as  security.  He  has  not  succeeded  to  such  estate,  or 
to  any  portion  of  such  estate.  He  does  not  stand,  therefore, 
in  the  position  of  a  purchaser.  The  estate  remains  in  his 
lessor.  He  has  only  a  contingent  right  to  enjoy  the  prem- 
ises. The  right  of  the  lessor  to  the  possession  ends  with  the 
sale  of  the  premises,  or,  rather,  with  the  deed  by  which  the 
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sale  is  consummated.  The  right  of  the  tenant  to  such 
possession  depends  upon  that  of  the  lessor,  and  goes  with 
it.'' 

In  New  York  no  action  of  ejectment  can  be  sustained  by  a 
mortgagee  for  the  recovery  of  the  mortgaged  premises,  and 
the  mortgagor  has  a  right  to  sell  or  lease  subject  to  the  rights 
of  the  mortgagee.  In  Simers  z/.  Saltus,  3  Denio,  214,  the  suit 
was  by  the  mortgagor  on  a  covenant  of  a  lease  for  rent.  The 
defense  was  eviction.  The  facts  were  that  the  lessor,  being 
the  owner  in  fee  of  the  land,  had  given  a  mortgage  upon  the 
same  before  he  made  the  lease  upon  which  suit  was  brought, 
and  that  the  mortgagee  had  foreclosed  the  property,  and 
brought  it  to  a  sale  ;  that  the  purchaser  had  said  to  the  ten- 
ant that  he  might  continue  to  occupy  the  land,  and  the  con- 
tention was  that,  by  such  consent,  the  lessee  continued  bound 
under  the  lease.  The  court  held,  however,  that,  by  the 
foreclosure  and  sale,  the  lease  of  the  tenant  had  been  extin- 
guished.    The  court  said  : 

**If  the  mortgagor,  subsequent  to  the  mortgage  lease  the 
premises,  the  mortgagee  cannot  distrain  or  sue  for  the 
rent,  because  there  is  no  privity  of  contract  or  of  estate 
between  the  mortgagee  and  tenant,  unless  the  tenant 
attorn  to  the  mortgagee  after  the  mortgage  has  become 
forfeited,  which  he  may  do.  *  *  *  After  foreclosure 
and  sale  of  the  mortgaged  premises,  in  possession  of  a 
lessee  of  a  mortgagor,  under  a  lease  subsequent  to  the 
mortgage,  the  lessee  is  considered  a  wrongdoer,  and  is  not 
entitled  to  notice  to  quit  ;  and  against  him  an  action  of  tres- 
pass will  lie  by  the  purchaser  for  taking  and  carrying  away 
the  crops.     Lane  v.  King,  8  Wend.  584.*' 

The  same  principle  is  laid  down  in  Indiana,  a  state  which 
has  the  same  statutory  provisions  in  respect  to  the  remedies 
of  the  mortgagee  as  Michigan.  Jones  v.  Thomas,  8  Blackf. 
428.  It  is  true  that  in  Lockhart  v.  Ward,  45  Tex.  227,  it  was 
held  by  a  majority  of  the  court  (the  chief  justice  dissenting) 
that  ejectment  would  not  lie  in  favor  of  a  mortgagee  purchas- 
ing at  the  foreclosure  sale  against  the  lessee  of  a  mortgagor. 
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who  bad  not  been  made  a  party  to  tbe  foreclosure  proceedings ; 
but  the  weight  of  authority  is  to  the  contrary,  as  we  have 
seen.  A  tenant  for  years  under  a  mortgagor,  when  evicted 
by  the  mortgagee  before  or  after  foreclosure,  may  redeem  the 
mortgage.  Averill  v.  Taylor,  8  N.  Y.  44  ;  Bacon  v,  Bowdoin» 
22  Pick.  401.  And  it  is  possible  that  the  grantee  of  such  an 
easement  as  this  one  claimed  at  the  bar  might  be  accorded 
the  same  privilege  ;  but,  however  that  may  be,  in  the  absence 
of  redemption  the  right  to  enjoy  the  easement  ended  with  the 
entry  of  the  purchaser  at  foreclosure  sale.  The  complainant 
company  had  no  right  to  object,  therefore,  when  the  pur- 
chaser refused  to  permit  it  to  enjoy  the  easement  longer,  and 
disconnected  the  wires  ;  and  the  prayer  for  an  injunction 
against  such  acts  was  rightly  denied.  The  defendant  rail - 
road  company  conceded  all  that  was  claimed  by  the  com  - 
plainant  in  respect  to  the  personal  property  and  fixtures  un- 
der clause  11  of  the  contract,  and  no  controversy  arises 
thereon. 

It  is  contended,   further,  that  the  telegraph  company  may 
continue  to   maintain  a  telegraph  line  over  defendant's  rail- 
road without  its  consent,  by  virtue  of  the  act  of  congress 
passed  July  24,   1866   (Rev.  St.  §§  5263,  5268,  . 
5269).     By  this  act  it  is  provided  that  any  tel-     ISS^^tStuL 
egraph   company   organized   under  the  laws  of 
any  state   shall    have   the    right    to    construct,    maintain > 
and    operate    lines    of    telegraph    over   and   along  any  of 
the   post  roads  of  the  United  States,  after   filing   a  written 
acceptance  of  the  obligations  and  restrictions  of  the  act.     By 
section  3964,  Rev.  St.,  passed  in  1872,  all  railroads  or  parts 
of   railroads   in  the   United   States   are  established  as  post 
roads.     In  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.  1/ 
11,   it  was  held  that   the  purpose   of  this  legislation  was  to 
secure   the  convenient   transmission   of  intelligence  by  tele  - 
graph   in  the  United  States  from  state  to  state  without  state 
interference,   and  that   it  was   a    legitimate    regulation    of 
interstate  commerce  by  congress.     Speaking  of  the  act,  the 
court  said : 
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**It  gives  no  foreign  corporatiou  the  right  to  enter  upon 
private  property,  without  the  consent  of  the  owner,  and  erect 
the  necessary  structures  for  its  business ;  but  it  does  provide 
that,  whenever  the  consent  of  the  owner  is  obtained,  no  state 
legislation  shall  prevent  the  occupation  of  post  roads  for 
telegraph  purposes  by  such  corporations  as  are  willing  to 
avail  themselves  of  its  privileges." 

Again,  the  court  said: 

**No  question  arises  as  to  the  authority  of  congress  to 
provide  for  the  appropriation  of  private  property  to  the  uses 
of  the  telegraph,  for  no  such  attempt  has  been  made.  *  *  * 
If  private  property  is  required,  it  must,  so  far  as  the  present 
legislation  is  concerned,  be  obtained  by  private  arrangement 
with  its  owner.  No  compulsory  proceedings  are  authorized." 

The  authority  establishes,  if  authority  were  needed,  that 
the  telegraph  company  cannot  occupy  the  line  of  defendant's 
railroad  without  the  consent  of  defendant,  or  the  consent  of 
some  predecessor  in  title,  which  is  binding  on  the  defendant. 
This,  we  have  seen,  is  wanting.  The  suggestion,  however, 
seems   to  be,  if  we  understand  it,  that,  because  of  the  public 

necessities,  the  court  ought  to  use  its  injunction 
pomain-prov-      proccss  and   shapc  its  decree  so  as  to  effect  an 

Ince  of  Cotirt.  '^  ^ 

equitable  condemnation  of  the  easement  of  way. 
The  court  has  no  such  power. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


NOTE. 

Telegraph   Companies-  Right    of    Way — Federal    Statute. — "We 

cannot  suppose  it  was  the  intention  of  Congress  by  these  enactments, 
even  if  it  had  the  power  to  do  so,  to  put  the  right  of  way  of  every 
railroad  company  in  the  country  at  the  mercj'  of  the  telegraph 
companies,  and  allow  the  latter  to  use  them  for  the  construction  of 
their  lines,  without  making  compensation  to  anj'  one  therefor.  Such 
a  construction  was  wholly  repudiated  by  Judge  Drummond  in  the 
case  of  Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc.,  R.  Co.,  6  Biss.  (U. 
S.)  158,  and  by  Judge  Haklan  in  Western  Union  Tel.  Co.  v.  Amer- 
ican  Union  Tel.  Co.,  9  Biss.    (U.   S.)    72.     In  the  latter  case  it  is 
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expressly  said  that  under  this  act,  teleg-raph  companies  must  obtain 
the  consent  of  the  owners  of  the  rig-ht  of  way,  or  condemn  the  same 
for  telegraph  purposes  and  make  compensation  therefor.**  Ameri- 
can Teleph.,  etc.,  Co.  v.  Pearce,  71  Md.  535,  28  Am.  St.  Rep.  227. 
See  also  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1, 
^.^^2  Woods  (U.S.)  643;  Southwestern  R.  Co.  v.  Southern,  etc.» 
Tel.  Co.,  46  Ga.  43,    12  Am.  Rep.  .585. 


Centrai.  Trust  Co.  of  New  York 

V. 

Hennen. 

(Circuit  Court  of  Appeals  j  Sixth  Circuity  Nov.  g,  /Sg8.) 

Judgments.* — A  judgment  against  a  railroad  company  for  injurj' 
to  an  easement  of  ingress  and  egress  to  and  from  adjoining  property, 
resulting  from  the  construction  of  the  road,  is  not  binding,  as  an 
adjudication,  upon  the  trustees  and  bondholders  under  a  mortgage 
of  the  company's  property,  who  were  not  parties  to  such  judgment, 
in  a  suit  to  foreclose  such  mortgage. 

Highways — Easements. — An  order  of  a  county  court  discontinuing 
a  road  as  a  public  highway  terminated  the  riffht  of  way  of  the  pub- 
lic, but  could  not  affect  the  right  of  an  adjoining  owner  to  her 
easement  of  ingress  and  egress  derived  from  the  owner  of  the  fee 
in  the  land  occupied  by  such  highway. 

Eminent  Domain — Foreclosure— Preferential  Claims. f — A  per- 
manent injury  to,  or  the  destruction  of  such  easement,  resulting 
from  the  construction  of  a  railroad,  would,  to  the  extent  of  the  dam- 
age actually  sustained,  be  the  taking  of  private  property  for  public 
use,  and  the  damages  sustained  thereby  would  constitute  a  prefer- 
ential claim  on  the  proceeds  arising  from  the  sale  of  the  railroad 
under  a  mortgage  securing  the  railroad  bonds,  entitled  to  priority 
of  satisfaction  as  against  such  bonds. 

Appeal  by  intervener  from  Circuit  Court  of  the  United 
States  for  the  district  of  Kentucky.     Reversed  and  remanded. 

*See  note  at  end  of  case. 

•f  As  to  L/ien  of  Landowner  for  Unpaid  Compensation,  see  10  Am. 
&  Eng.Enc.  Law  (2nd  Ed.)  1196. 
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On  the  1st  day  o£  December,  1894,  there  was  pending  in 
the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky the  foreclosure  suit  of  the   Central  Trust  Company, 

trustee,  against  the  Louisville,  St.  Louis  & 
Texas  Railway  Company  (hereinafter,  for  con- 
venience, called  the  **Trust  Company*'  and  ** Railway  Com- 
pany,'* respectively).  0;i  that  day  the  appellee  filed  a 
petiton  of  intervention  in  that  case,  based  upon  a  judgment 
previously  recovered  in  the  state  circuit  court,  and  affirmed 
by  the  superior  court  of  the  state  of  Kentucky,  in  a  suit  at 
law,  by  the  appellee  against  the  Railway  Company,  to  which 
neither  the  Central  Trust  Company  nor  any  holder  of  bonds 
was  a  party.  The  petitioner  sought  to  have  her  judgment 
allowed  as  a  preferential  claim,  entitled  to  priority  or  pay- 
ment out  of  the  proceeds  to  arise  from  a  sale  of  the  property 
of  the  Railway  Company  covered  by  the  mortgages  which 
are  being  foreclosed  in  the  pending  suit  above  referred  to. 
The  essential  facts  assumed  in  the'  appellee's  statement  of 
her  case  are  these :  That  she  owned  a  tract  or  parcel  of  land 
of  about  4  acres,  with  a  residence  and  other  valuable  im - 
provemente  thereon,  in  Hancock  county,  Ky.,  near  the  city 
of  Hawesville,  which  tract  of  land  was  bounded  on  the  north 
by  a  public  highway  known  as  the  *' State  Road,"  which  was 
there  at  the  time  of  her  purchase  of  the  land.  It  is  claimed 
that  the  petitioner's  homestead  was  a  part  of  an  80 -acre 
tract  of  land  which  belonged  originally  to  one  of  the  Trabue 
heirs,  and  that  this  80 -acre  tract  was  itself  a  part  of  a  much 
larger  tract, — say  200  acres, — which  belonged  to  Trabue, 
presumably  the  ancestor  of  the  Trabue  heirs.  This  public 
highway  extended  along  the  entire  front  of  the  petitioner's  lot^ 
and,  on  account  of  a  large  cliff  in  the  rear  of  her  property, 
with  lots  on  either  side  owned  by  other  persons,  the  petition- 
er's only  practical  mode  of  ingress  and  egress  to  and  from 
her  residence  and  property  was  to  and  from  this  public  high- 
way in  front.  This  road  was  the  highway  extending  between 
Hawesville  and  Cloverport,  both  on  the  Ohio  river,  and  ap- 
pears to  have  been  kept  up  many  years  as  a  public  highway- 
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It  was  finally,  however,  discontinued  as  a  public  highway 
by  order  of  the  Hancock  county  court ;  and  it  is  assumed  that 
the  fee  in  the  highway,  after  such  discontinuance,  reverted  to 
the  Trabue  heirs, — the  petitioner's  title  extending  only  to  the 
edge  of  the  highway,  and  not  to  the  center,  as  had  been 
adjudged  by  the  courts  of  Kentucky  in  the  case  referred  to. 
In  this  situation,  the  Railway  Company,  by  proper  proceed- 
ings against  the  Trabue  heirs  alone,  condemned  the  strip  of 
land  previously  used  as  a  public  highway,  as  the  property  of 
the  Trabue  heirs,  and  proceeded  to  construct  its  railroad  line 
on  the  highway,  and  in  front  of  the  appellee's  premises,  and 
in  doing  so  made  an  embankment  in  front  of  her  premises 
and  lot  5  or  6  feet  in  height,  and  55  or  60  feet  from  the  resi- 
dence of  the  appellee.  The  order  of  the  Hancock  county 
court  discontinued  only  so  much  of  the  state  road  as  extended 
between  the  town  of  Hawesville  and  a  place  called  * 'Price's 
Store."  Appellee  was  not  a  party  to  the  condemnation  pro- 
ceedings. No  other  highway  or  road  was  established  by  the 
county  court  for  use  in  place  of  the  one  discontinued. 

The  object  of  the  petitioner's  suit  in  the  state  court  of 
Kentucky  was  to  recover  damages  for  the  injury  to  her  ease- 
ment or  way  of  ingress  and  egress  to  and  from  her  property 
over  said  highway  so  obstructed  by  this  embankment  made 
by  the  Railway  Company.  It  was  sought  in  that  suit  to 
recover,  and  the  appellee  did  recover,  for  other  elements  of 
damage  besides  the  injury  to  the  right  of  ingress  and  egress, 
but  no  further  reference  need  be  made  to  such  other  elements 
of  damage  for  the  purposes  of  this  suit.  A  transcript  of  the 
record  of  the  judgment  of  the  state  court  and  of  the  evidence 
adduced  in  that  case  was,  by  consent,  used  on  the  hearing  of 
the  petition.  The  contention  for  the  petitioner  proceeded 
upon  the  ground  that  the  petitioner  had,  through  various 
conveyances,  acquired  title  from  the  Trabue  heirs,  or  one  of 
them,  in  such  a  mode  that,  as  against  the  Trabue  heirs,  she 
has  become  vested  with  a  right  of  way  to  and  from  her  prem- 
ises and  over  the  highway  established  and  in  use  at  the  time 
she  purchased,  and  constituting  the  northern  boundary  of  her 


412  EMINENT  DOMAIN  Vol  XIII 

(NS) 

Central  Trust  Co.  of  New  York  z/.  Hennen 

lot  of  land.  It  is  insisted  that,  when  the  state  road  was 
discontinued  as  a  public  highway,  such  action  on  the  part  of 
the  Hancock  county  court  could  not  affect  any  contractual 
right  of  way  vested  in  the  petitioner  as  against  the  Trabue 

'heirs,  and  that  the  property,  being  burdened  with  this  right 
of  way  in  the  hands  of  the  Trabue  heirs,  passed  under  the 
condemnation  proceedings  to  the  Railway  Company  subject 
to  the  same  easement ;  the  petitioner  not  being  a  party  to  that 
proceeding,  and  her  right  in  no  manner  affected  thereby. 
The  learned  circuit  judge  treated  the  judgment  in  the  peti- 
tioner's favor  in  the  state  court  as  establishing  her  easement, 
and  the  right  to  recover  for  the  injury  thereto,  and  the  court 
did  not  undertake  to  inquire  for  itself  whether  such  right 
existed.  In  relation  to  the  effect  of  the  judgment  of  the  state 
court,  the  circuit  judge  iaid :  ^*If  we  are  right  in  thinking 
that  the  bondholders  are  bound  by  the"*  adjudication  in  the 
state  courts,  then  the  contention  of  the  counsel  that  Mrs. 
Hennen  had  no  right  of  ingress  or  egress  after  the  discontin- 
uance of  the  state  road  in  front  of  her  lot,  and  that  according 
to  the  Kentucky  law  she  had  no  right  to  damages  for  the 
destruction  of  the  egress  and  ingress  to  her  property,  is  not 
applicable,  since  it  is  quite  clear  that  the  superior  court  de- 
cided that  she  had  a  right  of  egress  and  ingress  to  her  prop- 
erty, notwithstanding  the  discontinuance  of  the  state  road, 
and  that  she  had  a  right  to  recover  damages  for  the  destruc  - 

.  tion  or  impairment  thereof ;  and  the  case  was  ■  returned  and 
tried  upon  that  distinct  adjudication."  The  court  then  pro- 
ceeds to  show  that  the  final  decision  in  the  state  court 
was  in  favor  of  the  right  of  egress  and  ingress  to 
petitioner's  property,  notwithstanding  the  discontinuance 
of  the  state  road;  and  this,  of  course,  established  the 
right  to  recover,  treating  that  decision  as  conclusive.  The 
court  further  obser\'^ed :  '*The  Trabue  heirs,  when  the 
fee  reverted,  if  it  did  revert,  held  it  subject  to  the  ease- 
ment which  had  previously  arisen  over  that  ground 
in  favor  of  the  various  purchasers  under  them ;  and  this 
right  of  egress  and  ingress — a  most  valuable  one  itself — was 
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the  one  the  court  decided  was  in  Mrs.  Hennen,  and  had  not 
been  taken  from  her  by  condemnation  proceedings.  In  that 
view,  she  was  a  proper  party  to  those  proceedings,  and 
should  have  been  made  a  party,  if  the  railroad  company  de- 
sired to  devest  her  of  this  easement."  The  amount  of  the 
recovery  in  the  state  court  was  $1,800,  and  this  included 
other  elements  of  damage  besides  the  injury  to  the  right  of 
way.  In  undertaking  to  fix  the  amount  of  damages  for  the 
injury  to  the  right  of  ingress  and  egress,  the  court  below 
said:  **Assuming  that  $1,800  covered  the  entire  damage,  I 
think  $1,500  would  be  a  reasonable  amount  to  allow  for  the 
destruction  or  impairment  of  the  ingress  and  egress.  This 
would  be  five-sixths  (5-6)  of  the  judgment,  and  I  think  the 
costs  and  the  damages  which  have  been  allowed  should  be 
divided  in  that  proportion.  A  judgment  will  therefore  go  in 
preference  over  the  bondholders  as  herein  indicated.'*  From 
the  judgment  entered  in  accordance  with  this  opinion  of  the 
circuit  court  the  present  appeal  is  prosecuted,  and  errors 
assigned. 

James  P,  Heltfty  for  appellant. 
James  P,  Gregory^  for  appellee. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Clark ^ 
District  Judge. 

Clark,  District  Judge,  after  stating  the  case  as  above^ 
delivered  the  opinion  of  the  court. 

Error  is  assigned  to  the  action  of  the  court  below  in  hold  - 
ing  that  the  trustees  in  the  mortgage ;  and  bondholders,  were 
bound  by  the  adjudication  in  the  state  court  establishing  the 
petitioner's  right  to  recover.  We  are  satisfied,  from  an 
examination  of  the  record,  that  the  court  did  so 

juasxneiits. 

hold.  The  opinion  of  the  court  admits  of  no 
other  construction,  and  in  this  we  think  there  was  error. 
The  proposition  that  a  judgment  or  decree  is  binding  only 
on  parties  thereto  is  elementary,  and  there  is  nothing  in  the 
relation  between  the  Railway  Company  and  the  trustee  in 
the  mortgage,  or  the  bondholders,  which  creates  any  excep- 
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tion  to  this  rule,  so  far  as  a  question  of  the  kind  we  are  now 
dealing  with  is  concerned.  The  case  cannot  be  distinguished 
fromHassell  v.  Wilcox,  130  U.  S-  493,  9  Sup.  Ct.  590,  in 
which  it  was  held  that  bondholders  were  not  bound  by  the 
judgment  rendered  in  a  suit  to  which  they  were  not  made 
parties, and  this  case  was  followed  and  applied  by  this  court  in 
Ivouisville  Trust  Co.  v.  City  of  Cincinnati,  47  U.  S.  App.  36, 
22  C.  C.  A.  534,  and  76  Fed.  296;  Trust  Co.  v,  Condon,  31 
U.  S.  App.  419,  14  C.  C.  A.  314,  and  67  Fed.  84 ;  and  Same  v. 
Bridges,  16  U.  S.  App.  146,  6  C.  C.  A.  539,  and  57  Fed.  753. 
It  was  consequently  the  duty  of  the  court  below  to  consider 
and  determine  for  itself  the  question  of  the  petitioner's  right 
to  recover,  as  well  as  the  amount  of  such  recovery,  in  case 
the  question  of  the  petitioner's  right  to  recover  was  decided 
in  her  favor.  Both  questions  were  raised  by  the  answer  to 
the  petition,  and  should  have  been  examined  and  determined 
by  the  court  below  independently  of  the  adjudication  in  the 
state  court.  This  the  court  might  have  done  directly,  or 
through  the  aid  of  a  reference.  Assuming^  as  was  done  in 
the  contention  of  the  petitioner  and  in  the  opinion  and  judg- 
ment of  the  court,  that  the  appellee  became  vested  with  the 

easement  of  ingress  and  egress,  as  claimed,  and 
Hurhway8-3Ba«e.  ^j^^^  ^^le  Strip  of  land  condemned  as  the  prop- 
erty of  the  Trabue  heirs  was  burdened  in  their 
hands  with  such  easement,  we  agree  with  the  circuit  court 
that  the  land  passed  by  condemnation  from  the  Trabue  heirs 
to  the  Railway  Company,  subject  to  the  same  easement.  It 
is  very  clear  that  the  action  of  the  Hancock  county  court  in 
discontinuing  the  state  road  as  a  public  highway  could  have 
no  effect  on  any  right  of  way  vested  in  her  by  contract  or 
otherwise,  independently  of  any  action  of  said  county  court 
in  establishing  or  maintaining  the  road  as  a  public  highway. 
The  order  of  the  county  court  in  discontinuing  the  road  as  a 
public  highway  terminated  the  right  of  way  of  the  public 
generally,  which  depended  on  the  authority  and  action  of 
the  county  court  for  its  existence,  and  also  terminated  the 
obligation  on  the  part  of  the  county  to  maintain  the  road  in  a 
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proper  state  of  repair  as  a  public  highway.  But  the  order  of 
the  county  court  did  not  and  could  not  affect  the  private 
right  of  the  petitioner  to  egress  and  ingress  to  her  property, 
if  such  right  existed,  and  could  have  been  asserted  against 
the  Trabue  heirs.  Paine's  Ex*x  v.  Storage  Co.,  37  U.  S. 
App.  539,  19  C.  C.  A.  99,  and  71  Fed.  626.  The  distinction 
is  between  a  right  in  the  public  to  use  a  public  highway,  de- 
pending for  its  existence  on  the  action  of  the  county  court, 
and  a  private  right  of  way  acquired  by  grant,  contract,  or 
in  other  valid,  legal  method,  such  as  by  estoppel.  But  the 
question  of  such  right,  as  we  have  said,  was  one  which  it 
was  the  duty  of  the  court  to  consider  and  determine  for  itself 
This  the  court  did  not  do,  and  indeed  the  precise  method 
in  which  such  an  easement  was  acquired  or  claimed  is  left 
uncertain  in  this  record.  The  record  does  suggest  the  prob- 
ability that,  if  the  facts  were  clearly  brought  out,  they  would 
bring  the  petitioner's  case  within  the  doctrine  announced  in 
Paine's  Ex*x  v.  Storage  Co.,  supra. 

Again,  assuming  that  this  right  of  way  or  easement  was 
vested   in  the   petitioner   as   claimed,   we  concur  with  the 
learned  circuit  judge  in  the  opinion  that  a  direct,  permanent 
injury  to,  or  the  destruction  of,  such  right  of 
ingress  and  egress,  would,  to  the  extent  of  the  5foSS12i^^ 
damage  actually   sustained,   be  the  taking  of  ciaiS!" 
private  property  for  public  use.     Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  166.     And  the  damages  sustained 
by  reason   of  such   a  taking  would  constitute  a  preferential 
claim  on  the  proceeds  arising  from  the  sale  of  property,  en- 
titled to  priority  of  satisfaction  as  against  the  bonds  secured 
by  the  mortgage.     Such  a  claim  in  this  respect  could  not  be, 
and  in  the  adjudications   has   not   been,    distinguished  from 
the  ordinary  claim  to  compensation  for  property  taken  or 
condemned  for  a  right  of  way,  or  for  the  purchase  price  of  a 
right  of  way  conveyed  directly  to  a  railroad  company,  or  any 
part  of  such  purchase  price.     Whether  land  for  a  right  of 
way  is  acquired  by  a  railroad  company  by  contract,  con- 
demnation, or  unlawful  taking,  the  owner  is  equally  entitled 
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to  just  compensation,  and  the  manner  of  taking  or  acquisition 
does  not  change  the  nature  or  priority  of  the  compensation 
justly  due.  It  was  decided  by  this  court  in  Trust  Co.  v. 
Bridges,  16  U.  S.  App.  142,  6  C.  C.  A.  539,  and  57  Fed.  753, 
that  persons  who  convey  a  right  of  way  directly  to  a  railroad 
company  are  entitled  to  a  lien  for  the  purchase  price  prior  to 
that  of  the  mortgage  bonds  of  the  company. 

It  is  difficult  to  understand,  in  view  of  the  record,  on  what 
satisfactory  basis  the  court  below  undertook  to  apportion  the 
damages  included  in  the  judgment  of  the  state  court,  so  as  to 
adjudge  what  part  was  for  injury  to  the  right  of  ingress  and 
egress ;  for,  as  we  have  seen,  the  judgment  included  other 
elements  of  damage.  There  is,  however,  no  assignment  of 
error  on  the  action  of  the  court  in  this  respect,  though  the 
objection  is  urged  in  the  brief ;  and  our  conclusion  that  the 
court  below  must  adjudicate  for  itself  the  question  of  right  to 
recover,  as  well  as  the  amount  of  such  recovery,  renders  any 
further  discussion  of  the  case  unnec'essary  at  this  time. 

The  distinction  to  which  we  have  referred  between  the 
right  to  use  a  public  highway  on  the  part  of  the  public,  aris- 
ing out  of  the  action  of  the  county  court  in  establishing  such 
a  highway,  and  a  private  easement  acquired  by  grant  or 
contract,  sufficiently  shows  that  the  Kentucky  cases  relied 
on  by  counsel  for  appellant  are  irfapplicable,  and  comment 
on  those  cases  is  unnecessary.  Indeed,  the  case  of  Bradbury 
V.  Walton,  94  Ky.  163,  21  S.  W.  869,  relied  on  by  appellant, 
clearly  and  elaborately  states  this  distinction,  and  supports 
the  view  we  have  expressed.  The  decree  of  the  circuit  court 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


NOTE. 


Mortgagee  a  Necessary  Party  to  Action  against  Mortgaged  Prop- 
erty.—In  Louisville  Trust  Co.  z'.  City  of  Cincinnati  (C.  C.  A..),  6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  113,  it  was  held  that  where  a  street  railway 
company  has  mortgaged  its  whole  property  and  franchises,  the  mort- 
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gagee  acquires  a  substantial  rig-ht  in  its  street  easements,  and  can- 
not be  deprived  of  such  security  by  a  proceeding  directly  impeach- 
ing their  validity  and  duration  without  being  made  a  party  thereto.. 

In  Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  301-314,  60  Am.  &  Eng. 
R.  Cas.  362,  Mr.  Justice  Brown  in  delivering  the  opinion  of  the 
court,  said : 

** While  a  mortgagee  is  privy  in  estate  with  a  mortgagor  as  to  ac- 
tions begun  before  the  mortgage  was  given,  he  is  not  bound  by 
judgments  or  decrees  against  the  mortgagor  in  suits  begun  by  third 
parties  subsequent  to  the  execution  of  the  mortgage,  unless  he  or 
some  one  authorized  to  represent  him,  like  the  trustee  of  a  mortgage- 
t>ondholder,  is  made  a  party  to  the  litigation,  although  it  would  be 
otherwise  if  the  mortgage  were  executed  pending  the  suit  or  after 
the  decre." 

See  also,  Campbell  v.  Hall,  16  N.  Y.  575 ;  Hassall  v.  Wilcox,  130> 
U.  S.  493,  40  Am.  &  Eng.  R.  Cas.  385  ;  Trust  Co.  v.  Folsom,  75  Fed.. 
Rep.  929. 


PosTAi,  Tel.  Cable  Co. 

V. 

Southern  Ry.Co. 
Southern  Ry.  Co. 

V. 

Postal  Tel.  Cable  Ca.. 

(Circuit  Court,  JV,  D,  North  Carolina,  July  20,  iSgS.J 

Condemnation — Telegraph  Line  on  Right  of  Way — Jurisdiction. — 
When  the  petition  for  the  removal  of  a  suit  to  a  federal  court  avers, 
diversity  of  citizenship,  and  that  the  matter  in  controversy  exceeds, 
the  value  of  $2,000,  and  the  proper  bond  is  iiled,  the  state  court  can 
take  no  further  action. 

Same — Damages.* — Where  the  matter  in  controversy  is  the  com- 
pensation to  be  allowed  to  the  petitioning  railroad  company  for  the 
erection  of  poles  and  the  stretching  of  telegraph  wires  upon,  and 
near  the  outer  limits,  of  its  right  of  way,  it  cannot  be  assumed  that 
a  nominal  sum  will  be  sufficient  for  such  purpose. 

*See  notes  at  end  of  case. 
13  (N  s)  A  E  R  Cas— 27 
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Same. — And  where  the  averment  of  the  petition,  that  such  use  of 
the  right  of  way  by  the  telegraph  company  will  damage  petitioner 
to  an  amount  exceeding  $2,000,  is  denied,  an  issue  arises  which  gives 
the  federal  court  jurisdiction. 

A.  L,  Brooks  and  J.  R,  Mcintosh^  for  plaintiff. 
Stiles  &  Holladay  and  F,  H,  Bus  bee  ^  for  defendant. 

SiMONTON,  Circuit  Judge.  These  two  cases  came  up  to- 
gether under  these  circumstances :  The  Postal  Telegraph 
Cable  Company  entered  proceedings  in  the  superior  court  of 
Guilford  county,  in  the  state  of  North  Carolinfi,  seeking  to 
condemn  the  right  to  erect  its  poles  and  stretch  its  wires  over 
and  along  the  right  of  way  of  the  Southern  Railway  in  North 
Carolina.  The  petition,  among  other  things,  alleged  the  in- 
tention of  the  Postal  Telegraph  Cable  Company  to  erect  its 
poles  and  stretch  its  wires  very  near  the  outer  limits  of  the 
right  of  way  of  the  railway  company,  so  as  in  no  wise  to  in- 
terfere with  its  use  of  its  track,  and  if,  in  any  case,  it  should 
liereafter  appear  that  any  of  the  said  poles  were  obstructing 
such  use,  that  the  telegraph  company  would  remove  them  at 
its  own  expense,  on  reasonable  notice.  Upon  the  institution 
of  these  proceedings  the  Southern  Railway  Company  filed 
its  petition  for  the  removal  of  the  case  into  this  court,  rely- 
ing upon  two  distinctly  stated  facts ,^the  diversity  of  citizen- 
ship between  it  and  the  telegraph  company,  and  that  the 
matter  in  dispute  exceeded  $2,000,  besides  interest  and  costs. 
The  petition  was  accompanied  by  a  bond  with  surety.  Ap- 
plication having  been  made  to  the  state  court  immediately 
upon  the  filing  the  petition  and  bond,  an  order  of  removal 
"was  refused  upon  the  ground  solely  that  the  matter  in  dispute 
"was  not  of  a  value  exceeding  $2,000.  The  next  day  after 
this  refusal  the  Southern  Railway  filed  a  transcript  of  the 
record  in  this  court.  On  the  same  day  the  Postal  Telegraph 
Cable  Company  9ioved  before  the  state  court  for  leave  to 
amend  its  proceedings  for  the  purpose  of  making  new  par- 
ties. This  motion  was  refused  because  made  in  the  absence 
of,  and  without  notice  to,  the  defendant's  attorney.  Because 
of  this,  and  the  fear  of  other  motions,  the  Southern  Railway 
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Company  filed  its  bill,  setting  forth  the  facts  stated  above, 
and  praying  that  the  Postal  Telegraph  Cable  Company  be 
enjoined  from  seeking  to  proceed  any  farther  in  the  state 
court,  inasmuch  as  the  cause  had  been  removed  into  this 
court.  This  is  the  second  cause  mentioned  in  the  title  above 
set  forth.  It  comes  up  on  the  return  to  the  rule  issued  on 
filing  the  bill  requiring  cause  to  be  shown  why  an  injunction 
should  not  issue  as  prayed  for.  The  return,  after  disclaim- 
ing all  knowledge  that  the  cause  had  been  removed  into  this 
court,  and  disavowing  all  want  of  respect  thereof,  rests  upon 
the  position  that  this  court  cannot  entertain  the  case,  as  the 
value  of  the  matter  in  dispute  is  less  than  $2,000.  As  pre- 
cisely the  same  question  is  made  in  the  removal  case,  and  ^as 
the  two  cases  are  closely  connected  with  each  other,  it  was 
determined  to  hear  argument,  with  the  understanding  that 
the  conclusion  reached  would  dispose  of  both  cases. 

The  controlling  question  in  this  matter,  then,  is, is  the  pro- 
ceeding in  the  superior  court  of  Guilford  county  a  proper  case 
for  removal  into  this  court?  It  is  not  questioned  that  that 
proceeding  is  a  suit.  Nor  can  there  be  any  doubt  on  this 
point.  Kohl  v.  U.  S.,  91  U.  S.  367 ;  Searl  v.  School  Dist., 
124  U.  S.  199,  8  Sup.  Ct.  460;.  Martin's  Adm'r 
V.  Railroad  Co.,  151  U.  S.  673,  14  Sup.  Ct.  533.  ^^^^^^ 
It  is  a  suit  between  citizens  of  different  states ;  SSf"^''^'"*^ 
the  Postal  Teleg^raph  Cable  Company  being  a 
corporation  of  the  state  of  New  York,  and  the  Southern  Rail- 
way Company  being  a  corporation  of  the  state  of  Virginia. 
The  petition  for  removal,  with  proper  bond,  was  filed  before 
the  time  for  answering  had  expired.  This  petition  averred 
the  two  jurisdictional  facts  :  ( 1 )  The  diversity  of  citizenship ; 
( 2  )that  the  matter  in  controversy  exceeded  the  value  of  $2 ,000, 
exclusive  of  interest  and  costs.  Upon  the  truth  of  these  facts, 
of  both  of  them,  depends  the  right  of  removal.  Powers  v. 
Railway  Co.,  169  U.  S.  99, 18  Sup.  Ct.  264.  Issue  was  joined 
upon  one  of  these  facts, — the  jurisdictional  amount;  and  the 
superior  court,  inadvertently  it  is  sure,  passed  upon  that  is- 
sue.    It  could  be  decided  nowhere  but  in  this  court.     Carson 
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V.  Hyatt,  118  U.  S.  279,  6  Sup.  Ct.  1050;  Carson  v,  Dunham, 
121  U.  S.  421,  7  Sup.  Ct.  1030;  Railway  Co.  v.  Dunn,  122 
U.  S.  513,  7  Sup.  Ct.  1262;  Railroad  Co.  v,  Daughtry,  138 
U.  S.  298,  .11  Sup.  Ct.  306.  This  being  the  case,  and  the  pe- 
tition on  its  face  stating  the  two  essential  facts  for  removal, 
the  case  was  ipso  facto  removed,  and  the  state  court  could 
proceed  no  further,  upon  the  filing  of  the  petition  and  bond ; 
that  is,  just  so  soon  as  they  were  filed.  Gordon  v.  Longest,. 
16  Pet.  97;  Insurance  Co.  v,  Dunn,  19  Wall.  214;  Kern  v. 
Huidekoper,  103  U.  S.  485;  Railroad  Co.  v.  Koontz,  104  U. 
S.  5;  Act  Cong.  March  3,  1875  (18  Stat.  470).  It  is  very 
clear,  therefore,  that  the  state  court  could  have  taken  na 
other  action,  in  this  cause  from  the  date  of  the  filing  of  the 
petition  and  bond,  and  that  the  efforts  of  the  plaintiff  in  the 
state  court  to  procure  orders  from  that  court  were  coram  non 
judiccy  and  very  properly  refused. 

The  grave  question  made  here  is  upon  remanding  this  cause 
to  the  state  court.  It  is  contended  that  this  court  has  no 
jurisdiction,  because  of  the  amount  of  the  matter  in. 
controversy;  that    being    less    than  $2,000.     It    has    been 

contended  with  great  ability  and  eloquence 
that  in  the  present  case  the  Postal  Tele- 
graph Cable  Company  seeks  to  erect  its  poles  on  the 
right  of  way  of  the  railway  company,  which  has  already 
been  dedicated  to  a  public  use;  that  it  is  confined  to 
the  public  use;  that,  therefore,  in  estimating  the  compensa- 
tion to  ht  paid  the  railway  company  the  same  rule  cannot  be 
followed  which  obtains  in  the  condemnation  of  the  property 
of  a  private  person ;  that  such  private  person  holds  his  prop  - 
erty,  and  can  put  it  to  any  use,  and  compensation  for  taking 
it  must  be  measured  accordingly ;  the  railway  company  holds 
its  property  for  a  public  use  only,^  and  its  compensation 
must  be  measured  only  by  the  interference  with  its  perform- 
ance of  its  public  duty,  growing  out  of  the  public  use ;  that 
the  petition  declares  an  intent  in  no  way  to  interfere  with 
this  public  use,  and  so  the  compensation  to  the  railway  com- 
pany for  putting  up  the  poles  and  stretching  the  wires  must 
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be  nominal.  Strong  as  this  line  of  argument  is,  and  how- 
ever convincing  under  other  circumstances,  it  does  not  apply 
to  the  question  now  at  issue.  That  question  is,  must  this 
case  be  remanded  ?  The  answer  to  this  question  depends 
upon  the  matter  in  controversy.  What  is  the  matter  in  con- 
troversy ?  The  compensation  to  be  allowed  to  the  railway 
company  for  the  erection  of  the  poles  and  the  stretching  of 
the  wires  by  the  telegraph  company:  The  latter  alleges 
that  this  compensation  should  be  nominal.  The  former 
alleges  that  it  should  greatly  exceed  $2,000.  The  question 
is,  does  it  exceed  $2,000  ?  On  this  question  the  petition 
of  the  plaintiff  in  the  state  court  and  that  of  the  defendant 
for  removal  differ,  and  on  it  the  issue  is  joined.  Says  the 
supreme  court  in  Smith  v,  Adams,  130  U.  S.  168,  9  Sup.  Ct. 
569: 

**By  this  phrase,  *matter  in  dispute',  as  used  in  the  stat- 
utes conferring  jurisdiction  on  this  court,  is  meant  the  sub- 
ject of  litigation,  the  matter  upon  which  the  action  is  brought 
and  issue  is  joined,  and  in  relation  to  which,  if  the  issue  is 
one  of  fact,  testimony  is  taken ;  and  its  pecuniary  value  may 
be  determined,  not  only  by  the  money  judgment  prayed,  but 
in  some  cases  by  the  increased  or  diminished  value  of  the 
property  directly  affected  by  the  relief  prayed,  as  by  the  pe- 
cuniary result  to  one  of  the  parties  immediately  from  the 
judgment." 

See,  also.  Security  Co.  v.  Gay,  145  U.  S.  127,  12  Sup. 
Ct.  815;  City  of  Clay  Center  v.  Farmers'  Loan  &  Trust 
Co.,  145  U.  S.  224,  12  Sup.  Ct.  817. 

In  estimating  the  amount  of  the  matter  in  controversy,  the 
court  is  governed  by  the  claim  made,  provided  that  there  is 
no  reason  to  believe  that  t.he  claim  has  mo  bona  fide  existence, 
and  is  only  made  to  secure  jurisdiction.  Barry 
Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501.  Then 
this  is  the  mode  of  ascertaining  the  amount  of  the  matter  in 
controversy  and  it  being  claimed  on  the  one  side  that  it  greatly 
exceeds  $2,000,  and  wholly  denied  on  the  other,  the  determi- 
nation of  this  issue  gives  this  court  jurisdiction.     The  issue 
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must  be  tried  in  accordance  with  the  law  of  North  Carolina 
in  such  case  made  and  provided,  and  on  the  trial  of  the  issue 
will  come  up  the  points  so  ably  presented  by  counsel  at  bar. 
Let  an  order  be  entered,  in  the  equity  cause  continuing  the 
restraining  order  until  the  further  order  of  this  court.  Let 
an  order  be  entered  refusing  to  remand  the  cause  removed. 


NOTES. 

Use  of  Railroad  Right  of  Way  for  Telegraph  Line— Additional  Ser- 
vitude— Damages. — A  telegraph  line  is  regarded  as  subjecting  the 
easement  of  the  railroad  company  to  an  additional  servitude,  for 
which  the  company  is  entitled  to  compensation,  under  the  constitu- 
tional provisions  against  the  taking  of  private  property.  South- 
western R.  Co.  V,  Southern,  etc.,  Tel,  Co.,  46  Ga.  43,  12  Am.  Rep. 
585 ;  Atlantic,  etc.,  Tel.  Co.  v,  Chicag-Oi  etc.,  R.  Co.,  6  Biss.  (U.  S.) 
158;  Western  Union  Tel.  Co.  v.  Atlantic,  etc.,  Tel.  Co.,  7  Biss.  (U. 
S.)  367;  lyouisville,  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Co.,  68  Miss. 
806.  See  also  Baltimore,  etc.,  Tel.  Co.  v.  Morgan's,  etc.,  Ivouisiana 
R.,  etc.,  Co.,  37  La.  Ann.  883;  South  European,  etc.,  R.  Co.  v,  Euro- 
pean Electric  Tel.  Co.,  9  Exch.  363  (right  of  telegraph  company  to 
cross  a  railroad  with  its  lines. 

Same— Legislative  Authority. — It  is  within  the  power  of  the  legis- 
lature to  provide  for  the  taking  of  the  property  of  a  railroad  company 
for  the  use  of  a  telegraph  line,  but  such  property  cannot  be  taken 
without  just  compensation  made.  Southwestern  R.  Co.  v.  Southern 
&  A.  Tel.  Co.,  46  Ga.  43. 

Va.  Code,  §  1287,  providing  that  telegraph  companies  may  con- 
struct their  lines  *'along  and  parallel  to  any  of  the  railroads  of  the 
state,'*  does  not  authorize  the  condemnation  of  a  right  of  way  by  a 
teleg-raph  company  along  and  upon  the  right  of  way  of  a  railroad 
company.  Postal  Tel.  Cable  Co.  v.  Norfolk  &  W.  R.  Co.,  88  Va. 
920,  14  S.  E.  Rep.  689. 

Same — Injunction. — Casting  an  additional  burden  by  erecting*  a 
telegraph  or  telephone  line  over  the  right  of  way  of  a  railroad  com- 
pany is  just  as  much  taking  the  land  for  public  use  as  was  the 
taking  of  it  for  the  original  easement,  and  courts  Of  equity  have 
jurisdiction  to  prevent  it  by  injunction,  until  compensation  is  paid 
or  tendered.  American  T.  &  T.  Co.  v.  Pearce,  71  Md.  535,  18  Atl. 
Rep.  910. 

Same — Federal  Statutes. — Neither  the  acts  of  congress  declaring 
railroads  to  be  post  routes,  nor  the  Act  of  July  24,  1866,  providing 
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that  telegraph  companies  may  construct  their  lines  over  post  roads, 
authorize  a  telegraph  company  to  establish  its  lines  over  the  right 
of  way  of  a  railroad  company  without  making  compensation  there- 
for. Atlantic  Ql  P.  Tel.  Co.  v,  Chicago,  R.  I.  &  Ps  R.  Co.,  6  Biss.  (U, 
S.)  158. 

The  Act  of  Congress  of  July  24,  1866  (U.  S.  Rev.  St.  §  5263),  pro- 
viding that  telegraph  companies  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph  over  any  of  the  military  or 
post  roads  of  the  United  States,  and  the  Act  of  Congress  of  June 
8,  1872  (U.  S.  Rev.  St.  §  3964),  declaring  all  the  railroads  in  the 
country  post  roads,  do  not  give  to  telegraph  companies  the  right  to 
construct  their  lines  over  the  right  of  way  of  railroad  companies 
without  previously  obtaining  the  consent  of  the  owners  of  the  right 
of  way,  or  condemning  the  same  for  telegraph  purposes,  and  making- 
compensation  therefor.  American  T.  &  T.  Co.  v.  Pearce,  71  Md. 
535,  18  Atl.  Rep.  910  ;  Atlantic  &  P.  Tel.  Co.  r.  Chicago,  R.  I.  &  P* 
R.  Co.,  6  Biss.   (U.  S.)  158. 
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{Supreme  Court  of  Alabama^  Nov,  j,  i8gS.) 

Telegraph  Lines  as  Public  Improvements.* — A  telegraph  line  avail- 
able to  the  public  for  the  transmission  of  messages,  etc.,  is  a  pub- 
lic improvement. 

Condemnation  of  Railroad  Right  of  Way  for  Telegraph  Line — Peti- 
tion.— A  petition  stating  the  desire  of  a  foreign  telegraph  company^ 
qualified  to  carry  on  business  within  the  state,  to  condemn  a  right 
of  way  for  a  telegraph  line  upon  a  railroad  company's  right  of  way; 
that  it  cannot  obtain  such  right  of  way  by  ag-reement  ;  and  that 
the  railroad  right  of  way  is  100  ft.  wide,  and  the  construction  of  the 
proposed  telegraph  line  will  not  interfere  with  its  use  for  railroad 
purposes,  nor  affect  any  portion  thereof  in  actual  use,  sufficiently 
shows  petitioner's  right  to  have  such  right  of  way  condemned. 

Same — Same. — The  complaint  having  furnished  defendant  with 
sufficient  data  to  enter  into  a  minute  calculation  by  its  witnesses  of 
the  number  of  feet  of  land  required  for  the  proposed  telegraph  line, 

*See  notes  at  end  of  case. 
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its  contention  that  the  petition  did  not  give  a  safiicient  description 
of  the  proposed  right  of  way  was  without  merit. 

Charter — Pleading  and  Proof. — It  was  not  necessary  for  the  peti- 
tioner, a  foreign  corporation  qualified  to  carry  on  the  business  within 
the  state,  to  prove  the  existence  of  its  charter,  its  existence  not  hay- 
ing been  denied  by  plea  verified  by  afiidavit. 

Condemnation — Sufficiency  of  Evidence. — It  appeared  from  the 
record  that  defendant's  contention,  that  **the  court  below  without 
any  proof  whatever  of  a  great  many  of  the  material  allegations  of 
the  petition,  and  without  a  particle  of  testimony  as  to  the  value  of 
the  property,  entered  upon  an  order  condemning  the  property,"  was 
without  merit. 

Damages.* — The  railroad  company  was  entitled  to  merely  nominal 
-damages,  and,the  damages  assessed,  against  the  telegraph  company 
being  $50,  if  there  were  errors,  respondent  ^sls  not  prejudiced 
thereby. 

Appeai<  by  respondent  from  Mobile  county  circuit  court. 

This  was  a  proceeding  by  the  appellee,  the  Postal  Tele- 
graph Cable  Company,  to  condemn  an  easement  in  its  favor 
for  the  purpose  of  constructing  and  operating  a  line  of  tele- 
/n     a*  ♦  ^  graph  over  the  right  of  way  of  the   Mobile  & 

Ohio  Railroad  Company,  and  was  commenced 
Ijy  a  petition  filed  by  the  Postal  Telegraph  Cable  Company, 
addressed  to  the  judge  of  the  probate  court  of  Mobile  county. 
T'his  petition  averred  that  the  petitioner  was  a  corporation 
duly  organized  under  the  laws  of  the  state  of  New  York,  for 
the  purpose  of  owning,  constructing,  using  and  maintaining 
telegraph  lines,  and  the  transmission  by  wires  of  messages, 
etc.,  and  that  it  was  its  desire  and  intention  to  construct, 
maintain  and  operate,  for  the  purposes  lor  which  it  was 
organized,  a  connecting  line  of  telegraph  wire  in  this  state, 
along  and  on  the  right  of  way  of  the  Mobile  &  Ohio  Railroad 
Company,  from  the  city  of  Mobile,  Ala.,  to  a  station  on  the 
said  railroad  known  as  State  Line ;  that  the  petitioner  had 
complied  with  the  statutes  of  the  state  in  reference  to  foreign 
corporations  doing  business  in  this  state :  that  the  Mobile  & 


♦See  notes  at  end  of  case. 
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Ohio  Railroad  Company  was  duly  incorporated  in  this  state, 
and  was  operating  a  single  line  of  railroad  from  the  city  of 
Mobile,  Ala.,  to  East  St.  Louis  in  the  state  of  Illinois ;  that 
the  right  of  way  secured  to  it  in  the  state  of  Alabama  was 
100  feet  in  width  ;  that  it  was  the  desire  of  the  petitioner  to 
construct,  maintain  and  operate  a  line  of  telegraph  on, 
along,  and  upon  the  right  of  way  of  the  said  Mobile  &  Ohio 
Railroad  Company,  from  the  city  of  Mobile  to  said  station 
of  State  Line,  and  connect  therewith  a  line  of  telegraph  at 
the  time  owned  and  operated  by  the  petitioner.  It  was  then 
averred  that  the  railroad  company  holds  and  owns  its  right 
of  way  through  the  state  as  aforesaid,  subject  to  such  re- 
strictions, terms  and  conditions  as  are  imposed  by  the  laws 
of  said  state,  and  that  under  and  by  virtue  of  said  laws  the 
petitioner  was  authorized  to  construct,  maintain  and  operate 
its  line  of  telegraph  along  any  of  the  railroads  or  other 
public  highways  of  the  state.  It  was  then  averred  that  the 
petitioner  does  not  seek  to  acquire  a  fee  to  any  land  included 
in  the  right  of  way  of  said  railroad  company,  or  a  right  to 
use  it  for  any  other  purpose  than  to  erect  telegraph  poles  and 
suspend  wires  upon  them,  and  to  maintain  and  repair  the 
same,  and  to  use  the  structure  for  telegraph  purposes  only; 
that  it  intends  to  erect  and  maintain  only  one  line  of  poles 
for  such  purposes ;  that  the  compensation  to  be  paid  for 
the  property  sought  to  be  appropriated  for  the  purposes 
mentioned  could  not  be  agreed  upon  by  the  railroad  company 
and  the  petitioner,  although  an  earnest  effort  had  been  made 
to  effect  such  agreement. 

It  was  then  averred  in  the  petition  as  follows  :  **The  line 
of  telegraph  to  be  constructed  by  your  petitioner  will  be  of 
the  best  material,  and  upon  the  most  improved  plan  known 
or  in  use  in  this  country,  with  poles  twenty -six  feet  long, 
and  one  foot  in  diameter  at  the  base,  and  will  be  erected  by 
being  firmly  fixed  in  the  ground  at  a  depth  of  not  less  than 
five  feet,  in  such  manner  as  to  hold  the  same  firmly  in  posi- 
tion, and  upon  such  will  be  attached  suitable  arms  and 
insulators   and   along  which  will  be  strung,  attached  and 
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suspended,  at  or  near  the  upper  end,  metallic  wires  of 
suitable  material  and  of  sufficient  number  to  enable  your 
petitioner  to  properly  transmit  all  intelligence,  messages  and 
news,   and   said  poles  will   be  set  about   175  feet  from  each 

• 

other,  and  in  localities  where  the  lines  cross  the  track  of  said 
railroad,  or  where  it  is  necessary  to  do  so,  to  prevent  any 
possible  interference  with  any  work  or  use  of  said  railroad, 
its  poles  will  be  of  such  height  above  the  ground  as  to  permit 
the  wires  to  be  suspended  so  far  above  any  structure  or  work 
of  said  railroad  company,  or  any  cars  that  may  be  run 
thereon,  as  to  prevent  any  interference  therewith.  The  cross 
arms  to  be  about  six  feet  long,  extending  the  same  distance 
each  side  of  the  poles  where  attached.  The  said  poles 
will  be  so  erected  and  said  telegraph  lines  so  constructed 
and  maintained  as  not  to  obstruct  or  hinder  the  usual 
travel  on  said  railroad,  or  interfere  with  the  business 
or  use  of  said  railroad  company,  and  so  as  not  to  violate  any 
of  the  provisions  of  the  statutes  of  this  state.  Said  poles 
will  be  erected  upon  the  right  of  way  aforesaid,  and  in  the 
manner  aforesaid,  at  a  distance  of  not  less  than  thirty  feet 
from  the  outer  edge  of  said  railroad  track,  and  in  the  event 
said  railroad  company  shall  at  any  time  desire  to  change  the 
locality  of  its  track  or  to  construct  new  tracks  or  side  tracks » 
where  the  same  do  not  now  exist,  your  petitioner  hereby 
consents  to  remove  such  poles,  to  such  other  point  or  points 
on  the  said  railroad  right  of  way  adjacent  thereto  which 
shall  be  designated  by  said  railroad  company,  upon  reason- 
able notice  to  and  at  the  expense  of  petitioner.  And  said 
petitioner  hereby  agrees  to  place  its  said  poles  at  such  points, 
along  and  upon  said  right  of  way  as  may  be  agreed  upon  by 
the  said  defendant  and  petitioner,  and  if  at  any  time  said 
railroad  company  desires  to  use  the  earth  where  any  of  said 
poles  may  be  set,  or  the  ground  thereon  for  any  purpose, 
then  in  such  event  to  remove  such  pole  or  poles  to  such  other 
point  or  points  on  said  railroad  right  of  way  as  may  be 
agreed  upon  by  petitioner  and  the  defendant  railroad  com  - 
pany.     That  your  petitioner  will  so  construct  and  maintain 
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said  line  of  telegraph  as  not  to  obstruct  or  hinder  the  usual 
travel  or  traffic  on  said  railroad,  nor,  will  it  in^ny  manner, 
impede  or  obstruct  the  free  use  of  or  come  in  contact  with 
any  other  Kne  of  telegraph  wire,  erected  on  said  right  of  way, 
of  said  railroad  company,  for  the  purpose  of  telegraphy. 
That  at  and  on  the  lands  above  described,  which  is  necessary 
for  the  construction,  maintenance  and  occupancy  of  the  line 
of  telegraph  of  your  petitioner,  except  on  the  piling,  trestle - 
w^rk  and  bridges  of  said  railroad  company,  there  is  no 
improvement  or  superstructure,  except  the  filling  and 
embankment  of  said  railway,  and  fhat  consists  of  a  mere 
transformation  of  the  surface  of  the  earth  into  shape  and 
condition  to  fit  it  for  a  railroad  bed,  and  is  not  at  the  point 
where  your  petitioner  intends  to  set  poles  and  suspend  wires. 
That  said  lines,  when  so  constructed,  will  in  no  way  damage 
or  injure  the  property  or  any  of  it  of  the  said  railroad 
company.*' 

After  averring  that  the  petitioner  was  desirous  and  willing 
to  pay  to  said  railroad  company  just  compensation  for  the 
property  which  it  seeks  to  take,  or  such  damage  as  would 
accrued  in  consequence  of  the  appropriation  sought  by  the 
I>etitioner,  the  petition  then  prays  that  an  order  may  be  made 
granting  the  right  to  the  petitioner  to  take  and  appropriate 
such  part  of  the  railroad's  right  of  way  as  may  be  necessary 
to  construct  its  line,  and  that  the  amount  of  damages,  if  any, 
and  compensation  that  the  petitioner  should  pay  for  the  use 
of  such  part  of,  the  right  of  way  be  adjudged.  To  this  peti  - 
tion  the  respondent  filed  the  following  demurrers:  **(I) 
Said  petition  fails  to  allege  any  facts  showing  or  tending  to 
show,  that  the  proposed  condemnation  will  inure  to  the 
benefit  to  the  public.  (2)  Said  petition  fails  to  aver  any 
facts  showing,  or  tending  to  show,  that  the  lands  or  right  of 
way  proposed  to  be  condemned  are  necessary  for  the  proper 
cpnstruction  of  petitioner's  line  of  wire  and  poles.  (3) 
Said  petition  fails  to  aver  any  facts  showing  the  necessity  of 
condemning  the  right  of  way  of  defendant  or  the  impractica- 
bility of  securing  or  condemning  other  property  for  its  right 
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of  way  along  its  proposed  route.  (4)  Said  petition  fails  to 
aver  any  facts  showing,  or  tending;  to  show,  that  the  peti- 
tioner has  not  obtained,  or  cannot  obtain,  other  property  for 
its  right  of  way  between  the  points  petitioner  desires  to  reach 
other  than  the  right  of  way  owned  and  occupied  by  defend- 
ant. (5)  Said  petition  fails  to  state  what  part  of  the  defend- 
ant's right  of  way  it  seeks  to  condemn,  whether  all  or  a 
portion  of  the  same  outside  of  the  part  covered  by  defend  - 
ant*s  tracks.  (6)  Said  petition  fails  to  state  that  the  line  of 
petitioner  proposed  to  be  erected  will  not  take  up  the  lands 
now  occupied  by  defeiviant  and  its  assigns  for  the  erection 
of  telegraph  poles  and  lines.  (7)  Said  petition  fails  to  state 
upon  which  side  of  defendant's  track  it  proposes  to  erect  its 
said  line.  (8)  Said  petition  fails  to  aver  in  any  specific 
manner  what  property  the  petitioner  proposes  to  condemn, 
or  in  what  part  of  defendant's  line  it  proposes  to  locate  the 
property  so  condemned.  (9)  Said  petition  fails  to  aver 
specifically  the  amount  of  land  proposed  to  be  taken,  or 
where  the  same  is  located,  and  avers  no  facts  from  which  the 
court  or  jury  could  determine  the  amount  of  land  taken,  the 
location  of  same,  or  the  fair  and  reasonable  compensation 
for  the  same."  This  demurrer  was  overruled.  On  the  same 
day  that  the  demurrer  was  overruled,  the  court  rendered  a 
judgment  granting  the  application  of  the  petitioner  and  or- 
dering that  issue  be  made  up  between  the  parties  before  a 
jury  to  ascertain  and  assess  the  amount  of  damages  and 
compensation  which  the  defendant  is  entitled  to  receive,  by 
reason  of  the  condemnation  sotight.  This  judgment  is  cop- 
ied at  length  in  the  opinion.  On  the  following  day,  the 
cause  was  tried  before  a  jury  regularly  impaneled  on  issue 
made  up  under  the  direction  of  the  court.  On  the  trial  of 
this  issue,  the  plaintiff  offered  in  evidence  a  copy  of  what 
purported  to  be  a  charter  of  the  Postal  Telegraph  Cable 
Company,  together  with  a  certificate  thereto  attached.  This 
certificate  was  signed  by  the  "deputy  secretary  of  state  of  the 
state  of  New  York."  The  defendant  objected  to  the  intro- 
duction of  the  said  copy  of  the  charter,  on  the  ground  that 
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the  certificate  thereto  attached  did  not  purport  to  be  signed 
by  the  secretary  of  state  of  the  state  of  New  York.  This  ob- 
jection was  overruled,  the  copy  of  the  charter  was  admitted 
in  evidence,  apd  the  defendant  duly  excepted.  Upon  this 
trial  there  was  much  evidence  introduced  on  the  part  of  the 
petitioner,  and  of  the  defendant  as  to  the  value  of  the  prop- 
erty which  would  be  appropriated  by  the  petitioner  in  the 
construction  and  maintenance  of  the  telegraph  line,  as 
prayed  for  in  the  petition. 

There  were  many  exceptions  reserved  by  the  defendant  to 
the  rulings  of  the  court  upon  the  evidence,  and  there  were 
also  exceptions  reserved  by  the  defendant  to  the  giving  of  the 
charges  requested  by  the  petitioner  and  the  refusal  to  give 
the  charges  requested  by  the  defendant;  but  under  the  opin- 
ion on  the  present  appeal,  it  is  unnecessary  to  set  out  at 
length  the  facts  pertaining  to  these  rulings  upon  the  evidence, 
or  to  copy  the  charges  requested. 

There  were  verdict  and  judgment  assessing  the  defendant's 
compensation  at  $50.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

y.  M.  Fa/kner,  Ray  RushtoUy  E,  L,  Russell y  and  Geo,  H, 
Fearons^  for  appellant. 

J.  R,  Mcintosh y  for  appellee. 

Haralson,  J.  This  case  is  an  appeal  from  the  circuit 
court,  to  review  the  proceedings  of  that  court  in  the  trial  of 
the  cause  on  appeal  from  the  probate  court,  where  they  were 
instituted,  for  the  condemnation  of  an  easement  in  favor  of 
the  appellee  company,  to  construct  and  operate  its  line  of 
telegraph  over  the  right  of  way  of  appellant  company.  The 
case  is  here  on  appeal  by  the  railroad  company,  but  the  real 
party  in  interest,  as  reasonably  appears  from  the  proceed- 
ings, is  the  Western  Union  Telegraph  Company,  with  which 
the  railroad  company  has  a  contract  for  an  exclusive  line 
over  its  right  of  way ;  and  under  its  contract,  said  telegraph 
company  may  use  the  name  of  the  railroad  company,  to  re- 
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sist  the  attempt  of  any  other  line,  to  construct  on  the  right 
of  way  of  the  railroad  any  competing  telegraph  line. 

1.  The  first  ground  of  demurrer  is  without  merit.     We  all 
know  that  a  telegraph  line  such  as  that  proposed  in  the  peti- 
tion to  be  extended  is  a  public  improvement,  and  that  prop- 
erty proposed  to  be  taken  therefor  is  for  a  public 

ijno.a«Pubiio     use.     Scott  &  J.  Tel.  §  26;  Mills,  Em.  Dom. 

(2d  Ed.)  §§  14a,  21 ;  Lewis,  Em.  Dom.  §  172. 
The  constitution  and  statutes  of  this  state  recognize  this  fact. 
Const,  art.  14,  §  11;  Code  1886,  §§  1434,  1652,  1654,  3219. 
Moreover,  the  petition,  sufficient  without  the  averment,  to 
show  the  public  character  of  the  telegraph  line,  states  in 
terms,  that  it  **is  a  public  work  or  improvement.'' 

2.  The  second,  third,  and  fourth  grounds  in  setting  up 
that  the  petition  fails  to  aver  facts  showing  or  tending  to 
show   that  the  right  of  way  proposed  to  be  condemned  is 

necessary  for  the  proper  construction  of  peti- 
^^^^^%lt  tioner's  line  of  wire  and  poles,  are  also  not  well 
SShLne^"        assigned.     The    petition   makes   a  very  clear 


case  for  the  application  of  the  rights  conferred 
by  statute  for  the  condemnation  of  this  right  of  way.  The 
authorities  referred  to  to  sustain  these  grounds  of  demurrer 
(Mobile  &  G.  R.  Co.  v,  Alabama  M.  R.  Co.,  87  Ala.  501,  6 
South.  404;  Anniston  &  C.  R.  Co.  v,  Jacksonville,  G.  &  A. 
R.  Co.,  82  Ala.  297,  2  South.  710)  are  not  in  point.  It  is 
averred  in  the  petition  that  the  proposed  line  of  telegraph 
will  be  constructed  in  a  manner,  fully  stated,  so  as  **to 
prevent  any  possible  interference  with  any  work  or  use  of 
said  railroad."  It  is  proposed  to  so  construct  the  line,  that 
it  will  not  produce  any  material  interference  with  the  free 
exercise  of  the  franchise  of  the  railroad  company,  nor  extend 
to  that  part  of  its  right  of  way  which  is  in  actual  use. 
Common  knowledge  teaches,  that  there  is  ample  space  on 
the  100  feet  of  the  railroad's  right  of  way,  for  two  or  more 
telegraph  lines,  without  obstructing  the  free  and  ample  use 
for  railroad  purposes. 

3.  The  remaining  grounds  of  demurrer, — 5,    6,  7,  8  and 
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9, — are  that  there  is*  no  sufficient  description  given  in  the 
petition  of  the  right  of  way  proposed  to  be  condemned. 
These  grounds  contradict  the  very  full  and  same-same. 
definite  allegations  of  the  petition.  It  is  diffi- 
cult to  conceive  how  ampler  and  fairer  averments  of  what  is 
proposed  to  be  done  by  petitioner  in  establishing  its  line 
could  have  been  made.  The  defendant  on  these  averments, 
— as  it  was  furnished  with  sufficient  data  to  do, — entered 
into  a  minute  calculation  by  its  witnesses  of  the  number  of 
feet  of  land  that  would  be  occupied  by  petitioner  in  the 
erection  of  its  poles  throughout  the  whole  length  of  the  line. 
The  exact  spots  where  the  poles  would  be  placed,  and  whether 
on  the  one  side  or  the  other  of  the  roadbed,  as  necessities 
and  conveniences  of  the  railroad  might  be  best  subserved, 
could  not,  of  course,  be  definitely  stated,  nor  was  it  necessary 
to  do  so.  The  same  objection  was  raised  against  a  similar 
petition  in  the  case  of  New  Orleans,  M.  &  T.  R.  Co.  v. 
Southern  &  A.  T.  Co.,  53  Ala.  211,  and  was  held  not  to  be 
well  founded.  It  would  seem  after  this,  that  there  was  no 
ground  for  complaint  for  a  want  of  information  as  to  what  part 
and  how  much  of  defendant's  right  of  way  would  be  necessary 
for  the  establishment  on  the  line  of  the  telegraph  company. 

4.  Whether  the  charter  of  the  plaintiff  company  purporting 
to  be  certified  by  the  * 'deputy  secretary  of  state"  of  New 
York  was,  under  our  statute,  admissible  in  evidence,  without 
further  proof,  we  need  not  decide.  The  petitioner 

was  not  required  to  prove  the  existence  of  its     S?£d^of*' 
charter,  unless  the   same  was   denied   by  plea 
verified  by  affidavit.     No  such  plea  was  interposed.     Acts 
1888-89,  p.  57;  Code  1896,  §  1803;  Smith  v.  Hiles-Carver 
Co.,  107  Ala.  272,  18  South.  37. 

5.  The  eleventh  assignment  of  error  is, "that  the  court  erred 
in  entering  up  an  order  condemning  the  property.*'  The 
contention  of  appellant  as  to  this  alleged  error  is,  as  stated 
in    brief   of  counsel,   that   "the  court  below,     oondomnauon- 

Suffldency  of 

without  any  proof  whatever  of  a  great  many  of     Evidence. 
the  material    allegations   of    the    petition,    and   without  a 
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a  certain  well -defined  quantity  in  a  strip  of  land  running 
through  another's  premises  was  taken  for  the  right  of  way 
of  a  railroad  company.  In  such  cases,  the  market  value  of 
the  land  enters  necessarily  into  the  estimate  of  compensation. 
In  the  case  before  us,  a  very  nominal  amount  of  the  land 
constituting  right  of  way  is  proposed  to  be  taken, — only  that 
part  of  it  occupied  by  the  posts,  175  feet  apart,  leaving  the 
way  for  all  other  purposes  unobstructed.  It  is  really  an 
easement  in  an  easement,  a  servitude,  true,  for  which  the  com- 
pany  is  entitled  to  some  compensation  under  the  constitution. 
The  railroad  company,  however,  holds  its  right  of  way  so 
far  as  is  made  to  appear  simply  for  railroad  purposes,  and  is 
restricted  in  its  use  of  the  same  for  such  purposes.  Under 
this  view  of  the  estate  that  the  railroad  company  has  in  its 
right  of  way,  it  is  difficult  to  see  how  the  damages  sustained 
by  the  road  can  be  anything  more  than  nominal.  Indeed,  if 
we  might  weigh  advantages  and  disadvantages,  a  competing 
line  would  naturally  and  reasonably  appear  to  be  an  advan- 
tage to  the  railroad  company. 

To  prevent  any  misconstruction,  it  is  well  to  say,  we  are 
not  passing  upon  any  rights  of  the  company,  or  others,  not 
presented  in  this  record,  such  as  the  interest  of  a  company  in 
lands  to  which  it  holds  a  fee -simple  title  by  purchase  such  as 
by  its  charter  it  may  have  authority  to  own ;  nor  the  rights 
of  the  holders  of  contiguous  lands,  owning  the  fee  in  the 
lands  over  which  the  railroad  has  its  right  of  way ;  nor  the 
question  of  damages,  when  a  railroad  company  has  built  a 
bridge  over  a  stream  and  a  telegraph  company  seeks  to  use 
the  superstructure  as  a  support  for  its  fastenings  and  wires. 
Such  questions  are  in  no  wise  involved  in  this  case,'and  are 
not  before  us. 

It  has  not  been  shown  that  the  company  holds  the  land,  as 
a  private  individual,  to  devote  it  to  auy  purpose  it  pleases,  or 
to  sell  it  at  will  at  the  highest  price  it  will  bring  on  the 
market.  The  land  constituting  the  right  of  way,  really  has 
no  market  value  so  long  as  it  is  used  for  such  purpose.     It 
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has  been  withdrawn,  by  the  very  uses  of  the  company,  from 
marketable  lands ;  and  when  there  can  be  no  market  value  of 
land  by  reason  of  its  use  as  a  part  of  an  extensive  business 
or  enterprise,  its  value  must  be  determined  by  the  use  to 
which  it  is   applied,  and   necessarily   not  by   any   supposed 
market  value  it  has.     Illinois  Cent.  R.  Co.  v.  City  of  Chi- 
cago, 141  111.  509,  30  N.  E.  1036;  Chicago,  B.  &  Q.   R.  Co. 
V.  City  of  Chicago,  149  111.  457,  37  N.  E.  78;   Id,,  166  U.  S. 
226,  17  Sup.  Ct.  581 ;  Lewis,  Em.  Dom.  §485.     Commeilting 
upon  the  decision  in  the  Illinois  case  last  cited, — which  was 
a  case  for  the  extension  of  a  street  across  railroad  tracks  or 
right  of  way, — the  supreme  court  of  the  United  States,  in  the 
case  last  cited,  used  language  well  adapted  to  the  case  in 
hand.     They  say:  **The  land  as  such  was  not  taken,  the 
railroad  company  was  not  prevented  from  using  it,  and  its 
use  for  all  the  purposes  for  which  it  was  held  by  the  railroad 
company  was  interfered  with,  only  so  far  as  its  exclusive  en  - 
joyment   for   the   purpose  of  railroad  tracks  was  diminished 
in  value  by  subjecting  the  land  within  the  crossing  to  public 
use  as  a  street.     The  supreme  court  of  Illinois  well  said  *that 
the  measure  of  the  compensation  is  the  amount  of  decrease  in 
the  value  of  the  use  for  railroad  purposes  caused  by  the   use 
for   purposes  of  a  street,  such  use  of  a  street  being  exercised 
jointly  with  the  use  of  the  companies  for  railroad  purposes. 
In  other  words,  the  company  is  to  be  compensated  for  the 
diminution  in  its  right  to  use  its  tracks  caused  by  the  exist- 
ence and  use  of  the  street.'  "     The  supreme  court  of  Illinois 
held  in  that  case,  that  the  trial  court  did  not  err  in  excluding 
evidence  to  show  the  general  salable  value  of  the  land  con  - 
stituting  the  right  of  way  included   in  the   crossing,  or  its 
general  value  for  other  uses  than  that  to  which  it  was  applied. 
The  soundness  of  this  principle  was  approved  by  the  federal 
court,  and  it  appears  to  be  sustained  by  the  reason  and  au- 
thority.    Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  149 
111.  457,  37  N.  E.  78;   Id,,  166  U.  S.  249,  17  Sup.  Ct.  581  ; 
Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.  (Tenn.  Sup. ; 
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April  term,  1898;  two  cases  tried  and  decided  together)  46 
S.  W.  571;  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel.  Co.,  173 
111.  508,  51  N.  E.  382. 

The  cases  referred  to  from  the  Tennessee  court,  recently 
decided,  were  between  the  same  parties  as  here ;  the  petition 
in  each  case,  as  appears,  was  identical  in  substance  with  the 
one  in  this  case,  and  the  main  question  as  here  presented, — 
that  of  damages  to  be  allowed, — was  there  decided. 

One  of  those  cases,  from  the  county  of  Madison,  was 
heard  on  appeal  from  the  report  of  the  jury,  of  inquiry  before 
the  judge  without  a  jury,  and  the  other  from  the  county  of 
Gibson,  from  the  judgment  on  verdict  of  a  jury.  In  the  first, 
the  trial  judge  held  that  the  measure  of  dama'ges  to  the  de- 
fendant was  the  amount  of  the  decrease  in  the  value  of  the  use 
of  the  right  of  way  for  railroad  purposes,  when  it  was  jointly 
used  for  telegraph  purposes,  and  that  nothing  but  nominal 
damages  could  be  had ;  and  in  the  other,  the  judge  charged 
the  jury  that  they  could  give  as  damages  nothing  except  the 
value  of  the  land  occupied  as  post  holes  by  the  telegraph 
pany,  which  was  assessed  at  $12.50. 

The  court  affirmed  the  decision  of  the  lower  court  in  each 
case,  on  the  ground  that  the  railroad  company  was  entitled 
to  no  more  than  nominal  damages.  In  the  last, — the  Gibson 
county  case, — they  held,  that  the  damages  of  $12.50  were 
assessed  upon  the  wrong  basis, — the  value  of  the  land  occu- 
pied by  the  post  holes  of  the  telegraph  company, — but  as 
they  were  nominal,  and  not  complained  of,  the  case  would 
not  be  reversed  for  the  error. 

The  views  announced  by  us  in  the  foregoing  opinion,  find 
full  support  in  these  Tennessee  cases.  In  the  caSje  before  us, 
the  jury  assessed  the  damages  against  the  telegraph  company 
at  $50. 

We  deem  it  unnecessary  to  review  the  assignments  of  error 

on  the  admission  and  rejection  of  evidence,  and 

on  the  charges  given  and  refused.     Holding  as 

we  do,  that  the  defendant  company  was  entitled   to  nominal 
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damages  only,  and  if  in  any  thing  error  may  have  intervened, 
it  was  error  without  injury. 
Affirmed. 

NOTKS. 

Telegraph  Lines  as  Public  improvements. — See  10  Am.  &  Eng. 
Ency.  Law,  (2iid  EM.),  1079. 

Condemnation  of  Railroad  Right  of  Way  for  Telegraph  Line- 
Damages. — A  railroad  is  only  entitled  to  nominal  damages  for  the 
land  along  its  right  of  way  occupied  by  the  telegraph  poles,  where 
the  use  of  such  land  for  telcjraph  purposes  does  not  interfere  with 
the  operation  of  the  railroad.  Mobile  &  O.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  8  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  505. 


GuiNN  ef  al. 

Ohio  River  R.  Co. 

{^Supreme  Court  of  West  Virginia^  April  y,  iSgg.) 

Railroad  in  Street  under  Municipal  License — Liability  for  Dam- 
ages to  Abutting  Property.* — Though  a  railroad  company  has 
authority  from  a  city  to  build  its  road  in  a  street,  yet  it  is  liable  to 
an  adjoining  lot  owner  for  damage  flowing  from  its  construction 
and  operation. 

Same — Nuisances — Right  of  Action. — If  a  private  nuisance  is  of 
such  character  that  its  continuance  is  necessarily  an  injury,  and  is 
of  a  permanent  character,  that  will  continue  without  change  from 
any  cause  without  human  labor,  and  dependent  for  change  on  no 
contingency  of  which  the  law  can  take  notice,  then  the  damage  is 
original  and  permanent,  and  right  of  action  at  once  exists  for  re- 
covery of  entire  damages,  past  and  future  ;  and  one  recovery  is  a 
grant  or  license  to  continue  the  nuisance,  and  there  can  be  no 
second  recovery  for  its  continuance.  It  is  otherwise  where  the 
damage  is  not  continuous,  but  intermittent,  occasional,  or  recurrent 
from  time  to  time. 

Same — Same — Liability  of  Lessee  Company. — Where  a  railroad 
company  builds  its  road  in  a  street,  and  thereby  injures  access  to, 
and  damages,  a  lot  abutting  on  the  street,  such  damage  is  original 

*See  note  at  end  of  case. 
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and  permanent ;  and  the  company  building^  the  road  is  liable,  but  a 
company  subsequently  leasing  and  operating  the  road  is  not  liable, 
therefor. 

Same— Measure  of  Damages.— In  ascertaining  damage  to  a  lot 
from  permanent  injury  from  the  construction  of  a  railroad  in  the 
street  under  municipal  license,  the  measure  of  damage  is  the  dif- 
ference in  the  value  of  the  lot  immediately  before  and  immediately 
after  its  construction. 

Same— Same— Benefits.— In  fixing  damage  to  a  mill  from  con- 
struction of  a  railroad  in  the  street  in  front  of  it,  increased  whole- 
sale trade  consequent  upon  increased  facility  of  shipment  from  it 
by  reason  of  the  road  may  be  set  off  against  loss  of  local  retail 
trade   in  fixing  the  value  of  the  property. 

Excessive  Verdicts.— If  a  verdict  assessing  damages  violates  the 
standard  or  measure  of  damages  given  by  law,  it  is  against  law, 
and  should  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Cabell  county  circuit  court.  Re- 
versed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Campbell,  Holt   &  Campbell  and  George   /.  Neal,  for  de- 
fendants in  error. 

Brannon,  J.  This  action  of  trespass  on  the  case  was 
brought  by  Guinn  Bros,  against  the  Ohio  River  Railroad 
Company  to  recover  damages  for  injury  to  a  lot  of  land,  and 
Case  stated.         ^  ^^^^  Standing  upon  it,  consequent  upon  the 

construction  and  operation  of  the  Big  Sandy 
Railroad  along  Second  avenue,  in  the  city  of  Huntington, 
in  front  of  said  property.  The  jury  found  for  the  plaintiffs 
$4,500,  for  which  judgment  was  rendered,  and  the  defendant 
appeals. 

It  is  well  settled  in  this  state  that,  though  a  railroad  com- 
pany has  legal  authority  to  build  a  railroad  in  a  street,  y^t, 

if  the  same  work  injury  to  an  abutting  property 

RaUroad  in  street  e»   i-      i-        ^ 

L,?ceMe^25u  owner,  he  may  recover  of  the  company  damages 
iS^Abutti^^V  therefor.  Stewart  v.  Railroad  Co.,  38  W.  Va. 
*"^*  438,  18  S.   E.  604.     The  case  at  once  presents 

a  troublesome  question.     Is  the  Ohio  River  Railroad  Com- 
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pany  liable  at  all?     The  railroad  was  not  built  by  it,  but  by 
another    corporation,    the    lycxington    &    Big 
Sandy   Railroad    Company;    but,  by  lease   or  ?^^t?r2SSSSf 
otherwise,  it  went  into  the  hands  of  the  Ohio 
River  Railroad  Company,  which  was  operating  it  when  this 
suit  was  brought  against  it  alone.     \  need  not  discuss  lia- 
bility for  wrongs  of  lessor  and  lessee  railroad  companies 
under  the  different  forms  of  the  question  often  arising.     Our 
question  is,  is  the  Ohio  River  Company  liable?     If  we  say 
that  the  construction  and  operation  of  the  road  in  front  of 
the  plaintiff's  property  is  a  private  nuisance,  it  might  seem, 
at  first  thought,  that  the  Ohio  River  Company  would  be  lia  - 
ble,  on  the  legal  principle^  that  where  a  lessor  constructs 
something  that  is  a  nuisance  and  the  source  of  injury,  and 
leases  his  land,  and  the  tenant  actively  continues  the  nui- 
sance, both  are  liable,  and,  I  suppose,  either.     In  such  case 
the  lessor  originates,  and  the  tenant  continues,  the  wrong. 
Tayl.   Landl.  &  Ten.  §  175;  Wood,  Landl.   &  Ten.  §  539; 
2  Hil.  Torts,  587;  1  Jag.   Torts,  223;  Irvine  v.   Wood,   10 
Am.   Rep.   603;  Joyce  v.   Martin,  15   R.  I.  558,  10  Atl.  620. 
See,  as  to  liability  of  lessors  and  lessees  of  railroads,  note  in 
Lee  V.  Railroad  Co.,  58  Am.   St.  Rep.  147   (s.  c.  47.  Pac. 
932).    But,  on  further  thought,  this  does  not  meet  the  pecul- 
iarity or  true  nature  of  this  case.      The  instant  the  Hunt- 
ington  &   Big  Sandy   Company  finished,    and    began   the 
operation, of,  this  road,  the  injury  to  the  plaintiffs'  property 
was  complete,  and  that  injury  was  not  a  temporary  nuisance, 
abatable  and  removable,  because  the  railroad  was  authorized 
by  the  municipal  authority  to  be  in  the  street,  and  was  not 
a  public   nuisance,  and   was   thus  a  permanent   structure, 
affecting  permanently  the  substantial  value  of  the  property, 
if  in  fact  it  injured  it ;  and  right  of  action  at  once  arose  to 
allow  Guinn  Bros,  to  sue  the  Huntington  &  Big  Sandy  Com- 
pany, and  recover  once  for  all  entire  damages  for  all  future 
time,  and  they  could  not  maintain  action  after  action,  from 
time  to  time,  to  recover  damages  occurring  from  time  to  time 
from  the  continued  use  of  the  railroad.     Watts  v.  Railroad 
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Co.,  39  W.  Va.  196,  19  S.  E.  521;  Henry  v.  Railroad  Co., 
40  W.  Va.  234,  242,  21  S.  E.  863;  Smith  v.  Railroad  Co., 
23   W.  Va.   451.     Now,   when   this   cause    of    action    was 

complete,  it  was  alone  against  the  I^exington 

Same — Samo —  o         •  ^<** 

Inability  of  Lea-    &  Big  Sandv  Railroad  Company,  and  the  Ohio 

-aee  Ck>inpany.  o  j  r       j  i 

River  Railroad  Company  was  not  then  liable 
to  it.  Its  subsequent  lease  and  operation  of  the  road  would 
not  make  it  liable  to  that  action.  True,  it  continued  the 
operation  of  the  cause  of  the  injury ;  but  it  did  not  assume 
that  action,  and  the  injury  giving  cause  of  action  was  already 
done.  A  tenant  is  not  liable  for  a  tort  done  and  completed 
"by  the  landlord  before  the  lease.  A  lessee  railroad  company 
is  not  liable  for  a  completed  tort  of  its  lessor  railroad  com- 
pany. 3  Wood,  R.  R.  2054;  Railway  Co.  v,  Kain,  35  Ind. 
291.  Plainly,  if  Guinn  Bros,  had  sued  the  Huntington  & 
Big  Sandy  Company,  there  would  have  been  a  license  to  use 
the  railroad  ever  after,  and,  if  the  Ohio  River  Company  had 
then  leased  it,  it  would  not  be  liable  for  continued  operation; 
and,  as  all  it  is  guilty  of  is  continued  operation,  I  do  not  see 
that  the  fact  that  suit  was  not  brought  against  the  Hunting- 
ton 8l  Big  Sandy  Company  would  make  the  Ohio  River 
Company  liable,  considering  that  suit  could  have  been 
brought,  as  the  right  of  action  was  perfect.  The  construction 
of  the  road  is  the  wrong  of  which  the  plaintiffs  complain, 
and  the  right  of  action  and  limitation  upon  it  began  from 
construction.  It  is  different  where  the  injury  and  action  do 
not  flow  from  construction,  but  from  some  after  consequence 
of  it,  working  injury  intermittently  and  occasionally,  recur- 
ring at  times  from  negligent  construction,  as  in  Henry  i'. 
Railroad  Co.,  supra^  or  Dickson  v.  Railroad  Co.,  71  Mo.  575, 
2  Am.  &  Eng.  R.  Cas.  538,  for  diverting  a  stream  by  an 
embankment  made  in  constructing  a  railroad,  and  flooding 
crops  from  year  to  year.  In  that  case  the  opinion  seems  to 
concede  that  where  the  damage  is  not  occasional  and  recur- 
rent, but  original  and  permanent,  the  lessee  would  not  be 
liable  for  continuing  the  use  of  the  road.  In  Powers  v. 
Council  Bluffs    (Iowa)   24  Am.   Rep.  792,  the  action  was 
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ag^ainst  a  city,  which  changed  the  course  of  a  stream,  but 
did  not  do  so  properly,  and  in  time  the  land  of  a  party 
was  excavated  by  the  action  of  the  water.  It  was  held 
to  be  a  permanent  and  original  damage,  and  that  action 
and  limitation  began  when  the  change  of  the  stream 
was  made,  not  when  the  consequential  injury,  the  sub- 
sequent excavation  of  the  soil,  took  place.  The  court 
said:  **The  damage  consisted,  not  in  excavating  the 
lots,  but  in  doing  an  act  which  resulted  in  their  excava- 
tion.*' The  syllabus  lays  down  the  true  rule.  '^Whenever 
a  nuisance  is  of  such  a  character  that  its  continuance  is 
necessarily  an  injury,  and  it  is  of  a  permanent  character, 
that  will  continue  without  change  from  any  cause  but  human 
labor,  then  the  damage  is  an  original  damage,  and  may  be  at 
once  fully  compensated,  and  the  statute  of  limitations  begins 
to  run  on  an  action  for  damages."  If  the  Ohio  River  Com- 
pany is  liable,  when  did  the  statute  begin  in  its  favor?  Its 
participation  commenced  later  than  the  construction.  In 
Troy  V.  Railroad  Co.  (N.  H.)  55  Am.  Rep.  177,  a  railroad 
company  destroyed  a  bridge  on  a  highway,  and  erected  a 
fence  upon  it,  and  the  town  sued ;  and  it  was  held  that  the 
nuisance  was  permanent,  and  damages  for  the  whole  injury 
may  be  at  once  recovered.  I  cite  these  cases  to  show  that 
similar  injuries  to  that  in  this  case  have  been  held  original 
and  permanent,  but  I  may  rely  on  our  own  case  of  Smith  v. 
Railroad  Co.,  23  W.  Va.  451 ,  for  the  same  purpose,  as  it  was 
a  case  of  access  to  a  lot  injured  by  construction  of  a  railroad. 
Counsel  for  defendant  insist  that  this  is  not  a  nuisance; 
seeming  to  think  that,  if  so  regarded,  its  daily  continuance 
would  be  a  cause  of  action  and  make  the  company  liable.  If 
built  in  the  street  without  authority,  the  road  would  be  a 
public  nuisance,  and,  if  injuring  the  plaintiffs,  a  private  nui- 
sance. The  town  license  removed  the  case  of  public  nui- 
sance, but  not  that  of  private  nuisance.  In  this  respect  it  is 
built  as  if  without  authority.  Spencer  z/.  Railroad  Co.,  23 
W.  Va.  406  (Syl.,  point  6).  But,  even  if  a  nuisance,  above 
cases  show  that,  if  the  damage  is  original  and  permanent,  an 
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action  for  the  total  recovery,  past  and  future,  at  once  lies.  It 
is  the  nature  of  the  injury,  not  the  name  we  may  give  the 
tort,  that  rules  the  matter.  It  is  a  wrong  or  tort,  name  it  as 
we  may.  I  do  not  see  that  the  name  is  important.  Wood, 
Nuis.  §§  865,  869.  I  have  found  one  case  seeming  to  hold 
otherwise.  Railroad  Co.  v,  Hambleton,  40  Ohio  St.  496, 14 
Am.  &  Eng.  R.  Cas.  126,  holding  the  company  raising  grade 
of  track  in  the  street^  and  the  lessee  company  afterwards 
operating  it,  jointly  liable  to  the  abutting  owner.  The  rais- 
ing the  grade  over  the  height  licensed  by  the  council  was 
treated  as  an  unauthorized  act,  creating  a  nuisance,  for  which 
both  lessor  and  lessee  were  liable.  There  the  lessor  was  a 
defendant.  In  this  case  it  is  not.  It  seems  to  me  unreason- 
able to  charge  the  defendant,  the  lessee  company,  with  the 
whole  damages  to  the  property.  This  suit  was  for  permanent 
iujury,  and  the  verdict  covers  the  total  damage  to  the  prop- 
erty from  the  acts  of  both  companies.  If  the  defendant  com- 
pany were  liable  at  all,  would  it  be  liable  beyond  such 
damages  it  wrought  while  operating  the  road?  ;  If  the 
damages  are  separable,  it  ought  to  pay  only  such  as  arose 
during  its  use ;  but  it  seems  to  me  they  are  not  separable, 
and  that  the  Big  Sandy  Company  is  liable,  if  either  is. 

There  was  evidence  to  show  that,  owing  to  the  construction 
of  the  road,  the  mill  lost  some  retail  trade,  but  gained  in 
wholesale  trade,  and  that  the  gain  from  the  latter  exceeded 
the  loss  from  the  former.  There  was  opinion  evidence /;<? 
and  con  on  the  question  whether  the  value  of  the  property 
was  as  great  immediately-after  as  immediately  before  the 
construction  of  the  railroad.  The  property  was  used  solely 
for  mill  purposes.  The  evidence  of  actual  receipts  would 
seem  to  be  a  more  reliable  gauge  of  value  than  mere  opinion. 
The  verdict  of  the  jury  has  given  me  the  chief  trouble  in  the 
case,  but,  on  further  consideration,  I  think  the  verdict  is 
contrary  to  the  measure  or  standard  of  damages  set  up  by 
law,  and  it  cannot  stand.  Where  a  verdict  depends  upon 
the  weight  of  evidence  and  deductions  therefrom,  or  credit  of 
witnesses,  it  is  entitled  to  great  weight,  and  cannot  be  set 
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aside,  unless  very  plainly  wrong  ;  but  where  it  violates  the 
measure  of  damages  fixed  by  law,  on  facts  conceded  or  plainly 
appearing,  it  is  set  aside  because  it  is  contrary  to  law.  Now^ 
the  measure  of  damages  is,  in  such  a  case  as  this,  fixed  by 
law.  If  the  property,  for  the  purposeslfor  which  it  is  used, 
is  worth  as  much  immediately  after  as  immedi- 
ately before  the  construction  of  the  railroad,  no  ^vSaS^!^^^ 
recovery  can  be  had.  If  worth  less,  the  differ- 
ence between  its  former  and  its  depreciated  value  is  the 
measure.  Stewart  v.  Railroad  Co.,  38  W.  Va.  438,  18  S.  E. 
604;  Rowe  v.  Pulp  Co.,  42  W.  Va.  551,  26  S.  E-  320;  Board 
of  Education  v.  Kanawha  &  M.  Railroad  Co.,  44  W.Va.  71, 
29  S.  E.  503;  Blair  v.  City  of  Charleston,  43  W.  Va.  62,  26 
S.  E.  341 ;  Railroad  Co.  v.  Tyler,  36  Ark.  205  (destroying  a 
mill  race  in  building  road  without  leave).  I  would  incline 
to  think  that  benefits  arising  from  enhanced  facility  of  trans- 
portation, or  access  to  mill,  causing  additional  trade,  would 
be  a  general,  not  special,  benefit,  and  not  chargeable  to  the 
party,  as  it  would  not  be  in  condemnation  cases  (3  Scdg. 
Dam.  §  1229;  Mills,  Em.  Dom.  §  152),  as  in  condemnation 
you  ascertain  damages  to  the  residue,  not  charging  general 
benefits,  and  in  an  action  for  consequential  damages  you 
ascertain  the  same  thing, — damages  to  the  land.  The  man 
specially  damaged  gets  nothing,  because  the  general  bene- 
fit from  the  improvement  overbalances  the  injury,  and  his 
neighbor  not  at  all  damaged  is  the  same.  One  pays  for  the 
other's  benefit.  I  admit,  however,  that  the  law  is  not  such 
in  cases  of  change  of  grade  of  street  and  actions  for  conse- 
quential injury  to  abutting  property.  The 
plaintiff's  own  evidence  showed  that  his  in-  gSSmS*"^" 
creased  wholesale  trade  oversized  ioss  in  retail 
trade,  and,  as  the  property  was  used  only  for  milling,  I  can- 
not see  how,  on  the  whole,  there  was  injury; 
and  I  conclude  that  the  verdict,  in  law,  violates  ScS*'*''*  ^^^' 
the  proper  standard  of  damage.  Reversed, 
verdict  set  aside,  new   trial   granted,  and   cause  remanded. 
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Railways  in  Street— Rights  of  Abutting  Owners.— The  easement 
of  the  abuttiag"  owners  of  a  public  street  or  highway  is  property 
which  may  not  be  taken  or  impaired  without  compensation  being^ 
made  therefor.  See,  City  of  Denver  v.  Bayer,  7  Colo.  113 ;  Daly  v. 
Georgia  S.  &  F.  R.  Co.  (Ga.),  7  S.  E.  Rep.  146  ;  Terre  Haute  &  L: 
R.  Co.  V,  Bissell,  108  Ind.  113  ;  McClean  v.  Chicago,  I.  &  D.  f?.  Co., 
67  Iowa,  568;  Hanson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  61  Iowa,  588  ; 
Mulholland  v.  Des  Moines,  M.  &  W.  R.  Co.,  60  Iowa,  740,  10  Am.  & 
Eng.  R.  Cas.  99 ;  Drady  v,  Des  Moines  &  Ft.  D.  R.  Co.,  57  Iowa, 
393  ;  Stanley  v.  City  of  Davenport,  54  Iowa,  463  ;  Ward  v.  Detroit, 
M.  &  M.  R.  Co.,  62  Mich.  46  ;  Barkken  v,  Minnesota  &  St.  L.  R.  Co., 
29  Minn.  41 ;  Carli  v.  Stillwater,  St.  R.  &  T.  Co.,  28  Minn.  373,  3  Am. 
A  Eng.  R.  Cas.  226;  Omaha  &  R.  V.  R.  Co.  v,  Rogers,  16  Neb. 
117.  20  Am.  &  Eng.  R.  Cas.  79 ;  Burlington  &  M.  R.  R.  Co.  v. 
Reinhackle,  15  Neb.  279.  14  Am.  &  Eng.  R.  Cas.  169 ;  Hastings  & 
G.  I.  R.  Co.  V,  Ingalls,  15  Neb.  123,  20  Am.  &  Eng.  R.  Cas. 
60  ;  Gottschalk  v,  Chicago,  B.  &  Q.  R.  Co.,  14  Neb.  550  14,  Am.  & 
Eiig.  R.  Cas.  157  ;  Jewett  v.  Union  E.  R.  Co.,  1  N.  Y.  Supp.  123 ; 
Pittsburgh  Junction  R.  Co.  z/.  McCutcheon  (Pa.),' 7  Atl.  Rep.  146; 
City  of  Cleburne  v.  Gulf,  C.  &  S.  F.  r!  Co.  (Tex.),  25  Am.  &  Eng. 
R.  Cas.  130;  Buchner  v,  Chicago,  M.  &  N.  W.  R.  Co.,  60  Wis.  264, 
14  Am.  &  Eng.  R.  Cas.  447 ;  Buchner  v.  Chicago,  M.  Sl  N.  W.  R. 
Co..  56  Wis.  403  ;  MoUandin  v.  Union  Pac.  R.  Co.,  14  Fed.  Rep.  394 ; 
Grafton  v.  Baltimore  &  O.  R.  Co.,  21  Fed.  Rep.  309,  17  Am.  &  Eng. 
R.   Cas.  200. 

The  authorities  of  a  city  have  no  power  to  authorize  a  railroad 
•company  to  permanently  appropriate  and  obstruct  a  portion  of  a 
street,  without  compensation  to  such  lot-owners  as  abut  thereon, 
and  who  are  especially  injured.  Burlington  &  M.  R.  R.  Co.  v»  Rein- 
hackle, 15  Neb.  279,  14  Am.  &  Eng.  R.  Cas.  169.  And  for  this 
reason  if  a  railroad  company  constructs  and  operates  a  railroad  in 
a  public  street,  it  is  liable  to  the  owners  of  property  abutting  on 
such  street,  notwithstanding  an  ordinance  of  the  municipality  in 
terms  authorized  such  use  of  the  street,  for  the  actual  diminution  in 
market  value  of  the  property  for  any  use  to  which  it  may  be  reason- 
ably put  occasioned  by  the  construction  and  operation  of  the  rail- 
road through  such  street.  Denver  &  R.  G.  R.  Co.  v.  Bourne  (Colo.), 
16  Pac.  Rep.  ^9,  following  Denver  Circle  R.  Co.  v.  Nester,  10  Colo. 
403  ;  and  City  of  Denver  v.  Bayer,  7  Colo.  113. 
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V. 

Nicolin. 

{.Supreme  Court  of  Minnssota,  May  ig^  iSgg,) 

Eminent  Domain — Spur  Track  to  Gravel  Pit — Public  Use.* — A 
railway  company  is  authorized  by  Gen.  St.  1894,  5^5^  2645,  2646,  to  ac- 
quire land  by  condemnation  for  a  right  of  way  for  a  spur  track  from 
its  main  line  to  its  gravel  pit,  for  the  purpose  of  obtaining  necessary 
gravel  to  enable  it  to  safely  maintain  and  operate  its  railroad.  Such 
a  taking  of  laud  is  for  a  public  purpose  or  use. 

(Syllabus  by  the  Court.) 

Appeal  by  railroad  from  Scott  county  district  court. 
Reversed, 

Albert  E.  Clarke,  for  appellant. 
H.  y.  Peck,  for  respondent. 

Start,  C.  J.  A  petition  in  this  matter  was  filed  in  the  dis- 
trict court  of  the  county  of  Scott  by  the  railroad  company  to 
condemn  a  right  of  way  for  an  extension  of  it?  existing  spur 
track  to  afford  access  to  a  gravel  pit.  The  landowner  ap- 
peared, and  moved  the  trial  court  to  dismiss  the  petition  on 
the  ground  that  it  did  not  state  facts  authorizing  the  condem- 
nation of  the  property;  and  from  an  order  granting  the  mo- 
tion and  dismissing  the  petition  the  petitioner  appealed. 
The  petition  alleges,  with  other  facts,  the  following:  The 
petitioner  is  a  railway  corporation  duly  organized  under  the 
laws  of  this  state,  and  owns  and  operates  a  line  of  railway 
from  Minneapolis  to  Angus,  Iowa,  and  a  branch  line  from 
Hopkins  to  Morton,  in  this  state.  It  conducts  and  carries 
on  a  large  ajad  important  traffic  as  a  common  carrier  in  the 
transportation  of  passengers  and  freight.     In  order  to  main- 

*See  hote  at  end  of  case. 
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tain  and  operate  its  roadbed  in  a  safe  condition  for  the  trans- 
action of  such  business,  it  is  a  necessity  that  the  petitioner 
should  have  access  to  gravel  pits ;  gravel  being  a  necessity 
for  ballasting  its  tracks,  and  keeping  its  roadbed  in  a  safe 
condition  for  use.  The  petitioner  has  no  gravel  nearer  than 
Pilot  Mound,  Iowa,  distant  238  miles  from  Minneapolis.  In 
order  to  obtain  a  supply  of  gravel  for  use  upon  its  roadbed, 
the  petitioner  has  secured  the  right  to  remove  gravel  from  a 
gravel  pit  in  Scott  county,  and  now  has  and  operates  a  spur 
track  from  its  main  line  to  a  point  less  than  300  feet  distant 
from  such  gravel  pit.  To  reach  the  gravel  pit,  however,  it 
is  necessary  to  extend  the  existing  spur  track  over  the  land 
of  the  respondent,  Anna  M.  Nicolin,  284  feet,  with  whom  the 
petitioner  has  made  an  unsuccessful  effort  to  agree  for  the 
right  to  use  the  land  required  for  such  extension.  If  these 
facts  show  that  the  proposed  taking  is  for  a  public  purpose 
or  use,  and  there  is  legislative  warrant  for  the  taking,  the 
order  of  the  trial  court  was  wrong ;  otherwise,  right. 

1.  It  is  maintained  on  behalf  of  the  landowner  that  the 
proposed  taking  is  not  for  a  public  purpose  or  use,  but  for  the 
sole  benefit  of  the  stockholders  of  the  company,  and  for  the 
benefit  of  their  property,  and  further  that,  if  land  can  be  con- 
demned for  the  proposed  use,  then  there  is  no  reason  why 
the  company  may  not  condemn  land  for  a  gravel  pit  or  ties 
or  stone  or  fuel.  None  of  the  suggested  cases  is  in  point, 
except  the  taking  of  land  by  the  exercise  of  the  power  of  emi- 
nent domain  for  a  gravel  pit.  Whether  land  may  be  taken 
for  the  latter  purpose,  we  do  not  decide,  because  the  taking 
in  this  case  is  only  for  a  right  of  way  to  the  petitioner's  gravel 
pit.  lyumber,  ties,  stone,  and  fuel  are  all  necessary  to  the 
construction,  maintenance,  and  operation  of  a  railway;  but 
each  of  them  may  be  purchased  in  the  open  market,  and  usu- 
ally within  a  reasonable  distance  of  the  place  where  it  is  to 
be  used.  Gravel,  however,  is  not  an  article  of  general  com- 
merce. It  cannot  be  purchased  in  the  market  in  quantities 
required  by  railroad  companies,  yet  it  is  indispensable  to  the 
maintenance    and  safe  operation  of  their  roadbeds.     To  ob- 
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tain  it,  they  must  go  where  nature  has  placed  it ;  hence,  gravel  ' 
pits  are  practically  and  essentially  adjuncts  to  the  roadbed 
of  a  railway,  and  the  taking  of  land  by  a  railway  company 
for  a  right  of  way  from  its  roadbed  to  its  gravel  pit  for  the 
obtaining  of  gravel  for  the  safe  maintenance  of  itfe  railroad  is 
a  taking  for  a  public  purpose.  A  taking  of  land  for  such  a. 
purpose  differs  only  in  degree  from  a  taking  for  a  right  of 
way  to  its  roundhouse  or  machine  shop.  A  taking  is  no  more 
for  the  sole  benefit  of  the  stockholders  in  the  one  case  than  in 
the  other.  In  this  particular  case  the  object  of  acquiring  the 
right  of  way  is  for  the  purpose  of  reducing  the  cost  of  main- 
taining the  roadbed  of  the  petitioner.  This  is  a  purpose  which 
directly  affects  the  public,  for  the  cost  of  maintaining  and 
operating  a  railway  is  a  material  matter  in  determining  the 
rate  a  railway  company  may  legally  charge  for  the  transpor- 
tation of  passengers  and  freight. 

2.  Is  there  legislative  warrant  for  the  proposed  taking? 
The  trial  court  answered  the  question  in  the  negative.  Au- 
thority for  the  petitioner  to  take  land  by  condemnation  for 
the  purpose  in  question  must  be  found,  if  at  all,  in  the  stat- 
ute. If  it  is  doubtful  whether  the  statute  confers  the  author- 
ity, the  doubt  must  be  resolved  against  the  petitioner,  no 
matter  what  the  necessity  of  the  case  may  be ;  for  it  is  at  - 
tempting  to  exercise  one  of  the  highest  prerogatives  a  sover- 
eign can  delegate  to  a  subject, — that  is,  the  right  to  take  the 
private  property  of  the  citizen  against  his  will.  The  statute 
(Gen.  St.  1894,  §  2645)  confers,  in  general  terms,  upon  rail- 
road companies,  including  the  petitioner,  the  right  to  acquire 
any  land  by  condemnation  that  may  be  necessary  for  the  full 
enjoyment,  use,  and  operation  of  its  road;  and  Id,  §  2646, 
specifies  the  purposes  for  which  the  granted  power  may  be 
exercised,  in  these  words:  **The  power  to  condemn  hereby 
granted  shall  embrace  all  roadways,  spur  and  side  tracks, 
rights  of  way,  railroad  crossings,  depot  grounds,  yards, 
ground  for  machine-shops,  warehouses,  elevators,  station- 
houses,  water-tanks  and  all  other  buildings  and  structures, 
rights,  privileges  and  easements  necessary  to  the  construe- 
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tion,  or  necessary  or  convenient  to  the  operation,  of  any  of 
said  railroads ;  also  all  lands,  rights,  privileges,  and  ease- 
ments that  are  or  may  become  necessary  or  convenient  to  the 
full  enjoyment,  use,  maintenance,  and  operation  of  any  of 
said  railroads."  This  statute  expressly  declares  that  the 
granted  power  to  condemn  land  shall  embrace  all  spur  and 
side  tracks  necessary  and  convenient  to  the  full  enjoyment, 
use,  maintenance,  and  operation  of  any  railroad.  The  alle- 
gations of  the  petition  bring  this  case  within  the  letter  and 
spirit  of  the  statute ;  for  it  alleges  that  the  extension  of  the 
spur  track  in  question  is  necessary  in  order  to  maintain  and 
safely  operate  its  railroad,  and  states  facts  showing  such 
necessity.  The  statute  authorizes  the  condemnation  of  land 
by  the  petitioner  for  the  purpose  stated  in  its  petition^ 

It  is  further  urged  by  the  respondent  that  the  proposed 
taking,  as  disclosed  by  the  petition,  is  for  a  temporary  pur- 
pose, and  not  such  a  taking  as  is  authorized  by  law.  The 
extent  and  duration  of  the  interest  the  petitioner  shall  be 
permitted  to  acquire  in  the  land  may  be  determined  by  the 
court  in  its  order  appointing  commissioners,  and  the  dam- 
ages assessed  accordingly.     Order  reversed. 

Canty,  J.  I  concur,  but  do  not  want  it  to  be  implied  that 
a  railroad  company  may  not  also  condemn  land  to  be  used  as 
a  stone  quarry  for  the  purpose  of  obtaining  stone  to  use  in 
railroad  construction.  It  is  not  practicable  to  purchase 
gravel  in  the  open  market.  Gravel  must  be  obtained  at  the 
nearest  and  mo§t  accessible  points,  so  that  it  may  be  moved 
and  handled  at  the  least  possible  expense;  otherwise,  it 
would  increase  enormously  the  cost  of  railroad  construction. 


NOTE. 

Eminent  Domain—Spur  Track  as  Public  Use. — Where  a  railroad 
company  is  proceediag  to  condemn  lands  for  the  purposes  of  spur 
tracks  to  a  river  front,  in  order  to  better  accommodate  its  shipping 
interests,  and  it  appears  that  such  spur  tracks  are  essential  to  the 
operation  of  the  road,  they  must  be  deemed  as  much  for  the  public 
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use  as  the  main  line.     Toledo,  S.  &  M^.  R.  Co.  v,  East  Saginaw  &  St. 
C.  R.  Co.,  36  Am.  &  Eng.  R.  Cas.  553,  72  Mich.  206,  40  N.  W.  Rep.  436. 

And  the  power  to  construct  a  spur  to  iron-works  has  been  recog- 
nized in  Getz's  Appeal  (Pa.),  3  Am.  &  Eng.  R.  Cas.  186;  and  to  a 
sawmill.  Bridal  Veil  Lumbering  Co.  v.  Johnson,  30  Ore.  205  ;  and  to 
grain  elevators,  Clarke  v,  Blackmar,  47  N.  Y.  150 ;  Chicago  Dock^ 
etc.,  Co.  V,  Ganity,  115  111.  155,  and  to  stockyards,  New  York  Cent, 
etc.,  R.  Co.  V,  Metropolitan  Gas-Light  Co.,  63  N.  Y.  326. 

But  under  the  power  to  condemn  land  necessary  for  side  tracks^ 
turn-oAts,  or  switches,  it  has  no  right  to  take  land  for  the  construc- 
tion of  an  independent  branch  road  to  subserve  only  new  private  inter- 
ests. South  Chicago  R.  Co.  v,  Dix,  17  Am.  &  Eng.  R.  Cas.  157,  109 
111.  237 ;  Chicago  &  E.  I.  R.  Co.  v.  Wiltse,  24  Am.  &  Eng.  R.  Cas. 
261,  116  111.  449,  6  N.  E.  Rep.  49.  See  also  Rensselaer  &  S.  R.  Co.  z/. 
Davis,  43  N.  Y.  137;  State  v.  Hazelton,  etc.,  R.  Co.,  40  Ohio  St.  504  ; 
Weidenfeld  v.  Sugar  Run  R.  Co.,  48  Fed.  Rep.  615  ;  Pittsburgh,  etc., 
R.  Co.  V,  Benwood  Iron-Works,  31  W.  Va.  710,  36  Am.  &  Eng.  R-. 
Cas.  531. 


Northwestern  Tel.  Exch.  Co. 

V, 

Chicago  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Minnesota,  May  22,  iSgg.) 

Corporations — Right  of  Eminent  Domain — Foreign  Stockhorders. 
—Whether  Gen.  St.  1894,  $^  5876,  which  provides  that  no  corporation 
or  association,  more  than  20  per  centum  of  the  stock  of  which  is  or 
may  be  owned  by  any  person  or  persons  not  citizens  of  the  United 
States,  shall  hereafter  acquire,  or  shall  hold  or  own,  any  real  estate 
hereafter  acquired  in  this  state,  is  applicable  where  a  corporation  is 
attempting  to  exercise  the  right  of  eminent  domain,  is  not  decided, 
but,  if  it  is,  it  is  held  that,  as  to  a  corporation  organized  under  the 
laws  of  the  state,  it  must  by  presumed,  until  the  contrary  appears, 
that  a  sufficient  percentage  of  its  shareholders  are  citizens. 

Telephone  Companies — Same.*--The  rule  is,  when  applying  the 
principles  of  the  common  law  or  when  construing  statutes,  that  the 
telephone  is  to  be  considered  a  telegraph,  unless  express  statutory 
provisions  govern  the  case.     So  telephone  companies,   when  estab- 


♦See  note  at  end  of  case. 
13  (N  S)  A  &  E  R  Cas— 29 
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lishing  their  lines,  have  the  right  of  eminent  domain,  under  the 
constitution  and  laws,  to  the  same  extent  as  have  telegraph  compa- 
nies. 

Same— Same— Railroad  Rightof  Way— Statute.*— The  federal  stat- 
ute (Rev.  St.  g§  5263,  5268,  5269)  authorizing  telegraph  companies, 
upon  complying  with  its  terms,  to  construct  and  maintain  their  lines 
along  and  over  all  post  roads  of  the  United  States,  and  (/(/.  §  5%4), 
making  all  railroads  post  roads,  does  not  confer  upon  a  telegraph 
company  the  right  to  occupy  the  right  of  way  of  a  railroad  with  its 
line  without  its  consent,  or  a  contract  with  a  prior  owner  which  is 
binding  upon  it. 

Same— Same— Prior  Appropriation  to  Public  Us^.f — The  general 
rule  is  that  land  already  devoted  to  another  public  use  cannot  be 
taken  under  general  laws  where  the  effect  would  be  to  extinguish  a 
franchise.  If,  however,  the  taking  would  not  materially  injure  the 
prior  holder,  the  condemnation  may  be  sustained. 

Same — Same — Same — Necessity. — The  plaintiff  in  these  proceed- 
ings is  authorized,  under  Gen.  St.  1894,  j^  2604,  to  exercise  the  right 
of  eminent  domain.  No  express  authority  to  condemn  for  its  use 
land  which  has  already  been  appropriated  to  another  public  use  is 
found  in  the  statute,  and  such  authority  must  arise,  if  at  all,  by  nec- 
essary implication.  There  must  be  a  reasonable  and  practical  ne- 
cessity for  such  a  proceeding,  not  a  necessity  created  by  the 
corporation  asserting  the  right  that  it  may  be  convenienced, 
or  a  necessity  arising  out  of  a  desire  to  unreasonably  econo- 
mize. Held,  upon  the  evidence  in  the  case  at  bar,  that  there 
was  no  reasonable  or  practical  necessity  for  the  condemnation  of  an 
easement  for  plaintiff's  line  over  and  across  certain  portions  of  de- 
fendant's right  of  way. 

(Syllabus  by  the  Court.) 

Appeals  by  defendant  from  Martin  and  Jackson  counties 
district  court.     Reversed, 

H.  D.  Estabrook  and  W.  E,    Todd,  for  appellant. 
D,  E.  Morgan,  for  respondent. 

Collins,  J.  In  separate  proceedings,  instituted  in  two 
counties,  plaintiff  sought  to  condemn  and  acquire  a  right  of 

*See  Western  Union  Tel.  Co.  z/.  Ann  Arbor  R.  Co.  (C.  C.  A.). 
ante,  p.  395  and  note,  p.  408. 

fin  addition  to  authorities  cited  in  opinion,  see  10  Am.  &  Eng. 
Enc.  Law  (2nd  Bd.)  at  p.  1093,  where  all  the  decisions  are  collected. 
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way  six  feet  in  width  for  the  erection  and  maintenance  of  its 
poles  and  lines  of  wire  over  and  across  certain 

"^  Case  Stated. 

lands  in  these  counties,  including  a  portion  of 
the  territory  previously  acquired  by  grant  or  by  condemna- 
tion by  defendant  railway  corporation  for  its  right  of  way, 
and  in  use  as  such.  The  proceedings  were  had  under  and  in 
accordance  with  Gen.  St.  1894,  §  2604  ei  seq.y  and  resulted 
in  the  appointment  of  commissioners,  an  appraisement  and 
assessment  of  damages,  the  filing  of  the  commissioners'  re- 
port, a  refusal  by  defendant  to  accept  the  amount  of  damages 
assessed,  a  deposit  thereof,  and  an  entry  of  judgment  in 
each  case  as  prayed  for  in  the  petitions.  Defendant  appeals 
from  the  judgments  as  well  as  from  the  orders  appointing 
commissioners.  A  determination  of  one  case  necessarily 
determines  the  other.  From  the  plats  and  maps  introduced 
in  evidence  and  presented  on  the  argument,  and  from  other 
records  in  the  cases,  it  seems  that,  as  a  general  rule,  the  de- 
fendant's right  of  way  through  these  counties  is  100  feet 
in  width,  but  at  places,  and  for  reasons  not  fully  disclosed, 
it  is  200,  and  in  others  300,  feet  wide.  But,  without  regard 
to  width,  defendant's  main  line  of  railway  is  in  the  center  of 
the  right  of  way.  So  it  will  be  seen  that,  while  the  distance 
from  the  center  of  the  track  to  the  margin  of  the  way  on 
either  side  is  50  feet,  ordinarily,  there  are  places  where  it  is 
100  feet,  and  others  where  it  is  150.  Where  the  defendant's 
right  of  way  is  but  100  feet  wide,  and  therefore,  as  a  rule, 
plaintiff  has  located  its  line  and  has  acquired  its  strip  of 
land  adjoining  on  the  south,  just  outside  of  defendant's  way, 
setting  its  poles  in  the  center, — that  is,  3  feet  from  defend- 
ant's line, — so  that  in  no  manner  does  it  interfere  with  such 
way.  But  at  the  places  before  mentioned,  where  defendant's 
right  of  way  is  of  greater  width  than  100  feet,  and,  as  a  con- 
sequence, plaintiff's  6  foot  strips  abut  thereon,  the  latter  has 
acquired  the  right,  if  these  proceedings  are  upheld,  to  cross 
defendant's  right  of  way  from  point  to  point,  and  thus  to 
bisect  it  on  a  line  parallel  with  defendant's  railway  track  50 
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feet  from  the  center  thereof.  The  length  of  these  bisecting 
strips  of  6  feet  in  width,  and  of  which  plaintiff  would  have 
the  use  for  the  purpose  of  constructing  and  maintaining  its 
poles  and  wires,  vary,  according  to  the  plats  on  file,  from  ofip- 
fourth  of  a  mile  to  one  and  one -fourth  of  a  mile  in  length.  In 
Martin  county  alone  the  defendant's  right  of  way  thus  to  be 
used  amounts  to  eight  miles  in  the  aggregate.  We  have  no 
means  of  ascertaining  what  it  is  in  Jackson  county.  We  call 
attention  to  these  details  because,  as  will  be  seen  hereinafter, 
they  are  of  importance  in  the  disposition  we  make  of  the  ap- 
peals from  the  judgments. 

The  plaintiff  is  a  corporation  organized,  according  to  its 
articles,  stated  in  a  general  way,  for  the  purpose  of  organ- 
izing,  maintaining,  and  operating  telephone  exchange  sys- 
tems, public  and  private  telephones  and 
Corporation.-  telegraph  lines,  and  doing  a  telephone  and 
S!^'55lSf(jS  telegraph  business  within  and  without  the  state, 
*"■  incorporated  under  the  provisions  of  Gen.  St. 
1894,  c.  34  tit.  1.  The  petitions  presented  to 
the  court  below  embodied  the  facts  enumerated  in  section 
2605.  The  first  point  made  by  defendant's  counsel  is  that 
the  petitions  are  insufficient,  and  the  proofs  defective, because, 
it  was  not  affirmatively  alleged  and  proven  that  80  per  centum, 
at  least,  of  the  corporate  stock  shares  were  and  are  owned  by 
citizens  of  the  United  States.  Gen.  St.  1894,  §  5876.  Even 
if  we  should  admit  that  condemnation  proceedings  are  for 
the  purpose  of  acquiring  land  although  they  are  brought  to 
secure  an  easement  therein  only,  there  are  several  reasons 
why  the  point  is  not  well  taken.  A  sufficient  one  is  that 
when  we  find  a  corporation  organized  under  the  laws  of  this 
state,  and  with  power  to  acquire  land  or  an  easement  in  land, 
it  cannot  be  presumed  that  more  than  20  per  centum  of  its 
stockholders  are  aliens.  The  presumption  with  such  a  cor- 
poration is  that  a  sufficient  percentage  of  its  shareholders 
are  citizens.  It  was  not  necessary  to  allege  or  prove  that 
they  are.     If  the   statute  has  any  application  in  proceedings 
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of  this  nature,  the  alienage  of  the  shareholders  is  a  matter  of 
defense.     The  plaintiff,  to  some  extent,  relies 
upon  an  act  of  congress  of  July  24,  1866,  found  J£Se£S255?*" 
in  Rev.  St.  §§  5263-5268,  inclusive,   while  de- 
fendant's  counsel  insist — First,  that  the  plaintiff  is  not   a 
telegraph  company  within  the  meaning  of  that  act;  and,  sec- 
ond,   if  it    be    such    a    company,     that    the  act  does    not 
authorize  it  to  enter  upon  the  right  of  way  of  a  railroad  com- 
pany without  the  consent  of  such  company.     Section  5263  of 
the  act  provides  :     **Any  telegraph  company  now  organized, 
or  which  may  hereafter  be  organized,  under  the  laws  of  the 
state,  shall  have  the  right  to  construct,  maintain  and  operate 
lines   of  telegraph  through  and  over  any  portion  of  the  pub  - 
lie  domain  of  the   United  States,    over  and  along  any  of  the 
military  or  post  roads  of  the  United  States  which  have  been 
or  may  hereafter   be  declared  such  by  law,  and  over,  under 
or  across  the    navigable  streams  or  waters   of  the   United 
States ;  but  such   lines   of  telegraph  shall  be  so  constructed 
and   maintained   as  not  to  obstruct  the  navigation  of  such 
streams  and  waters,  or  interfere  with  the  ordinary  travel  on 
such  military  or  post  roads."     And  in  section  5268  it  is  en- 
acted that:     **Before  any  telegraph  company  shall  exercise 
any  of  the  powers  or  privileges  conferred  by  law  such  com  - 
pany  shall  file  their  written  acceptance  with  the  post -master 
general  of  the  restrictions  and  obligations  required  by  law.*' 
In  these  days  there  ought  to-be  no  one  to  question  the  state- 
ment that  a  telephone  is  simply  an  improved  telegraph.     The 
former  was   originally  called  the  speaking  telegraph.     The 
instruments  used  at  the  terminals  are  different,  but  the  poles, 
the  wires,  the  insulators,  and  the  generation  of  the  electric 
current  are  all  the  same-     The  slight  technical  difference 
was  exceedingly  well  stated  by  one  of  the  witnesses,  at  the 
hearing,  in  the  following  language:  "In  sending  telegraph 
messages,  the  render  writes  out  into  words  what  he  wishes 
to  transmit;  another  party  takes  it,  and  translates  it   into 
sounds  that  represent  letters,  which  are  sent  over  the  wire 
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by  breaking  the  electric  current,  which  reproduces  the  sounds 
at  the  other  end,  which  are  retranslated  by  the  operator  at 
the  end  into  words,  and  delivered  to  the  customer;  and  in 
sending  the  message  by  telephone  the  person  who  desires  to 
send  a  message  speaks  into  the  instrument,  and,  instead  of 
breaking  and  interrupting  the  current,  it  is  partially  broken 
and  varied  by  the  air  waves  produced  by  speaking,  and  the 
spoken  words  or  air  waves  pass  over  the  wire  by  their  effect 
on  the  electric  current, — that  is,  they  are  reproduced  into 
sound  waves,  and  give  out  the  same  sound  at  the  other  end 
as  was  spoken  into  the  receiver  at  the  transmitting  end." 
The  rule  is  well  established  that  in  applying  the  principles 
of  the  common  law  or  in  construing  statutes  the  telephone  is 
to  be  considered  a  tekgraph,  unless  express  statutory  pro- 
visions govern  the  case.  So  the  courts  have  almost  univers- 
ally held  that  telephone  companies  are  engaged  in  public 
business,  have  the  same  public  duty  of  serving  the  commu- 
nity, and  may,  when  establishing  their  lines,  exercise  the 
right  of  eminent  domain  under  the  constitution  and  the  laws. 
See  the  cases  cited  25  Am.  &  Eng.  Enc.  Law,  745,  and  notes. 
Also  Cumberland  Telephone  &  Telegraph  Co.  v.  United 
Electric  Ry.  Co.,  42  Fed.  273;  Chesapeake  &  P.  Tel.  Co.  v, 
Baltimore  &  O.  Tel.  Co.,  66  Md.  399,  7  Atl.  809;  Hudson 
River  Tel.  Co.  z;.  Watervliet  Turnpike  &  R?iilway  Co.,  135 
N.  Y.  393,  32  N.  E.  148.  No  valid  distinction  can  be  made 
between  federal  and  state  legislation  on  the  subject.  So  that 
the  act  of  congress  in  reference  to  telegraph  lines  over  and 
along  post  roads,  before  referred  to,  must,  in  our  opinion, 
include  telephone  lines  where  applicable  at  all.  Unquestion- 
ably, a  line  constructed,  as  is  proposed  by  plaintiff,  for 
public  use,  for  the  transmission  of  intelligence  by  wire, 
whether  it  be,  technically  speaking,  a  telegraph  or  a  telephone 
line,  is  a  work  of  internal  improvement.  Rippe  v,  Becker, 
56  Minn.  100,  57  N.  W.  331 ;  Cater  v.  Northwestern  Tel. 
Exch.  Co.,  60  Minn.  539,  63  N.  W.  111.  Therefore  its 
corporate  owners  may  obtain  its  right  of  way  by  condemna- 
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tion  proceedings,  as  provided  in  section  2604.  It  seems  clear 
from  the  construction  placed  on  the  act  of  con- 
gress  of  1866,  before  mentioned,  and  in  part  ^udiroadiugit of 
quoted,  that  it  is  of  no  service  to  plaintiff  in 
these  proceedings,  either  when  standing  alone  or  when  taken 
in  conjunction  with  the  state  law,  for  in  Pensacola  Tel.  Co. 
V.  W.  U.  Tel.  Co.,  96  U.  S.  1,  it  was  held,  construing  the 
act,  that:  **It  gives  no  foreign  corporation  the  right  to 
enter  upon  private  property,  without  the  consent  of  the 
owner,  and  erect  the  necessary  structures  for  its  business; 
but  it  does  provide  that,  whenever  the  consent  of  the  owner 
is  obtained,  no  state  legislation  shall  prevent  the  occupation 
of  post  roads  for  telegraph  purposes  by  such  corporations  as 
are  willing  to  avail  themselves  of  its  privileges ; ' '  and  that : 
"No  question  arises  as  to  the  authority  of  congress  to  provide 
for  the  appropriation  of  private  property  to  the  uses  of  the 
telegraph,  for  no  such  attempt  has  been  made.  *  *  *  If  pri- 
vate property  is  required,  it  must,  so  far  as  the  present  leg- 
islation is  concerned,  be  obtained  by  private  arrangement 
with  its  owner.  No  compulsory  proceedings  are  authorized.'' 
This  federal  statute  does  not  give  a  telegraph  company  the 
right  to  occupy  the  right  of  way  of  a  railroad  with  its  line 
unless  the  road  consents,  or  a  contract  has  been  made  with  a 
prior  owner,  which  is  binding  upon  such  road.  W.  U.  Tel. 
Co.  V.  Ann  Arbor  R.  Co.,  33  C.  C.  A.  113,  90  Fed.  379.  It 
has  no  application  in  proceedings  against  an  unwilling 
party,  as  is  this  defendant. 

It  is  strongly  urged  by  counsel  for  defendant  that,  even 
admitting  that  plaintiff  corporation  has  been  given  the  power 
of  eminent  domain  under  the  state  laws,  it  is  not  authorized 
to  appropriate  any  part  of  defendant's  right  of  ^^'  g^^^ 
way  to  its  use.  The  general  rule  is  that  **ex-  auoito'^fi?" 
press  legislative  authorit>^  is  generally  requisite  ^^* 
except  where  the  proposed  appropriation  would  not  destroy 
or  greatly  injure  the  franchise,  or  render  it  difficult  to  prose- 
cute the  object  of  the  franchise,  when  a  jjeneral  grant  will  be 
sufficient.     Land  already  devoted  to  another  public  use  can- 
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not  be  taken  under  general  laws,  where  the  effect  would  be  to 
extinguish  a  franchise.  If,  however,  the  taking  would  not 
materially  injure  the  prior  holder,  the  condemnation  may  be 
sustained.'*  Mills,  Em.  Dom.  §§  45,  47  ;  New  York  Cent. 
&  H.  R.  R.  Co.  V.  Metropolitan  Gaslight  Co.,  63  N.  Y.  326; 
Suburban  Rapid-Transit  Co.  v.  City  of  New  York,  128  N. 
Y.  510,  28  N.  E.  525 ;  Morris  &  E.  R.  Co.  v.  Central  R.  Co. 
of  New  Jersey,  31  N.  J.  Law,  205 ;  Winona  &  St.  P.  Ry.  Co. 
V.  City  of  Watertown,  4  S.  D.  323,  56  N.  W.  1077.  And  that 
the  rule  has  been  repeatedly  recognized  in  this  jurisdiction  is 
quite  evident.  Milwaukee  &  St.P.  Ry.Co.  v.  City  of  Faribault, 
23  Minn.  167  ;  St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  30 
Minn.  359,15  N.  W.  684 ;  St.  Paul,  M.  &  M.  Ry.  Co.  v.  City  of 
Minneapolis,  35  Minn.  141,  27  N.  W.  500;  Minneapolis  West- 
ern Ry.  Co.  V.  Minneapolis  &  St.  L.  Ry.  Co.,  61  Minn.  502,  63 
N.  W.  1035.  In  the  case  at  bar  plaintiff's  right  to  obtain  an 
easement  for  its  lines  over  and  across  defendant's  way  where 
it  has  been  broadened  to  either  200  or  300  feet  in  width  de- 

pends  upon  the  statute  of  the  state,  which 
iSe^MSceaaity  ^^  general  in  its  terms.  ,No  express  author- 
ity can  be  found  therein  for  such  a  procedure, 
and  therefore  it  must  arise,  ri  at  all,  from  necessary 
implication.  The  right  of  plaintiff  must  be  subservient 
to  the  extent  indicated  in  the  rules  hereinbefore  stated.  The 
use  which  plaintiff  proposes  to  make  of  the  strip  it  seeks  to 
condemn  must  not  be  inconsistent  with  the  paramount  right 
which  defendant  acquired  long  ago,  nor  can  it  be  such  as  will 
materially  interfere  with,  essentially  injure,  or  tend  to  defeat 
the  public  use  to  which  the  property  has  already  been  de- 
voted. There  must  also  be  some  necessity  for  the  appro- 
priation, not  a  necessity  created  by  the  corporation  asserting 
the  right,  that  it  maybe  convenienced,  or  a  necessity  arising 
out  of  a  desire  to  unreasonably  economize.  So,  in  cases 
where  the  power  is  not  expressly  granted  by  statute,  but  is 
to  be  implied  therefrom,  the  conditions  surrounding  any  par- 
ticular case  must  disclose  a  practical  necessity  for  the  exer- 
cise of  eminent  domain  over  property  already  devoted  to  a 
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public  use.     There  must  exist  in  a  given  case  this  necessity 
in  order  to  reasonably  effectuate  the  purposes  for  which  the 
petitioning  corporation  was  created,  and  hence  to  raise  the 
presumption  that  such  power  was  within  the  contemplation 
of  the  legislature  which  enacted  the  general  law.     So,  in  the 
present  instance,  the  inquiry  is,  have  we  a  case  on  the  evi- 
dence of  practical  necessity?     Is  it  reasonably  necessary  that 
plaintiff  should  cross  these  lands  in  order  that  it  shall  prop- 
erly transact  its  business,  and  reasonably  serve  the  public? 
And  in  determining  this  we  must  bear  in  mind  the  rights  of 
the  prior  holder,  and  its  duty  to  the  public.     Let  us  there- 
fore examine  the  conditions.     Defendant  is  a. railway  com- 
pany, owning  and   operating   its   line   of   road  in  the  usual 
manner   and   under  ordinary  rules.     It   is  both  master  and 
servant,  with  duties  to  perform  towards  the  public,  as  well  as 
obligations  in  behalf  of  the  people  in  its  employ.     While  it 
mav  not  be  true  that  at  all  times  it  should  have  absolute  and 
exclusive  dominion  over  every  portion  of  its  right  of  way, — 
and  it  would  be  impossible, — it  must  not  be  forgotten  that 
public  policy  requires  that  no  other  use  or  occupation  incon- 
sistent with  the  efficient  management  of  its  tracks  and  trains 
can  be  tolerated.     The  inconvenience  and  the  danger  of  hav- 
ing the  poles  and  wires   of   plaintiff's   lines   on   defendant's 
right  of  way,  as  well  as  men  and  teams   while  building  and 
thereafter  keeping  in  repair,  with  right  of  ingress  and  egress 
for  all  time,  are  not  to  be  forgotten  as  among  the  surround- 
ing conditions,  and  when  considering  the  question  of  practi- 
cal necessity.     Let  us   now  consider  plaintiff's  case  on   the 
question  of  the   reasonableness  of  its  demands.     As  a  rule, 
the  railway  line  runs  east  and  west,  plaintiff's  proposed  line 
paralleling  it  on   the  south.     If  it  is  not  permitted  to  bisect 
defendant's   right   of   way,  but  is  compelled  to  keep  outside 
thereof,  its  easement   must,    at   places,  turn  at  right  angles, 
and  run   north   or  south   for  from  50  to  100  feet.     With  its 
poles  set  within  its  six-foot  strip,    so   that   the   wires  would 
have  to  be  strung  directly  over  this  strip,  following  it  with- 
out deviation,  there  would  be,  of  necessity,  four  right  angles 
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at  each  broadened  tract  of  defendant's  right  of  way.  This 
would  not  only  prove  a  very  expensive  part  of  the  work,  but 
would  necessitate  the  putting  in  of  guy  posts  out  in  the  fields, 
or  on  defendant's  right  of  way,  and  the  use  of  guying  wires 
at  each  corner,  in  or&er  to  keep  the  corner  poles  upright. 
And  from  the  evidence  it  appears  that  with  the  greatest  care 
and  most  substantial  and  best  known  methods  of  guying 
corner  poles,  they  are  apt  to  yield  to  the  g^eat  strain  upon 
them,  and  fall,  carrying  with  them  many  in  the  vicinity. 
This  is  especially  true  when  storms  prevail.  So,  if  it  were 
necessary  that  the  wires  to  be  strung  by  plaintiff  were  to  be 
placed  directly  over  its  easement,  and  thus  make  a  great 
number  of  right  angles,  there  might  be  a  sufficient  reason  for 
saying  that  a  practical  and  reasonable  necessity  existed  for 
condemning  the  easement  through  the  broadened  portions  of 
defendant's  right  of  way.  But  there  is  no  absolute  necessity 
for  so  stringing  the  wires.  By  placing  poles  at  points  midr 
way  between  the  north  and  south  ends  of  these  north  and 
south  strips  of  easement,  and  then  stretching  the  wire 
directly  across  to  the  poles  easterly  and  westerly  thereof, 
right  angles  would  easily  be  avoided.  And  the  right  to 
string  the  wire  overhead  in  this  way  could  be  easily  secured 
in  condemnation  proceedings  from  the  private  landowners 
on  the  one  side  and  from  defendant  company  on  the  other. . 
The.  result  would  almost  do  away  with  the  objection  made  to 
right  angles  on  telephone  lines,  before  mentioned.  To  illus- 
trate, let  us  take  one  angle  at  the  east  end  of  a  tract  of  de- 
fendants right  of  way,  where  it  is  widened  out  from  100  to 
200  feet.  Place  a  pole  at  a  point  midway  between  the  north 
and  south  ends  of  the  north  and  south  strip  6  feet  wide.  We 
find,  by  calculation,  that  the  next  pole  to  the  east  would  be 
set  XZIYa  feet  east  of  the  south  end  of  said  strip,  while  the 
next  pole  west  would  be  set  the  same  number  of  feet  west  of 
the  north  end.  A  line  of  wire  running  from  the  east  to  the 
west  pole,  connecting  with  the  pole  in  the  center,  would  be 
stretched  at  an  angle  of  less  than  11  degrees.  If  the  defend- 
ant's right  of  way  is  300  feet  wide,  and  a  pole  is  set  midway 
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between  the  north  and  south  ends  of  the  north  and  south 
strip,  the  first  pole  on  the  east  would  be  130^  feet  east  of 
the  south  end  and  the  first  pole  on  the  west  the  same  distance 
from  the  north  end.  Here  the  wire  would  angle  less  than  21 
degrees.  The  objection  to  right  angles  would  be  almost 
entirely  removed  if  this  method  were  adopted,  and  no  prac- 
tical necessity  would  remain  for  placing  poles  or  wires 
on  defendant's  right  of  way  except  at  the  corners  where 
the  line  would  deflect.  We  have  stated  that  the  six- 
foot  strips  with  which  plaintiff  proposes  to  bisect  de- 
fendant's right  of  way  where  it  is  more  than  one  hun- 
dred feet  wide  vary  from  one -fourth  of  a  mile  to  one  and 
one -fourth  miles  in  length,  aggregating  eight  miles  in  Murray 
county.  To  be  more  definite,  there  are  in  this  county  10 
separate  tracts  of  widened  right  of  way,  which  plaintiff  pro- 
poses to  cross,  instead  of  deflecting  to  the  north  or  south  for 
the  purpose  of  going  around.  Six  of  these  are  at  least  one 
mile  long,  so  that,  if  the  detours  are  required,  there  would  be, 
approximately,  a  mile  of  straight  line  paralleling  each, 
between  the  deflections  at  each  end.  Nor  would  the  deflec- 
tions from  the  line  where  defendant's  right  of  way  is  of 
ordinary  width  be  very  marked  or  noticeable,  even  where  the 
way  is  widened  to  300  feet.  As  before  shown,  the  greatest 
angle  will  be  less  than  21  degrees  if  the  plan  of  stringing 
wires  herein  suggested  be  followed.  We  venture  to  assert 
that  in  this  state  there  are  many  telegraph  lines  following 
the  curves  of  railway  tracks,  where  the  angles  are  much  more 
pronounced  than  would  be  those  in  question.  It  is  perhaps 
well  to  say,  in  this  connection,  that  a  case  might  arise  where 
it  would  clearly  appear  from  the  evidence  that  a  railway 
company  had  widened  its  right  of  way  at  places  designedlj-, 
that  it  might  compel  other  corporations  organized  for  a  public 
purpose,  to  avoid  paralleling  its  line.  Such  a  scheme  could 
not  be  allowed  to  succeed,  but  we  have  nothing  of  the  kind 
now  before  us. 

The  matter  of  expense  has  also  been  mentioned.     If  the 
6 -foot  strip  was  followed,  and  right  angles   made   at  each 
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corner  for  the  8  miles  in  Martin  county,  there  would  be  less 
than  1 ,300  feet  additional ;  and,  of  course,  this  added  distance 
would   be   much  reduced   if  the   plan  suggested  by  us  is 
adopted.     While  we  must  admit  that  appropriating  property, 
either  by  direct  legislation  or  by  the  exercise  of .  eminent 
domain,  is  not,  generally  speaking,   an  exhaustion  of  the 
right  as   to  that   particular   property,   the   reasonable   and 
practical  necessity  of  a  second  appropriation  must  be  con- 
sidered whenever  the  question  is  presented.     The  claims  set 
forth  in  behalf  of  plaintiff  in  support  of  the  judgment  appealed 
from  may  thus  be  summed  up :     That  its  line  of  telephone, 
built  in  a  straight  line,  will  be  stronger  and  better  built  than 
if  built  at  right  angles,  and  that  it  will  not  be  so  liable  to 
break  by  the  accumulation  of  snow  and  sleet,  the  expansion 
and  contraction  of  the  wires  by  heat  and  cold,  and  by  the 
storms  and  blizzards  to  which  they  are  exposed,  as  it  will  be 
if  built  at  right  angles ;  and  also  that  it  will  be  more  expen- 
sive to  build  at  right  angles  than  it  will  if  built  as  desired, 
requiring  larger  poles,  set  deeper  in  the  earth,  and  at  shorter 
distances  from  each  other,  and  properly  braced  or. guyed. 
These  claims  could  be  urged  with  equal  potency  by  other 
companies  desiring  to  enter  into  the  same  line  of  business, 
and  also  to  obtain  a  like  right  upon  defendant's  property. 
So    that    in    time    a  multitude    of  poles  and  a  network  of 
wires  might  cover  defendant's  right  of  way,  although  there 
would   be    no   reasonable    or   practical   necessity    therefor, 
seriously   interfering  with   its   business,  and  impairing  its 
efficiency  as  a  servant  of  the  public.     The  judgments   are 
reversed,  and  the  causes  remanded-  for  further  proceedings. 

Buck,  J.,  absent. 


NOTE. 

Telephone  a  Telegraph. — In  the  absence  of  express  statutory  pro- 
visions, the  telephone  is  to  be  considered  a  telegraph.  Cumberland 
Telephone,  etc.,  Co.  v.  United  Electric  R.  Co.,  43  Am.  &  Eng.  R.  Cas. 
194  ;  Roake  v.  American  Telephone,  etc.,  Co.,  12  Am.  &  Eng.  Corp. 
Cas.  342,  41  N.  J.  Eq-  35  ;  Roberts  v.  Wisconsin  Telephone  Co.,  77 
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Wis.  589,  20  Am.  St.  Rep.  143;  State  v.  Central  New  Jersey  Telephone 
Co.,  35  Am.  &  Eng.  Corp.  Cas.  1,  53  N.  J.  L.  341;  Chesapeake,  etc.. 
Telephone  Co.  v,  Baltimore,  etc.,  Tel.  Co.,  16  Am.  &  Eng.  Corp.  Cas. 
213,  59  Am.  Rep.  167,  66  Md.  399 ;  Iowa  Union  Telephone  Co.  v. 
Board  of  Equalization,  67  Iowa  250;  Att*y  Gen.  z/.  Edison  Telephone 
Co.,  6  Q.  B.  Div.  244,  29  Moak*8  Rep.  602  ;  New  Orleans,  etc.,  R.  Co. 
I'.  Southern,  etc.,  Tel.  Co.,  53  Ala.  211 ;  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  %  U.  S.  1 ;  Bell  Telephone  Co.  v.  Com.  (Pa.),  3 
Atl.  Rep.  825 ;  State  v.  Bell  Telephone  Co.,  36  Ohio  St.  296,  38  Am. 
Rep.  583. 


Dublin  et  al. 

V. 

Taylor,  B.  &  H.  Ry.  Co.  et  al. 

{Supreme  Court  of  Texas,  March  ^j,  iSgg,) 

Death  Resulting  from  Defective  Crossing — Liability— Construction 
of  Contract  between  Railroad  and  Independent  Contractor.— Plain- 
tiff's decedent  was  killed  by  a  train  on  a  railroad  which  had 
not  been  accepted  by  nor  delivered  to  the  defendant  com- 
pany by  the  contractors.  The  accident  was  the  result  of  neg-li- 
g-ence  in  the  construction  of  a  crossing*  at  a  point  where  the 
railroad  intersected  a  private  road  which  had  been  traveled 
by  the  public  for  a  number  of  years.  Under  the  contract  be- 
tween the  company  and  the  contractors,  all  roads,  recognized 
as  such  by  defendant's  engineer,  when  crossed  by  the  railroad, 
had  to  be  kept  in  condition  for  public  use  by  the  contractors,  until 
the  completion  of  the  railroad  ;  and  such  engineer  was  with  the  con- 
struction gang  during  all  the  time  the  railroad  was  being  built. 
Held,  that  if  such  engineer  directed  the  work  to  be  done  at  the  place 
where  the  accident  occurred,  or  designated  it  as  the  place  at  which 
the  crossing  should  be  made,  then  the  construction  of  the  crossing 
was  the  act  of  the  railroad  company,  and  not  that  of  independent 
contractors,  and  the  company  was  liable  for  damage  resulting  from 
the  improper  construction  of  the  crossing. 

Pleading — Amendments. — It  was  within  the  discretion  of  the  dis- 
trict judge  to  allow  plaintiff  to  amend  the  petition  after  beginning 
the  trial. 
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t^onstruction  of  Crossing  over  Private  Road— Implied  Invitation  to 
Public* — Constructing'  a  railroad  crossing-  over  such  a  private  road, 
in  such  manner  as  to  justify  the  public  in  using  it  as  if  it  were  a 
crossing'  over  a  public  road,  is  such  an  invitation  to  the  public  to  use 
it  as  to  render  the  party  responsible  for  its  .construction,  liable  for 
an 'injury  to  a  traveler  on  the  private  road  wKich  results  from  a  de- 
fect in  such  construction. 

Error  by  plaintiff  to  First  supreme  judicial  district  court 
of  civil  appeals.     Modified. 

Rohson  &  Duncan  and  L,  IV,  Moore,  for  plaintiffs  in  error. 
Brown  &  Lane,  for  defendant  in  error  Taylor,  B.  &  H.  Ry. 
Co. 

A,  W,  Gregg,  for  defendant  in  error  Burkitt. 

Brown,  J.  Plaintiffs  in  error  filed  this  suit  in  the  district 
court  of  Fayette  county  to  recover  of  the  railway  company 
and  G.  W.  Burkitt  damages  for  the  death  of  Roland  Dublin, 
^    o*  *  ^         son  of  plaintiff  J.  R.  Dublin  and  Mrs.  Warner: 

case  Btatea.  ' 

the  latter  having  been  the  wife  of  J.  R.  Dublin, 
but  divorced  and  subsequently  married  again.  It  was  alleged 
that  the  deceased  was  killed  while  passing  over  the  defend  - 
ant*s  railroad  in  a  wagon  at  the  intersection  of  the  said 
railroad  with  a  public  road  in  the  county  of  Fayette.  It  is 
alleged  that,  if  the  said  road  was  not  a  public  road  under 
the  law,  it  was  so  in  fact,  and  had  been  traveled  by  the 
public  for  many  years ;  that  there  was  no  other  crossing 
over  the  said  railroad  near  to  its  intersection  with  the  .said 
road ;  that  the  railroad  company  caused  the  crossing  to  be 
made  at  the  point  alleged,  which  had  been  used  by  all 
persons  traveling  in  that  direction ;  and  that  the  father  of 
the  deceased  boy,  who  Was  driving  the  wagon  at  the  time, 
believing  it  to  be  a  public  road  and  the  proper  place  to  cross 
said  railroad,  followed  the  course  of  travel  upon  the  said  dirt 
road  at  its  intersection  with  the  defendant's  railroad.  It  is 
alleged  that  the  crossing  at  this  point  was  negligently  con- 
structed and  defective,  in  such  a  way. that  the  boy,  who  was 
riding  upon   the   wagon,    was  thrown  therefrom  and  killed. 

♦See  notes  at  end  of  case. 
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G.  W.  Burkitt  was   made  a  party  defendant  by  amendment, 
with    allegations  sufficient   to  bold  bim   liable  for  the  dam - 
ages,    if  bis  firm  were   independent  contractors  in  the  con- 
struction  of   the  said   road.     He   pleaded   limitation  to   the 
action,   which   plea  was   sustained   by  the  evidence.     The 
Taylor,   Bastrop  &  Houston  Railway   Company  pleaded  a 
general   denial,  and   specially   that   at  the  time  the  accident 
occurred  to  Roland  Dublin  said  railroad  was  in  the  possession 
and   under  the  control   of   Burkitt   &   Murphy,   who  were 
independent  contractors,   and  built  the  said   road  for  the 
railroad   company;    that    the  said   contractors    had    never 
delivered  the  same  to  the  defendant  railroad  company  at  the 
time  of  the   injury.     The  proof  showed   that  the  dirt  road 
which  crossed  the  railroad   at  the   place  where  the  injury 
occurred  was   not  a  public  road,   in  the  sense  of  the  statute, 
but  that   it  had   been  traveled  by  the  public  for  a  number  of 
years,  and  that  the  public   road  which  had  been  laid  out  by 
the   county  was   intersected  by  the  railroad  about  200  yards 
from   the  place  where  the   injury   occurred ;  that  the  public 
road   was   not  traveled,   and  there  was  no  crossing  at  this 
intersection  with  the  said  railroad.     The  evidence  showed 
that  Burkitt   &  Murphy,  under  a  contract  entered  into  with 
the   defendant  railroad  company,   had  constructed  the  said 
road,    and   had,   but  a  few   days  previously  thereto,  placed 
said  crossing  where  it  was ;  that  they  had  not  delivered  the 
railroad  to  the  company   at  the  time   of  the  injury.     The 
contract  between  the  railroad  company  and  Burkitt  &  Mur- 
phy  contained   the  following  clause :     **  Public  and  private 
roads,  recognized  as  such  by  the  engineer,  when  crossed  by 
-the  line  of  the  road,  must  be  kept  open  in  condition  for  use  un  - 
til  such  permanent  roads  as  may  be  directed  by  the  engineer 
are  formed,  and  ready  to  receive  the  regular  travel.**     It  was 
proved  that  the    engineer  of    the   railroad    company    was 
with   the    construction   gang    during   all  the  time    that   it 
was  building   the  said  road,  and  that  all  crossings  over  dirt 
roads   were  put  in   at  the  points  designated  by  the  engineer, 
and  at  no  others.     It  was  also  in  proof  that  the  engineer  in 
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charge  ordered  this  crossing  to  be  repaired  within  a  few- 
days  'after  the  accident  happened.  The  death  of  Roland 
Dublin  was  established  as  having  occurred  by  reason  of  an 
accident  at  the  point  alleged  upon  defendant's  road,  and 
under  circumstances  which  would  justify  the  jury  in  finding 
that  the  party  liable  was  guilty  of  negligence  in  the  con- 
struction of  the  crossing.  It  was  proved  that  J.  R.  Dublin 
and  Mrs.  Warner  were  the  father  and  mother  of  the  deceased 
boy. 

The  district  court  charged  the  jury  as  follows  :  **Plaintiffs 
sue  to  recover  damages  for  the  alleged  negligent  killing  of 
their  child.  It  appears  from  the  contract  in  evidence,  and 
the  undisputed  testimony,  that  the  section  of  the  railroad 
upon  which  the  accident  occurred  was  at  the  time  still  in 
charge  of  Burkitt  &  Murphy,  as  independent  contractors, 
and  had  not  been  accepted  and  delivered  to  the  defendant 
company.  The  defendant  company  is  not,  therefore,  liable 
for  any  negligence  or  wrong  committed  by  the  contractors. 
As  to  the  defendant  Burkitt,  it  appears  conclusively  by  un- 
disputed evidence  that  any  claim  against  them  by  reason  of 
the  alleged  wrong  is  barred  by  limitation.  For  these  reasons 
you  are  instructed  to  return  a  verdict  for  both  defendants. 
[Signed]  H.  Teichmueller,  Judge."  A  verdict  was 
returned  for  the  defendants, and  judgment  entered  accordingly, 
which  judgment  was  afl&rmed  by  the  court  of  civil  appeals. 

The  learned  judge  who  presided  at  the  trial  of  this  case  in 
the  district  court  held  that  Burkitt  &  Murphy  were  independ- 
ent contractors  in  the  construction  of  the  defendant's  road 
and  had  possession  of  the  property  at  the  time  of  the  injury, 
and  instructed  the  jury  to  teturn  a  verdict  for  the  railroad 
company.  It  is  not  necessary  for  this  court  to  determine 
whether  Burkitt  &  Murphy  were  independent  contractors 
'  under  their  contract  with  the  railroad  company  as  to  other 
parts  of  the  work ;  for,  by  the  contrs^ct,  the  railroad  company 
reserved  the  right  to  designate  the  points  at  which  crossings 
should  be  put  in  on  private  and  public  roads,  the  contractors 
having   no   right   to  even  close  up  a  road  until  it  had  been 
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passed  upon  by  the  engineer  of  the  railroad  company.  While 
it  is  true  that  a  reservation  of  control  over  that  part  of  the 
work  would  not  alone  make  the  railroad  company  liable,  as 
master,  for  the  whole  work,  yet,  in  respect  to  crossings  at 
intersections  of  all  roads,  it  acted  as  master  in  exercising  the 
reserved  powers,  and  will  be  held  responsible  for  the  conse- 
quences. Wood,  Mast.  &  S.  §  315,  p.  616;  2  Wood,  Ry. 
Law,  1017 ;  Kelly  v.  Howell,  41  Ohio  St.  438;  Allen  v.  Hay- 
ward,  53  E.  C.  L.  974.  In  the  case  last  cited,  the  commis- 
sioners of  a  navigation  company  had  contracted  with  a  party 
for  the  performance  of  certain  work.  The  question  was 
whether,  for  damages  arising  from  the  act  of  the  contractor, 
the  commissioners  were  liable.  The  court  said  :  **The  doubt 
is  raised  by  the  contract,  which  expressly  requires  that  all 
such  parts  of  the  said  work  to  be  done  by  Button  as  are  not 
in  particular  manner  specified  and  described  in  the  contract 
or  the  plans  or  specifications  shall  be  executed  in  such  man  - 
ner  as  the  surveyor  of  the  said  works  for  the  time  being  shall 
direct,  and  in  good  and  workmanlike  manner.''  It  was  held 
that,  with  regard  to  such  works  as  were  not  specified  in  the 
plans  and  specifications,  the  commissioners  would  be  liable, 
although  in  other  respects  the  contractor  was 
independent.  We  think  there  can  be  no  doubt  gSSi>5SSf^ 
that  the  effect  of  the  clause  above  quoted  was  to  ity-con«taruction 

^  of  Contract  be- 

reserve  to  the  railroad  company  the  power  to  SS^SidSJSdont 
designate  the  place  at  which  road  crossings, 
private  or  public,  should  be  put  in,  and  that  as  to  such  act 
Burkitt  &  Murphy  were  not  independent  contractors.  If  the 
engineer  directed  the  work  to  be  done  at  this  place,  or  desig- 
nated it  as  the  place  at  which  the  crossing  should  be  made, 
then  it  was  the  act  of  the  railroad  company,  for  which  it  is 
liable  in  case  damages  ensued  from  the  improper  construe  - 
tion  of  the  work. 

When   the  case  was  before  this  court  at  a  former  term  (88 
Tex.  642,  32  S.  W.  868),  the  judgment  was  reversed  because 
the  trial  court  submitted  the  question  of  liability  of  the  com- 
pany on  the  ground  that  the  crossing   in  question  was  at  the 
13  (N  8)  A  E  R  Cas— 30 
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intersection  of  the  railroad  with  a  public  road.  This  court  hes- 
itated to  reverse  the  judgment,  for  the  reason  that  the  evidence 
so  strongly  indicated  liability  on  the  part  of  the  railroad  com  - 
pany,  because  it  directed  the  crossing  to  be  constructed  at 
that  place,  and  thereby  invited  the  public  to  use  it,  that  we 
•  were  in  doubt  whether  any  other  verdict  could  have  been 
rendered,  if  the  proper  charge  had  been  given.  This  court 
said  :  **There  was  evidence  sufficient  to  have  justified  the  jury 
in  finding  that  the  crossing  was  constructed  by  the  railway 
company,  and  that  it  was  thereby  made  liable  by  reason  of 
the  fact  that  it  operated  as  an  invitation  to  persons  to  cross 
thereon.  But  this  fact  is  not  so  clearly  established  by  undis- 
puted evidence  as  to  justify  us  in  saying  that  the  charge  given 
by  the  court  did  not  result  in  injury  to  the  railway  com- 
pany." The  evidence  upon  that  question  is  even  more 
conclusive  now  than  appeared  in  the  record  at  that  time. 
The  fact  that  it  was  the  duty  of  the  engineer  of  the  railroad 
company  to  designate  which  of  the  roads  should  be  prepared 
for  public  travel,  and  that  the  contractors  had  no  right  to 
obstruct  either  one  of  them  until  the  designation  was  made, 
gives  great  force  to  the  further  fact  that  a  crossing  was  con- 
structed at  this  place;  but,  in  addition  to  that,  the  regular 
county  road  intersected  the  same  railroad  about  200  yards 
from  that  point,  at  which  place  no  crossing  was  put  in,  al- 
though it  was  the  statutory  duty  of  the  railroad  company  to 
put  one  there.  From  these  facts,  we  think  it  cannot  be 
disputed  that  the  jury  might  have  found  from  the  evidence 
that  the  engineer  performed  his  duty  to  the  railroad  company, 
and  selected  the  intersection  of  this,  instead  of  the  public 
road,  at  which  to  locate  the  crossing.  Whether  it  occurred 
through  mistake  or  design  is  of  no  importance.  The  impor- 
tant fact  is  that  the  crossing  was  so  constructed  at  the  place 

where  the  injury  occurred  as  to  indicate  to  the 
oJSSJS5^?5r°'  traveling  public  that  this  was  the  point  where 
impuedinvita-    the  railroad  company  expected  travelers  to  pass 

over  its  roadway.  Argument  could  not  add  to 
the  probative  force  of  these  facts  to  show,  not  alone  that  the 
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invitation  was  strongly  implied  in  the  appearances  of  the 
roadway,  but  the  conditions  created  by  the  railroad  company 
left  no  choice.  Having  put  in  the  crossing  over  the  private 
road  in  such  manner  as  to  justify  the  public  in  using  it  as  if 
it  were  a  crossing  at  the  public  road,  the  railroad  company 
is  liable  for  the  damages  which  may  occur  by  reason  of  the 
improper  construction  or  maintenance  of  such  crossing. 
Railway  Co.  v.  Bridges,  74  Tex.  520,  12  S.  W.  210. 

Whether  Mrs.    Warner  should  be  permitted 
to    amend  her   petition    after    beginning     the    SSSSSESnts. 
trial  was  within  the   discretion  of  the  district 
judge,   and   we  have   no   power  to  revise  his  action  in  the 
premises. 

The  evidence  was  undisputed  that  the  cause  of  action 
against  Burkitt  was  barred  by  the  statute  of  limitations,  and 
the  court  properly  instructed  the  jury  to  return  a  verdict  for 
Burkitt. 

The  judgments  of  the  district  court  and  court  of  civil  ap- 
peals as  between  the  plaintiffs  in  error  and  Burkitt,  are 
affirmed,  and  the  plaintiffs  in  error  will  pay  all  costs  incurred 
by  said  Burkitt.  As  between  the  plaintiff  in  error  and  the 
Taylor,  Bastrop  &  Houston  Railway  Company,  the  judg- 
ments of  said  courts  are  reversed,  and  the  cause  remanded. 
It  is  ordered  that  the  Taylor,  Bastrop  &  Houston  Railway 
Company  pay  all  costs  of  this  court  and  the  court  of  civil  ap- 
peals, except  so  much  as  is  hereby  adjudged  in  favor  of 
Burkitt.  _  _ 

NOTK3. 

Independent  Contractors— Liability  of  Company.— Where  the  em- 
ployment of  the  contractor  is  an  independent  employment  and  he  is 
not  guided  and  directed  by  the  company  as  to  the  manner  of  per- 
forming the  work  in  hand,  the  result  being  looked  to  as  the  primary 
and  the  means  as  the  entirely  secondary  consideration,  the  company 
will  not  be  held  liable  for  injuries  occasioned  by  his  neglect.  Z/ea- 
vitt  V.  Bangor  &  A.  R.  Co.  (Me.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  354 ; 
Rome  &  D.  R.  Co.  v,  Chasteen,  40  Am.  &  Bng.  R.  Cas.  559,  88  Ala. 
591,  7  So.  Rep.  94 ;  Wabash,  St.  Ir.  &  P.  R.  Co.z/.  Farver,  31  Am.  & 
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%ng.  R.  Cas.  134,  111  Ind.  195,  9  West.  Rep.  621,  12  N.  E.  Rep.  2%; 
Roddy  V.  Missouri  Pac.  R.  Co.,  104  Mo.  234,  IS  S.  W.  Rep.  1112 ; 
Carter  v.  Berlin  Mills  Co.,  58  N.  H.  52  ;  New  Albany  P.  &  R.  Mill 
V.  Cooper,  131  Ind.  363,  30  N.  E.  Rep.  294  ;  O'Rourke  v.  Hart,  7  Bosw. 
(N.  Y.)  511 ;  Gardner  v,  Bennett,  6  J.  &  S.  (N.  Y.)  197  ;  Hughes  v. 
Cincinnati  A  S.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  100,  39  Ohio  St.  461 ; 
Daniel  v.  Metropolitan  R.  Co.,  L.  R.  5  H.  L.  Cas.  45,  20  W.  R.  .^7,  40 
L,.  J.  C.  P.  121,  24  L.  T.  815  ;  McCafferty  v.  Sputen  Duy vil  &  P.  M. 
R.  Co.,  61  N.  Y.  178;  Kansas  Central  R.  Co.  v.  Fitzsimmoas,  IS 
Kans.  34  ;  Cuff  v.  Newark  &  N.  Y.  R.  R.  Co.,  6  Vroom,  17  ;  Powlet 
V,  Rutland  A  W.  R.  Co.,  28  Vt.  297  ;  West  v.  St.  Louis,  V.&T.  H.  R. 
R.  Co.,  63  111.  545. 

Same— Effect  of  Superintendence  by  Company. — The  fact  that 
the  company  retains  the  power  to  discharg'e  incompetent  workmen 
does  not  render  it  responsible  for  the  contractor's  neg-ligence.  Reedie 
V,  L,.  A  N.  W.  R.  R.  Co.,  4  Exch.  244 ;  Hobbit  v,  London  A  N.  W.  R. 
Co.,  4  Exch.  254 ;  Cuff  v.  Newark  A  N.  Y.  R.  Co.,  6  Vroom,  17 ;  Mc- 
Kinley  v.  Chicago,  S.  F.  A  C.  R.  Co.,  40  Mo.  App.  449;  Burmcister 
V,  New  York  El.  R.  Co.,  15  J.  &  S.  (N.  Y.)  264. 

Neither  does  the  fact  that  the  contractor  is  working  in  accordance 
with  specifications  take  away  the  independent  character  of  his  em- 
ployment.    Hunt  V,  Pennsylvania  R.  R.  Co.,  51  Pa.  St.  475. 

The  retention  of  a  right  to  supervise  the  work  generally  does  not 
render  the  company  liable  for  the  contractor's  negligence.  Eaton 
V.  European  A  N.  A.  R.  Co.,  59  Me.  520 ;  Larson  v.  Metropolitan  St. 
R.  Co.,  110  Mo.  234,  19  S.  W.  Rep.  416;  McKinley  V.  Chicago.  S.  F. 
A  C.  R.  Co.,  40  Mo.  App.  449  ;  Cuff  v,  Newark  &  N.  Y.  R.  Co.,  35  N. 
J.  L.  17  ;  affirmed  in  35  N.  J.  L.  574 ;  Burmeister  v.  New  York  El.  R. 
Co.,  15  J.  A  S.  (N.  Y.)  264.  Nor  does  the  giving  of  directions  as  to 
the  results  to  be  attained  by  the  work  without  specifying  the  par- 
ticular methods  to  be  used.  Schular  v.  Hudson  River  R.  R.  Co.,  38 
Barb.  663  ;  Callahan  v,  Burlington  A  M.  R.  Co.,  23  Iowa,  562. 

Same — Effect  of  Direction  by  Company. — Where  the  railroad 
company  has  direct  superintendence  and  direction  of  the  work 
in  hand,  both  as  regards  the  methods  employed  and  the  result 
attained,  the  employment  of  the  contractor  ceases  to  be  an  inde- 
pendent employment.  He  sinks  to  the  position  of  a  servant  and 
the  company  is  therefore  on  familiar  principles  held  liable  for 
his  negligence.  Lowell  v.  Boston  &  L.  R.  Corp.,  23  Pick.  (Mass.), 24; 
Hughes  V.  Cincinnati  A  S.  R.  Co.,  15  Am.  A  Eng.  R.  Cas.  100,  39 
Ohio  St.  461 ;  McMasters  v,  Pennsylvania  R.  Co.,  3  Pittsb.  (Pa.)  1; 
Larson  v.  Metropolitan  St.  R.  Co.,  110  Mo.  234,  19  S.  W.  Rep.  416; 
Carman  v,  Steubenville  A  I.  R.  Co.,  4  Ohio  St.  399;  New  Orleans, 
M.  A  C.  R.  Co.  V,  Hanning,  15  Wall.  649  ;  Phila.,  W.  A  B.  R.  Co.  f. 
Phila.  A  H.  Steam  Towboat  Co.,  23  How.  209. 
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But  where  an  employer  retains  control  over  the  mode  and  manner 
of  doin^  a  specified  portion  of  the  work  only,  and  an  injury  results 
to  a  third  person  from  the  doing  of  some  other  portions  of  the  work, 
the  contractor  alone  is  liable.  Hughes  v.  Cincinnati  &  S.  R.  Co.,  15 
Am.  &  Eng.  R.  Cas.  100,  39  Ohio  St.  461. 

Crossings — Construction  as  Invitation  to  Cross. — Ah  invitation  to 
*the  public  to  use  a  place  on  a  railway  track  as  a  crossing  may  be 
inferred  from  the  construction  of  a  crossing  at  such  point  and  from 
the  character  of  the  crossing.  Stewart  v.  Pennsylvania  R.  Co., 
(Ind.  1883)  14  Am.  &  Kng.  R.  Cas.  679  ;  Kelly  v.  Southern  Minnesota 
R.  Co.,  28  Minn.  98,  6  Am.  &  Eng.  R.  Cas.  264 ;  Taylor  v.  Delaware, 
etc..  Canal  Co.,  113  Pa.  St.  162,  57  Am.  Rep.  446,  28  Am.  &  Eng.  R. 
Cas.  656  ;  Wright,  t/.  Boston,  etc.,  R.  Co.,  142  Mass.  296,  28  Am.  & 
Eng.  R.  Cas.  652. 

Same — Same — Question  for  Jury. — The  question  whether  there  is 
«uch  invitation  is  for  the  jury.  Taylor  v.  Delaware,  etc..  Canal  Co., 
113  Pa.  St.  162,  57  Am.  Rep.  446,  28  Am.  &  Eng.  R.  Cas.  656  ;  Hanks 
v,  Boston,  etc.,  R.  Co.,  147  Mass.  495 ;  Fitchburg  R.  Co.  v.  Page,  131 
Mass.  391,  7  Am.  &  Eng.  R.  Cas.  86  ;  Chenery  v.  Fitchburg  R.  Co., 
160  Mass.  211 ;  Cahill  v.  Chicago,  etc.,  R.  Co.,  74  Fed.  Rep.  285  ; 
^kjeggerud  v,  Minneapolis,  etc.,  R.  Co.,  38  Minn.  56. 
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FOXWORTH. 
(Supreme  Court  of  Florida,  Feb.  lo,  iSgg.) 

Pleading. — It  is  permissible  in  pleading  to  refer  to,  and  thereby 
make  a  part  of  one  count,  the  whole  or  a  part  of  the  allegations  of 
another  count  in  the  same  declaration.  To  be  effective,  however, 
the  reference  must  be  definite  and  certain. 

Objections  to  Evidence — Review,— A  party  appellant  is  confined 
to  the  specific  grounds  of  objection  made  by  him  to  questions  pro- 
pounded to  witnesses  in  the  trial  court. 

Wrongful  Death— Action  by  Widow— Statutes.— The  provisions  of 
section  1,  c.  3744,  Acts  1887,  and  section  2,  c.  4071,  Acts  1891,  are 
applicable  in  a  suit  instituted  by  a  widow  to  recover  damages  for 
the  death  of  her  husband  by  the  wrongful  act  of  a  railroad  company 
under  the  provisions  of  chapter  3439,  Acts  1883. 

Statutes— Repeal. — The  provisions  of  section  1,  c.  3744,  having 
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been  repealed,  but  substantially  re-enacted  by  chapter  4071,  Acts 
1891,  under  a  well-settled  rule  of  construction,  were  not  by  such 
repeal  destroyed,  or  interrupted  in  their  operation,  but  continued  in 
full  force. 

Gross  Negligence  — Wantonness — Definitions — Instructions. — The 
use  of  the  terra  "gross  neg-ligence,"  in  a  charge  to  the  jury,  where 
other  instructions  recognize  contributory  negligence  as  a  ground 
for  apportioning  damages,  and  the  jury  are  instructed  not  to  give 
exemplary  damages,  does  not  of  itself  define,  nor  does  it  include, 
that  extreme  degree  of  negligence  which  is  wanton,  or  reckless  of 
injurious  consequences. 

Instructions. — An  instruction  merely  asserting  an  abstract  legal 
proposition,  without  attempting  to  apply  it  to  the  facts  of  the  par- 
ticular case  on  trial,  is  not  amenable  to  the  objection  that  it  assumes 
as  proven  any  matter  of  fact  in  dispute. 

Street  Crossings — Backing  Trains — Lookouts.* — An  instruction 
to  the  effect  that  it  is  negligence  '*to  back  a  train,  without  a  brake- 
man  at  the  rear  end  as  a  lookout,  across  the  main  thoroughfare  of  a 
village,  when  there  is  no  flagman  at  the  crossing,  even  at  a  rate  but 
little  faster  than  a  person  walks,"  asserts  a  correct  legal  proposition. 

Railroads  in  Streets— Due  Care. f — An  instruction  that  **a  railroad 
company  operating  its  trains  on  the  thoroughfare  of  a  village  must 
use  greater  care  than  in  less  frequented  localities,  and  any  neglect 
of  any  precautions  proper  to  the  peculiar  circumstances  of  the  local- 
ity constitutes  negligence,  "asserts  a  correct  legal  proposition. 
Same — Same. — The  duties  of  a  railroad  company  with  respect  to  care 
in  operating  its  trains  are  dictated  and  measured  by  the  exigencies 
of  the  occasion,  or  in  the  light  of  the  conditions  of  things  at  the 
place  where,  and  the  time  when,  an  accident  happens  ;  and  the 
building  up  of  a  town  along  its  line  of  road,  causing  the  operation 
of  its  trains  at  that  place  to  be  attended  with  greater  danger  to 
others  than  formerly,  imposes  a  duty  upon  the  railroad  company  to 
exercise  such  additional  care  as  the  circumstances  reasonably 
demand. 

Instructions. — An  instruction  assuming  as  proven  fact  matters 
which  upon   the  trial  are  in  dispute  is  erroneous. 

Wrongful  Death— Negligence  and  Contributory  Negligence— Miti- 
gation of  Damages. — Under  the  provisions  of  section  1,  c.  3744,  Acts 
1887,  contributory  negligence  operates  only  in  reduction  or  diminu- 
tion of  damages,  and  the  injured  person,  or  (in  case  of  his  death) 
his  widow,  suing  under  chapter  3439,  Acts  1883,  is  entitled  to  re- 
cover if  the  defendant's  negligence  was  one  of  the  proximate  causes. 

♦See  notes  J  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  372  et  seq, 
f  See  note  at  end  of  case. 
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contributing  to  the  injury,  notwithstanding  the  negligence  of  the 
injured  person  was  greater  than  that  of  defendant ;  but  the  damages 
must  be  diminished  by  the  jury  in  projHjrtion  to  the  default  attribu- 
table to  such  injured  person. 

Railroads  in  Streets — Right  to  Cross  Tracks.— Where  a  railroad 
track  is  laid  along  a  street  in  a  town  or  village,  one  is  not  a  tres- 
passer upon  said  railroad  track  who  crosses  the  street  in  which  it  is 
laid  at  a  place  other  than  at  a  public  crossing,  or  the  intersection  of 
other  streets. 

Accident  near  Crossing— Failure  to  Observe  Statutory  Precau- 
tions— Liability  of  Railroad. — If  an  injury  occurs  so  near  a  public 
crossing  that. the  means  required  to  be  adopted  by  those  operating  a 
train  to  enable  a  traveler  to  cross  in  safety  at  the  crossing,  if 
carried  out,  would  have  enabled  the  person  injured  to  cross  in  safety 
at  the  place  of  the  accident,  the  liability  of  the  railroad  company  will 
be  measured  by  the  legal  principles  applicable  to  public  crossings. 
Same — Same — Same — Contributory  Negligence— Mitigation  of  Dam- 
ages.*— In  operating  its  trains  in  the  streets  of  towns  and  villages, 
and  in  the  immediate  vicinity  of  public  crossings,  a  railroad  com- 
pany is  bound  to  keep  a  lookout  when  making  flying  switches,  or 
backing  cars  by  the  "kicking  back"  process  ;  and  when  it  is  appar- 
ent, or  when,  in  the  exercise  of  reasonable  diligence  commensurate 
with  the  surroundings,  it  should  be  apparent  to  the  company  that  a 
person  on  its  track,  or  about  to  get  on  its  track,  under  such  circum- 
stances, is  nnsi^ware  of  his  danger,  or  cannot  get  out  of  the  way,  it 
becomes  the  duty  of  the  company  to  use  such  precautions  by  warn- 
ings, applications  of  brakes,  or  otherwise,  as  may  be  reasonably 
necessary  to  avoid  the  injury  ;  for,  in  such  cases,  though  the  person 
injured  may  have  been  negligent,  the  company  will,  if  negligent, 
under  chapter  3744,  Acts  1887,  still  be  liable,  though  the  damages 
must  be  diminished  in  proportion  to  the  default  attributable  to 
such  injured  person. 

Same —  Same — Same— Same — Same— Proximate  Cause. — Though 
a  person  about  to  cross  a  railroad  track  at  or  near  a  public  crossing 
or  in  a  street  may  by  guilty  of  contributory  negligence  in  failing  to 
look  and  listen,  yet  if  the  company,  by  omitting  any  act  required  of 
it  under  the  circumstances,  such  as  ringing  a  bell,  blowing  a  sig- 
nal, or  stationing  lookouts,  directly  contributed  to  the  injury  to 
such  person  by  the  trains  of  such  company,  the  company  will  be 
liable  in  damages,  to  be  diminished  by  the  jury  in  proportion  to  the 
contributory  negligence  of  the  injured  person  ;  but,  if  the  negli- 
gence of  the  company  did  not  directly  or  proximately  contribute  to 
the  injury,  it  will  not  be  liable. 

*See  note  at  end  of  case. 
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Switching  Cars — Lookouts. — In  railway  operation,  the  dang-erous 
practice  of  "kicking  cars'*  or  making  flying  switches  in  populous 
localities  and  near  public  crossings  imposes  upon  the  company  a 
duty  to  station  a  lookout  upon  the  rear  of  the  cars,  the  equivalent 
of  which  is  not  accomplished  by  ringing  the  engine  bell. 

Same — Signals. — It  is  the  duty  of  railroad  companies  in  operating 
their  trains  to  give  notice  of  the  approach  of  such  trains  at  all 
points  of  known  or  reasonably  apprehended  danger,  notwithstand- 
ing the  statute  (section  33,  p.  287,  McClel.  Dig.)  only  requires  them 
to  ring  the  engine  bell  before  crossing  the  streets  of  an  incorporated 
town. 

Wrongful  Death— Action  by  Widow— Elements  of  Damages — Prov- 
ince of  Jury.* — Where  the  widow  sues  for  damages  for  the  death  of 
her  husband  by  the  wrongful  act  of  another,  in  estimating  her  pe- 
cuniary loss  the  jury  may  properly  take  into  consideration  her  loss 
of  the  comfort,  protection,  and  society  of  her  husband  in  the  light 
of  all  the  evidence  in  the  case  relating  to  the  character,  habits,  and 
conduct  of  the  husband  as  husband,  and  to  the  marital  relations 
between  the  parties  at  the  time  of  and  prior  to  his  death  ;  and  they 
may  also  consider  his  services  in  assisting  her  in  the  care  of  the 
family,  if  any  ;  but  the  widow  is  not  entitled  to  recover  for  her 
mental  anxiety  or  distress  over  the  death  of  her  husband,  nor  for 
his  mental  or  physical  suffering  from  the  injury.  She  is  also  enti- 
tled to  recover  reasonable  compensation  for  the  loss  of  support  which 
her  husband  was  legally  bound  to  give  her,  based  upon  his  probable 
future  earnings  and  other  acquisitions,  and  the  station  or  condition 
in  society  which  he  would  probably  have  occupied,  according  to  his 
past  history  in  that  respect,  and  his  reasonable  expectations  in  the 
future  ;  his  earnings  and  acquisitions  to  be  estimated  upon  the 
basis  of  deceased's  age,  health,  business  capacity,  habits,  experi- 
ence, energy,  and  his  present  and  future  prospects  for  business  suc- 
cess at  the  time  of  his  death, — all  these  elements  to  be  based  upon 
the  probable  joint  lives  of  the  widow  and  husband.  She  is  also  en- 
titled to  compensation  for  loss  of  whatever  she  might  reasonably 
have  expected  to  receive  in  the  way  of  dower  or  legacies  from  her 
husband's  estate,  in  case  her  life  expectancy  be  greater  than  his. 
The  sum  total  of  all  these  elements  to  be  reduced  to  a  money  value, 
and  its  present  worth  to  be  given  as  damages.  Within  these  limits 
the  jury  exercise  a  reasonable  discretion  as  to  the  amount  to  be 
awarded,  based  upon  the  facts  in  evidence,  and  the  knowledge  and 
experience  possessed  by  them  in  relation  to  matters  of  common 
knowledge  and  information. 
(Syllabus  by  the  Court.) 

♦See  notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  750  et  seq. 
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Appeal  by  defendant  from   Duval   county  circuit  court. 
/Reversed. 

On  April  23,  1891,  the  appellee  brought  suit  against  ap- 
pellant in  the  circuit  court  of  Duval  county,  the  declaration, 
filed  on  May  1st,  alleging,  in  substance,  in  the  first  count, 
that  plaintiff  was  the  widow  of  one  Daniel  A. 
Foxworth,  deceased;  that  defendant,  a  Florida  c^s^***- 
railroad  corporation,  before,  after,  and  during  each  day  of 
the  month  of  December,  1890,  was  operating  and  managing 
a  certain  railroad  extending  between  certain  named  points  in 
this  state,  and  through  the  town  of  Callahan,  Nassau  county, 
with   its   chief   ofl&ces   in  Jacksonville ;  that  said   Daniel  A. 

Foxworth,  husband  of  plaintiff,  on  the day  of  December, 

1890,  in  the  light  of  day,  in  the  usual  course  of  foot  travel, 
and  in  the  exercise  of  due  caution,  proceeded  to  cross  the 
track  of  defendant's  railroad  at  a  place  on  its  track  in  the 
town  of  Callahan  where  the  people  in  said  town  were  accus- 
tomed and  had  the  right  to  cross  the  track  in  going  from  the 
street  on  one  side  to  the  street  on  the  other  side  of  said  town, 
as  divided  by  the  railroad ;  and  while  the  deceased  was  then 
and  there  in  the  usual  course,  with  due  degree  of  caution, 
crossing  said  track  at  a  point  where  he  was  entitled  to  cross, 
the  defendant  wrongfully,  carelessly,  and  negligently  pro- 
pelled backward  its  cars  towards  and  upon  said  Foxworth, 
and  then  and  ther^,  by  means  of  its  cars,  so  managed  and 
operated  by  defendant,  did  wrongfully,  negligently,  and 
carelessly  throw  down,  run  over,  and  kill  said  Foxworth,  to 
plaintiff's  damage  of  $50,000. 

The  second,  third,  fourth,  and  fifth  counts  read  as  follows  : 
*'And  for  a  second  count  the  plaintiff  avers  each  and  every 
the  allegations  of  the  first  count,  and  further  alleges  that  the 
said  defendant  did  not  then  and  there  give  the  usual  or 
proper  signal  or  signals,  and  did  not  then  and  there  give  the 
usual  or  proper  warning  or  warnings;  and  the  plaintiff 
claims  $50,000.  And  for  a  third  count  the  plaintiff  avers 
each  and  every  the  allegations  of  the  first  count,  and  further 
alleges  that  the  said  cars  so  then  and  there  propelled  back- 


474  DEATH  BY  WRONGFUI*  ACT  V<rf  XHI 

(N9) 

Florida  Cent.  &  P.  R.  Co.  z/.  Foxworth 

ward  by  the  defendant,  as  aforesaid,  were  stationary  next 
before  the  said  Daniel  A.  Foxworth  proceeded  to  cross  said 
track,  and  were  then  and  there  suddenly  and  rapidly  pro- 
pelled backward  upon  the  said  Daniel  A.  Foxworth,  and  did 
then  and  there  kill,  as  aforesaid,  the  said  Daniel  A.  Fox- 
worth; and  plaintiff  claims  $50,000.  And  for  a  fotirth  count 
the  plaintiff  avers  each  and  every  allegation  of  the  first 
count,  and  further  alleges  that  the  said  deeds  of  commission 
and  omission,  each  and  every,  on  the  part  of  said  defendant, 
above  complained  of,  were  reckless  and  wanton;  and  plain- 
tiff claims  $50,000.  And  for  a  fifth  count  the  plaintiff  avers 
each  and  every  the  allegations  of  the  first,  second,  and  third 
counts,  as  set  forth  above ;  and  plaintiff  claims  $50,000." 

Defendant  demurred  to  the  second,  third,  fourth,  and  fifth 
counts,  insisting  that  these  counts  were  incomplete  in  them- 
selves, and  that  it  is  not  permissible  to  incorporate  into  sub- 
sequent counts  the  allegations  of  previous  ones  by  reference 
merely.  The  demurrer  was  overruled,  and  this  ruling  is  the 
basis  for  the  first  assignment  of  error. 

At  the  fall  term,  1891,  of  the  court,  defendant  having 
pleaded  not  guilty,  a  trial  was  had,  resulting  in  verdict  for 
plaintiff  in  the  sum'  of  $25,000.  Defendant's  motion  for  a 
new  trial  was  denied  upon  plaintiff's  entering  a  remittitur 
for  $20,000,  and  from  the  judgment  entered  for  plaintiff  this 
appeal  was  taken  at  the  same  term  in  open  court. 

The  evidence  showed  that  Callahan  was  a  small  village  of 
60  to  150  inhabitants;  that  the  defendant's  line  of  railroad 
at  that  point  was  built  about  the  year  1858 ;  that  most  of  the 
houses  in  the  village  were  built  after  this  time;  that  the 
accident  occurred  at  a  point  in  the  village  where  the  railroad 
track  runs  upon  a  level  grade  through  the  business  portion 
of  the  same  (stores  or  business  houses  being  located  upon 
each  side  of  the  track),  and  within  10  to  50  feet  south  of 
where  a  public  road  crosses  the  railroad  track;  that  the 
deceased,  who  was  between  50  and  80  years  of  age,  attempted 
to  walk  diagonally  across  the  railroad  track  at  this  point, 
going  from  the  post  office  to  his  home,  with  an  open  umbrella 
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to  protect  him  from  rain,  held  in  such  a  position  as  to  shut 
off  his  view  of  a  train  approaching  from  the  north,  and  was 
struck  by  a  car  propelled  by  the  **kicking  back"  process 
from  the  north  almost  immediately  after  entering  upon  the 
track,  and  before  he  could  cross  it,  he  being  at  the  time 
apparently  unaware  qf  the  approach  of  a  train.  There  was 
much  conflict  in  the  evidence  upon  almost  every  point, 
particularly  whether  the  engine  bell  rang  when  the  car  first 
started,  or  at  the  time  of  or  before  the  accident,  whether  there 
was  a  brakeman  or  lookout  on  the  rear  end  of  the  car, 
whether  the  cars  were  run  any  distance  before  being  detached 
from  the  engine,  or  whether  the  engine  was  not  run  back 
upon  the  car  with  great  violence,  and  thereby  the  car  set  in 
motion  just  immediately  before  the  collision  with  the  de  - 
ceased.  The  train  carrying  passengers  and  express  had  just 
arrived,  and,  according  to  one  witness,  was  making  **a  kind 
of  flying  drill  to  butt  the  coaches  down  below  the  ware- 
house," after  stopping  at  the  depot  above,  so  that  the  engine 
could  put  off  the  box  cars  on  the  side  track.  There  was 
evidence  tending  to  show  that,  even  after  the  car  struck  the 
deceased,  his  life  might  have  been  saved  by  a  person  on  the 
rear  end  of  the  car.  We  shall  n9t  undertake  to  state  all  the 
evidence,  but  the  foregoing  will  suflSce  to  show  the  bearing 
of  the  charges  given  or  refused. 

Defendant's  witness  M.  Dean  testified  that  he  was  the  con- 
ductor on  defendant's  train  at  the  time  of  the  accident;  that 
it  was  customary  at  all  stations  to  ring  the  engine  bell  when 
moving  a  train  backward  or  forward ;  that  the  engine  bell  on 
this  sx)ecial  occasion  was  ringing  when  the  train  started  back, 
and  at  the  time  of  the  accident.  On  cross-examination  the 
plaintiff's  counsel  asked  him:  **Q.  How  do  you  recall  the 
specific  ringing  of  that  particular  bell  on  that  morning  any 
more  than  you  recall  the  ringing  at  the  next  station?  A.  I 
could  not  hear  it  at  the  next  station.  Q.  But,  if  you  were 
present  at  the  next  station,  is  there  any  fact  that  enables  you 
to  recall  this  ringing  to  your  memory  any  more  distinctly 
than   you  could  recall  the  ringing  the  next  morning,  or  at  the 
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next  stopping  place?*'  This  question  was  objected  to  upon  the 
ground  that  it  was  argumentative.  The  court  overruled  the 
objection,  and  the  exception  taken  constitutes  the  basis  of 
the  second  assignment  of  error. 

The  court  charged  the  jury  upon  the  question  of  negligence, 
at  plaintiff's  request:  **(l)  It  is  gross  negligence  to  back  a 
train,  without  a  brakeman  at  the  rear  end  as  a  lookout, 
across  the  main  thoroughfare  of  a  village,  when  there  is  no 
flagman  at  the  crossing,  even  at  a  rate  but  little  faster  than  a 
person  walks."  **(3)  A  railroad  company  operating  its 
trains  on  the  thoroughfare  of  a  village  must  use  greater  care 
than  in  less  frequented  localities,  and  any  neglect  of 
any  precautions  proper  in  the  peculiar  circumstances 
of  the  locality  constitutes  negligence.  (4)  If  pushing  a 
train  increased  the  risk  of  plaintiff's  husband,  it  was 
negligence  on  the  part  of  the  defendant  not  to  give 
timely  notice  of  what  it  was  doing.  (5)  The  jury  are 
instructed  that,  while  it  was  the  duty  of  the  plaintiff's 
husband,  in  crossing  the  railroad  track  of  the  defendant, 
to  look  and  listen  for  approaching  trains  with  such  care  as 
an  ordinarily  prudent  man  would  have  used,  yet  that  failure 
on  his  part  to  do  so — if  the  jury  find  there  was  a  failure  on 
his  part  to  do  so — was  not  such  contributory  negligence  as 
would  bar  plaintiff's  right  of  recovery,  if  they  further  find  that 
the  defendant,  after  seeing  the  plaintiff's  husband,  or  after  it 
should,  in  the  exercise  of  due  care,  have  seen  the  plaintiff's 
husband  on  its  track,  or  so  near  thereto  as  not  to  have  space 
to  pass  clear,  failed  to  exercise  all  proper  means  to  avoid 
the  accident."  **(8)  Although  one  injured  by  a  collision 
may  have  failed  to  exercise  ordinary  care  and  prudence,  and 
thereby  contributed  remotely  to  the  injury  complained  of, 
yet,  if  the  accident  was  directly  caused  by  negligence  of  the 
company,  the  latter  will  be  liable."  **(ll)  If  the  jury  find 
from  the  evidence  that  the  husband  of  plaintiff  received  inju- 
ries resulting  in  his  death,  upon  the  track  of  the  defendant 
company,  which  the  deceased  was  crossing,  lying  upon  a 
thoroughfare  of  the  village  of  Callahan,  while  the  defendant 
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company  was  engaged  in  transferring  a  car  from  the  main  to 
the  side  track  by  putting  the  train  in  motion  running  towards 
the  switch,  and  before  it  was  reached,  and  when  sufficient 
momentum  to  answer  the  purpose  had  been  acquired,  the  en- 
gine was  detached,  and  the  car,  by  the  momentum  thus  ac- 
quired was  to  be  carried  beyond  the'  side  track  upon  the  main 
line ;  and  they  further  find  that  the  car  thus  intended  to  be 
thrown  beyond  the  side  track  had  a  momentum  which  carried 
it  along  said  thoroughfare  at  the  rate  of  five  miles  per  hour, 
— the  company  was  guilty  of  a  degree  of  negligence  from 
which  the  company  is  not  excused  by  the  fact — if  the  jury 
find  it  to  be  a  fact — that  the  engineer  in  charge  of  the  switch  - 
ing  rang  the  bell  in  response  to  a  signal  g^iven  him  by  the 
conductor  of  the  train  to  put  the  train  in  motion,  if  they  further 
find  the  defendant  company,  after  seeing  the  plaintiff's  hus- 
band, or  after  it  should,  in  the  exercise  of  due  care,  have 
seen  the  plaintiff's  husband,  on  its  track,  or  so  near  thereto 
as  not  to  have  space  to  pass  clear,  failed  to  exercise  all  proper 
means  to  avoid  the  accident/'  And  upon  its  own  motion  as 
follows :  **If  you  find  from  the  evidence  that  the  defendant's 
servants  exercised  all  ordinary  and  reasonable  care  in  back- 
ing their  train  at  the  time  the  husband  of  plaintiff  was  injured, 
and  that  the  injury  was  due  solely  to  the  neglect  of  plaintiff's 
husband,  then  you  will  find  the  defendant  not  guilty ;  but  if 
you  find  that  the  servants  of  defendant  were  guilty  of  any 
negligence,  and  did  not  back  its  train  with  all  ordinary  and 
reasonable  care  and  caution,  and  the  injury  was  occasioned 
by  the  negligence  of  both  the  defendant  and  the  husband  of 
plaintiff,  then  the  plaintiff  may  recover,  but  the  damages  must 
be  diminished  by  the  jury  in  proportion  of  the  amount  of 
negligence  of  which  the  husband  of  the  plaintiff  was  guilty." 
And  refused  the  following  instructions  requested  by  the 
defendant:  **(5)  If  you  find  from  the  evidence  that  the  bell 
was  not  rung,  and  no  whistle  blown,  and  no  one  was  on  the 
rear  end  of  train,  yet,  if  deceased  was  approaching  and 
attempting  to  cross  defendant's  track,  he  was  not  absolved 
from  the  duty  of  looking  up  and  down  the  track  to  see  whether 
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a  train  was  approaching ;  and  if  failure  to  take  that  precaution 
was- the  proximate  cause  of  the  injury  to  the  deceased,  Fox- 
worth,  then  plaintiff  cannot  recover  damages  in  this  cause." 
"*  *  ( 10)  .The  laws  of  Florida  only  require  bells  to  be  rung  on  the 
engine  of  a  train  before  crossing  the  streets  of  incorporated 
cities,  and  if  you  find  from  the  evidence  that  the  town  of 
Callahan  was  not  an  incorporated  city,  and  that  the  track  of 
defendant's  railroad  at  Callahan  is  not  upon  a  street  of  an 
incorporated  city, -then  no  duty  was  upon  defendant's  em- 
ployees to  ring  said  bell  before  said  engine  began  to  move." 
^'(\Z)  That  chapter  4071,  Laws  of  Florida,  entitled  'An  act 
defining  the  liabilities  of  railroad  companies  in  certain  cases,' 
does  not  apply  to  this  case,  same  having  been  passed  by  the 
legislature  after  the  facts  occurred  alleged  in  the  declaration 
on  which  plaintiff  bases  her  right  of  action."  **(17)  If  the 
jury  find  that  contributory  negligence  of  deceased  was  gross, 
he  cannot  recover ;  but  that,  if  his  contributory  negligence 
has  been  slight,  as  compared  with  the  negligence  on  the 
part  of  the  defendant,  defendant  would  be  liable.*' 

Upon  the  question  of  damages  the  court  gave  the  following 
instructions  in  behalf  of  plaintiff:  **(6)  The  law  imposes 
upon  the  husband  the  duty  of  supporting  the  wife,  and  gives 
to  the  wife  a  legal  claim,  in  addition  to  such  support,  to  the 
society,  comfort,  and  protection  of  her  husband ;  and  the 
deprivation  of  these  are  proper  elements  to  be  considered  by 
the  jury  in  assessing  damages.  (7)  If  the  jury  find  for  the 
plaintiff,  it  is  their  duty  to  give  such  damages  as  the  widow 
may  have  sustained  by  reason  of  the  death  of  her  husband, 
and  as  the  jury  may  deem  fair  and  just  with  reference  to  the 
injury  resulting  to  her  from  such  death."  **(9)  What  the 
life  of  a  husband  may  be  worth  is  a  question  incapable  in  its 
nature  of  exact  determination.  How  this  value  is  to  be 
measured,  and  what  shall  be  the  amount  of  the  damages 
resulting  to  the  widow  plaintiff,  must  be  left  largely  to  the 
discretion  of  the  jury.  (lO)  In  suits  to  recover  damages  for 
wrongfully  causing  death  of  another,  under  the  statutes,  the 
injury  sustained  may  be  estimated  from  the  facts  proven,  in 
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connection  with  the  knowledge  and  experience  possessed 
by  all  persons  in  relation  to  matters  of  common  observa- 
tion.'* 

And  of  its  own  motion  instructed  the  jury  as  follows  :    *  *The 
measure  of  plaintiff's  damages  in  a  cause  like  this  is  such 
sum   as   would  be  equal   to   the  probable   earnings   of  the 
deceased,  taking  into  consideration  his  age,  health,  business 
capacity,  habits,  and  experience,  and  value  of  his  services 
in  the  care  of  his  family;  and  you  may  also  take  into  con- 
sideration  the  loss   of  comfort,    society,    and  protection  of 
deceased,  but  you  cannot  take  into  consideration  either  the 
pain  and  suffering   of   deceased,  6r  the  grief  and  wounded 
feelings  of  his  surviving  relatives,  in  estimating  any  damages 
you   may  allow.'*     And  refused  the  following   instruction 
requested  by  defendant :     *  *  ( 14 )  The  plaintiff  is  only  entitled 
to  recover  as  damages  such  sum  as  would  be  equal  to  the 
pr6bable  earnings  of  the  deceased  taking  into  consideration 
his  age,  health,  business  capacity,  habits,  and  experience, 
and  value  of  his  services  in  the  care  of  his  family.     You  are 
not  to  take  into  consideration  either  the  pain  or  suffering  of 
the  deceased,  or  the  grief  and  wounded  feelings  of  his  sur- 
viving relatives,  in  estimating  any  damages  you  may  allow, 
but   only  the  pecuniary  loss  to  plaintiff,  estimated  by   de- 
ceased's probable  future  earnings  and  his  ability  to  care  for 
plaintiff."     The   giving  and   refusal   of   these  instructions 
constitute  the  basis  of  the  remaining  assignments  of  error. 

John  A,  Henderson  and  John  C.  Cooper,  for  appellant. 
A.  W,  Cockrell  &  Son,  for  appellee. 

Carter,  J.  (after  stating  the  facts.)  I.  While  we  do 
not  commend  the  practice,  we  think  it  is  permissible  in  com- 
mon-law pleading  to  refer  to,  and  thereby  make  a  part  of  one 
count,  the  whole  or  a  part  of  the  allegations  of  ^^  ^^^ 
another  count  in  the  same  declaration.  To  be 
effective,  however,  the  reference  should  be  definite  and 
certain.  1  Chit.  PI.  (I6th  Ed.)  p.  429;  Dent's  Adm'r  v. 
Scott,  3  Har.  &  J.  28 ;  Freeland  v,  McCullough,  1  Denio, 
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414;  Crookshank  z;.  Gray,  20  Johns.  344,  This  rule  being 
fully  complied  with  in  this  case,  the  first  assignment  of  error 
fails. 

II.  The  question  propounded  to  the  witness  Dean  was 
objected  to  in  the  trial  court  upon  one  ground  only, — that  it 
was  in  form  argumentative.     In  this  court  it  is  argued  that 

the  question  was  objectionable  because  it  sought 
BviSnoe-  to  obtaiu  a  mere  opinion  from  the  witness.     We 

Review.  ^ 

cannot  consider  this  objection,  because  we  are 
confined  to  those  insisted  upon  in  the  trial  court.  Tuten  v, 
Gazan,  18  Fla.  751 ;  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co.,  27  Fla.  1,  9  South. 
661 .  It  is  not  suggested  by  appellant  in  what  respect  the 
question  is  argumentative,  nor  do  we  perceive  that  it  is; 
consequently,  the  second  assignment  of  error  is  not  well 
taken. 

III.  In  considering  other  assignments  of  error  it  will  be 
necessary  for  us  to  determine  whether,  in  this  case,  con- 
tributory negligence  on  the  part  of  the  deceased  will  operate 
^     ^.^   .^    as   a   bar   to   plaintiff's   recovery,  or  merely  in 

W^ronfffol  Death  ^  ^  ^  j 

^dow-^t-  diminution  or  reduction  of  damages.  In  Rail- 
""*••■  road   Co.   v.  Yniestra   21  Fla.  700,  it  was  held 

that,  by  the  common  law,  a  plaintiff  could  not  recover 
damages  for  personal  injuries  caused  by  the  joint  negligence 
of  himself  and  the  defendant ;  that  in  such  cases  plaintiff 
could  not  recover  upon  proof  that  the  injuries  were  essen- 
tially caused  by  the  negligence  of  a  defendant,  but  only  by 
showing  that  his  own  negligence  did  not  contribute  in  any 
degree  to  produce  the  injury  received  by  him.  The  same 
principle  was  stated  and  applied  in  Railway  Co.  v.  Hirst,  30 
Fla.  1,  11  South.  506.  In  the  former  case  the  Chief  justice 
suggested  that  this  rule  was  inequitable  and  unjust,  and 
that  legislation  was  needed  apportioning  the  damages  where 
the  negligence  of  the  plaintiff  and  the  defendant  both  con- 
tributed to  the  injury.  At  the  next  session  of  the  legislature 
this  suggestion  was  acted  upon,  and  chapter  3744,  approved 
June  7,  1887,  entitled   '*An  act   to  apportion  the  damages  in 
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actions  against  railway  companies  by  persons  and  employees,, 
and  to  provide  for  such  recovery  of  damages  against  said 
railway  company  by  its  employees,'*  was  enacted,  whereby,, 
in  section  1,  it  was  provided  :  **That  no  person  shall  recover 
damages  from  a  railroad  company  for  injury  to  himself  or 
his  property  when  the  same 'is  done  by  his  consent,  or  is 
caused  by  his  own  negligence.  If  the  complainant  and  the 
agents  of  the  company  are  both  at  fault,  the  former  may- 
recover,  but  the  damages  shall  be  diminished  by  the  jury 
trying  the  case  in  proportion  to  the  amount  of  default 
attributable  to  him.''  Chapter  4071,  entitled  **An  act 
defining  the  liabilities  of  railroad  companies  in  certain  cases," 
approved  May  4,1891.  provides,  by  section  2,  that '* no 
person  shall  recover  damages  from  a  railroad  company  for 
injury  to  himself  or  his  property  where  the  same  is  done  by 
his  consent,  or  is  caused  by  his  own  negligence.  If  the 
complainant  and  the  agehts  of  the  company  are  both  at 
fault,  the  former  may  recover,  but  the  damages  shall  be 
diminished  or  increased  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him";  and  by  section  4 
**that  chapter  3744,  Laws  of  Florida,  approved  June  7„ 
1887,  be  and  the  same  is  hereby  repealed."  This  suit  was 
instituted  April  23,  1891,  by  a  widow,  to  recover  damages 
for  the  alleged  negligent  homicide  of  her  husband  in  De- 
cember, 1890,  and  the  trial  was  had  in  November,  1891  „ 
Chapter  3439,  approved  February  28,  1883,  authorizing  suits 
of  this  character  to  be  brought,  is  entitled  **An  act  fixing 
the  lia])ility  of  persons  and  corporations  for  damages  result- 
ing from  the  death  of  any  one,  caused  by  the  wrongful  act,, 
negligence,  carelessness  or  default  of  such  persons  or  cor - 
porations,  or  the  agents  thereof"  ;  and  provides,  in  section  1, 
that :  '*  Whenever  the  death  of  any  person  in  this  state  shall 
be  caused  by  the  wrongful  act,  negligence,  carelessness  or 
default  of  any  individual  or  individuals,  or  by  the  wrongful 
act,  negligence,  carelessness  or  default  of  any  corporation^ 
or  by  the  wrongful  act,  negligence,  carelessness  or  default  of 
13  (N  S)  A  &  E:  R  Cas— 31 
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any  agent  of  any  corporation  when  acting  in  his  capacity 
of  agent  of  such  corporation,  and  the  act,  negligence,  care- 
lessness or  default  is  such  as  would,  if  death  had  not  ensued, 
liave  entitled  the  party  injured  thereby  to  maintain  an  action 
for  damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  or  persons  who,  oV  corporation  which,  would 
have  been  liable  in  damages  if  death  had  not  ensued,  shall 
l)e  liable  to  an  action  for  damages,  notwithstanding  the  death 
shall  have  been  caused  under  such  circumstances  as  make  it 
in  lavt,  amount  to  a  felony;"  and  in  section  2 ;  **Every  such 
action  shall  be  brought  by  and  in  the  name  of  the  widow  or 
husband,  as  the  case  may  be,  and  where  there  is  neither  a 
widow  or  husband  surviving  the  deceased,  then  the  minor 
child  or  children  may  maintain  an  action ;  and  where  there 
is  neither  a  widow  or  husband,  or  minor  child  or  children, 
then  the  action  may  be  maintained  by  any  person  or  persons 
dependent  on  such  person  killed  for  a  support,  and  where  there 
is  neither  of  the  above  qlass  of  persons  to  sue,  then  the  action 
may  be  maintained  by  the  executor  or  administrator,  as  the 
case  may  be,  of  the  person  so  killed ;  and  in  every  such 
action  the  jury  shall  give  such  damages  as  the  partj'  or  parties 
entitled  to  sue  may  have  sustained  by  reason  of  the  death  of 
the  party  killed  :  provided,  that  any  action  instituted  under 
this  act  by  or  in  behalf  of  a  person  or  persons  under  twenty- 
one  years  of  age,  shall  be  brought  by  or  in  the  name  of  a 
next  friend.'* 

It  is  here  contended :  First.  That  neither  the  provisions 
of  section  \,  c.  3744,  nor  of  section  2,  c.  4071,  apply  to  this 
case,  because  they,  by  express  terms,  are  applicable  only  to 
cases  where  the  injured  party  is  himself  the  plaintiff,  and 
have  no  reference  to  cases  where  death  has  ensued,  and  other 
parties  are  maintaining  the  action.  It  is  admitted,  however, 
that  if  death  had  not  ensued,  and  the  action  was  being 
^maintained  by  plaintiff's  husband,  his  contributory  negli- 
:gence,  unless  it  was  the  sole  proximate  cause  of  his  injury, 
-would  not  bar  his  right  of  action  since  the  enactment  of  these 
statutes,  but  would  require  the  reduction   or  diminution  of 
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the  damages   to   be   recovered  by  him.     As   these   statutes 
declare  and  limit  the  right  of  the  deceased,  had  he  lived,  to 
recover  damages  for  the  injuries  received  by  him,  it  is  clear 
that  they  apply  to  actions  brought  by  the  widow  under  the 
provisions  of  chapter  3439,  because  she  is  thereby  authorized 
to  maintain  an  action  only  where  the  wrongful  *'act,  negli- 
gence, carelessness  or  default  is  such,  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  thereby  to  main- 
tain an  action  for  damages  in  respect  thereof.**     Duval   v. 
Hunt,   34    Fla.   85,  15   South.  876.     Second.  That  chapter 
3744  was  expressly  repealed  by  chapter  4071, 
which  became  effective  after  the  injury  to  plain-   .    bSSJi'" 
tiff's  husband,  but  before  the  trial  in  the  circuit 
court.     It  is  admitted  by  counsel  for  appellant  that  the  lan- 
guage of  section  1,  c.  3744,  is  identical  with  that  of  section 
2,  c.    4071.     This  is  not  literally  true,  as  will  be  observed 
by   a   comparison   of  the  two  sections ;  but  we   think   that 
chapter  4071,  which  expressly  repeals  chapter  3744,  re-enacts 
substantially  the  provisions  of  section   1  of  the  latter  act, 
and  under  a  well -settled  rule  of  construction  the  provisions 
of  that  section    are  not  thereby  destroyed  or  interrupted  in 
their  operation,  but  continue  in  full  force.     Forbes  v.  Board, 
27  Fla.  189,  9  South.  446. 

IV.  It  is  urged  that  the  first  instruction  given  at  plaintiff's 
request  was  erroneous,    because:     First.     The   use   of  the 
term  **gross  negligence**  meant  that  the  conduct  of  defendant 
in  doing  the  acts  constituting  the  **gross  negli- 
gence** defined  were  wanton  and  reckless,  and       SSSS^iSSi- 
that  the   injury   was   occasioned   by    the  sole       DSanSoM- 

InstrujBtiona. 

negligence  or  fault  of  the  defendant,  and  was, 
therefore,  inapplicable  to  any  evidence  in  the  case.  In  other 
charges  given  by  the  court  to  the  jury  they  were  instructed 
not  to  give  plaintiff  exemplary  damages,  and  that  they  must 
apportion  the  damages,  in  case  they  found  contributory 
negligence  on  the  part  of  plaintiff's  intestate;  from  which  it 
was  clearly  made  to  appear  to  the  jury  that  the  term  was  not 
used  in  the  sense  claimed  by  appellant.     In  Railway  Co',  v. 
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VI.  The  court  erred  in  giving  the  fourth  instruction  for 
plaintiff.  The  court  has  no  right  to  invade  the  province  of 
the  jury,  by  assuming  as  proven  facts,  matters  which  are 
Instruction*         ^^  dispute    upou  the   trial.     This   instruction 

informed  them  that,  **if  pushing  a  train  in- 
creased the  risk  of  plaintiff's  husband,  it  was  negligence  on 
the  part  of  the  defendant  not  to  give  timely  notice  of  what 
it  was  doing"  ;  thereby  assuming  that  defendant  did  not  give 
timely  notice,  and  confining  the  jury  to  an  investigation  of 
one  question  only, — whether  pushing  the  train  increased  the 
risk  of  the  deceased.  The  defendant  contended  that  it  did 
give  timely  notice  by  ringing  the  engine  bell,  and  many 
witnesses  testified  that  the  bell  did  ring.  Plaintiff's  testimony 
was  to  the  effect  that  the  bell  did  not  ring,  and  the  court 
should  not  have  assumed  by  this  charge  that  timely  notice 
was  not  given.  Railroad  Co.  v,  Yniestra,  21  Fla.  700; 
Ashmead  "j,  Wilson.  22  Fla.  255;  Doyle  z/.  State,  39  Fla.  155, 
22  South.  272. 

VII.  Several  objections  presented,  and  most  earnestly 
insisted  upon,  by  appellant,  to  the  fifth  instruction  given  at 
plaintiff's  request,  are  fully  and  completely  answered  by  the 

statement  that  the  provisions  of  section  1,  c. 
^SBjfiSr"'  ^7^"^'  Acts  1887,  apply  to  this  case;  and  that 
NeiuB^SS"***"^  under  these  provisions  contributory  negligence 
Dama»e8.  is  uot   a  complctc  dcfeusc   in  bar,  but  operates 

only  in  reduction  or  diminution  of  damages. 
The  plaintiff,  under  these  provisions,  is  entitled  to  recover 
if  defendant's  negligence  was  one  of  the  proximate  con - 
tributing  causes  to  the  injury  of  the  deceased,  notwithstand- 
ing the  deceased's  negligence  was  greater  than  that  of  the 
defendant.  This  statute  does  not  introduce  into  this  state 
the  Illinois  doctrine  of  comparative  negligence,  nor  that 
prevailing  in  Tennessee,  nor  does  it  introduce  in  its  entirety 
that  prevailing  in  the  state  of  Georgia ;  consequently,  the 
decisions  cited  from  those  states  are  inapplicable  to  this  case, 
upon    a  proper  construction  of  our  statutes.     It  is  true  that 
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our  statute  is  taken  almost  literally  from  similar  provisions 
in  the  Georgia  Code  (Duval  v.  Hunt,  34  Fla.  85,  15  South. 
876;  Railroad  Co.  v.  Williams,  37  Fla.  406,  20  South.  558) ; 
but  these  provisions  of  the  Georgia  Code  are  construed  in 
connection  with,  and  are  limited  by,  another  provision  of  the 
same  Code,  which  was  omitted  from  our  statute,  viz. :  **If 
the  plaintiff  by  ordinary  care  could  have  avoided  the  injury 
to  himself  caused  by  the  defendant's  negligence,  he  cannot 
recover  at  all."  Railroad  Co.  v,  Johnson,  38  Ga.  409; 
Railroad  Co.  v,  Stewart,  71  Ga.  427.  The  plain  construction 
of  our  statute,  in  the  absence  of  a  provision  similar  to  the 
one  quoted,  is  that  plaintiff  is  not  del^arred  from  recovering 
unless  the  injury  was  caused  entirely  by  his  own  negligence 
or  by  his  consent ;  but  that  in  all  cases  where  the  negligence 
of  the  plaintiff  and  defendant  produces  the  injury  the  plain-  ' 
tiff's  damages  are  to  be  diminished  by  the  jury  in  proportion 
to  the  default  attributable  to  him.  This  being  the  proper 
construction  of  the  statute,  it  follows  that  the  court  com- 
mitted no  error  in  giving  the  first  paragraph  of  its  own 
charge,  or  in  refusing  the  thirteenth  and  seventeenth  in- 
structions requested  by  defendant. 

(2)  The  eighth  instruction  given  on  behalf  of  plaintiff 
was  erroneous  in  using  the  word  **remotely."  The  failure 
to  exercise  ordinary  care  and  prudence  might,  in  some 
instances,  contribute  remotely  to  an  injury;  while  in  others 
it  might  not  only  contribute  directly,  but  very  greatly,  to 
the  injury.  The  degree  of  negligence  attributable  to  the 
plaintiff  is  a  question  to  be  considered  by  the  jury  in  assess- 
ing damages;  and  where  the  facts  are  disputed,  as  in  this 
case,  the  court  should  not  assume,  in  its  instructions,  that 
the  negligence  of  the  deceased,  if  any,  contributed  only 
remotely  to  the  injury.  In  other  respects  the  instruction  is 
correct,  and  the  word  **remotely"  should  be  eliminated  upon 
another  trial. 

^  (3)  The  appellant  contends  that  the  fifth  instruction  given 
at  plaintiff's  request  is  erroneous,  because  it  held  defendant 
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liable   for  failure  to  use  proper  means  to  avoid  the   accident 

after  it   saw,    or,    in   the  exercise  of  due  care, 
SSJSS^BiSht      should  have  seen,    the   peril   surrounding    the 
^^^  deceased  on  defendant's   railroad  track.     It  is 

admitted  that  the  charge  correctly  stated  the  law  applicable 
in  this  respect  to  public  crossings  over' defendant's  track, 
but  it  is  insisted  that  the  injury  occurred  below  the  crossing, 
that  deceased  was  a  trespasser,  that  defendant  was  under  no 
obligation  to  keep  a  lookout  for  trespassers,  and  can  only  be 
held  liable  for  a  failure  to  exercise  care  in  avoiding  injuries 
to  trespassers  when  and  after  it  actually  sees  the  trespasser 
on  its  track.  According  to  the  testimony,  the  collision 
occurred  within  50  feet  of  the  public  crossing, — by  some  of 
the  witnesses  it  occurred  within  10  feet  thereof;  and  all  the 
evidence  tended  to  show  that  the  deceased  was  injured  while 
endeavoring  to  cross- the  track  where  it  was  laid  in  the  most 
prominent  street  in  the  village.  A  person  is  not  a  trespasser 
who  crosses  a  street  at  a  place  other  than  a  public  crossing, 
or  the  intersection  of  other  streets.  Railroad  Co.  v,  Gibson, 
97  Ga.  489,  25  S.  E.  484.     And  if  the  injury  occurred  so  near 

a  public  crossing  that  the  means  required  to  be 
c^^SSSb^fS-     adopted   by  those  operating  the  train  to  enable 

•ore  to  Obaerre  ,  ,   ^  ^   ^ ,  ,  , . 

fitagtoryFre-  a  traveler  to  cross  in  safety  at  the  public  cross - 
SSSw.  ing,   if  carried   out,   would   have   enabled  the 

person  injured  to  cross  in  safety  at  the  place  of 
the  accident,  we  think  the  liability  of  the  defendant  will  be 
measured  by  the  legal  principles  applicable  to  public  cross- 
ings. Railroad  Co.  v,  Owings,  65  Md.  502,  5  Atl.  329. 
Whatever  may  be  the  rule  as  to  the   duty  of  a  railroad  com  - 

pany  to  keep  a  lookout  for  trespassers  upon  its 
saSS^conteib-  track  in  general,  we  hold  that  in  the  streets  of 
S'^i'SaSS^B.   towns   and    villages,    and    in    the    immediate 

vicinity  of  public  crossings,  the  company  is 
"bound  to  keep  a  lookout  when  making  flying  switches,  or 
backing  cars  by  the  **kicking  back"  process ;  and  that  when 
it  is  apparent,  or  when,  in  the  exercise  of  reasonable  dili- 
gence commensurate  with  the  surroundings,  it  should  heap- 
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parent,  to  the  company  that  a  person  on  its  track,  or  about 
to  get  on  its  track,  under  such  circumstances,  is  unaware  of 
his  danger,  or  cannot  get  o\it  of  the  way,  it  becomes  the  duty 
of  the  company  to  use  such  precautions  by  warnings,  apply- 
ing brakes,  or  otherwise,  as  may  be  reasonably  necessary  to 
avoid  the  injury;  for,  as  said  by  this  court  in  Railroad  Co. 
V,  Williams,  37  Fla.  406,  20  South.  558,  ''though  the  plain- 
tiff may  have  been  guilty  of  contributory  negligence  in  step- 
ping upon  the  track  immediately  in  front  of  a  moving  engine, 
yet  the  defendant,*'  under  the  act  of  1887,  **is  still  liable  for 
the  injury  if  it  could  have  prevented  it  by  the  exercise  of 
reasonable  and  proper  care  after  the  discovery  of  the  plain- 
tiff's negligent  act,  or  if  it  could  have  discovered  it,  by  the 
exercise  of  such  care,  in  time  to  avoid  the  injury."  Railroad 
Co.  V,  Burge,  84  Va.  63,  4  S.  E.  21 ;  Patton  v.  Railway  Co., 
89  Tenn.  370,  15  S.  W.  919. 

(4)  From  what  has  been  said  it  is  apparent  that  the  court 
did  not  err  in  refusing  the  fifth  instruction  requested  by  the 
defendant.     True,    it   was   the   duty  of  the  deceased  to  look 
and   listen   before   crossing   defendant's  track, 
and,  if  he  failed  to  do  so,  it  was  negligence  on     Suae^i^S^ 
his  part  contributing  to  his  injury;  yet  if  the     matecause. 
defendant,  by  failure  to  ring  a  bell,  blow  a  sig- 
nal, or  station  a  lookout,  directly  contributed  to  the  injury, 
it  would  be  liable  to   damages,   diminished   in  proportion  to 
deceased's  contributory  negligence.     If,  however^  the  failure 
of  defendant  to  ring  the   bell,   blow  the   signal,  or  station  a 
lookout,  though    negligent    omissions  on  his  part,  did  not 
directly  or  proximately  contribute  to  deceased's  injury,  th^ 
defendant  would  not  be  liable. 

VIII.  There  was  no  error  in  giving  the  eleventh  instruc- 
tion requested  by  plaintiff.  In  the  preceding  paragraph  we 
have  considered  all  objections  suggested  by  appellant,  except 
the  one  which  claims  that  defendant's  duty 
under  the  circumstances  of  this  case  would  have  iSoJSmSf  ^*"~ 
been  completely  performed  by  ringing  the  bell 
in  the  manner  indicated  by  this   instruction.     The  courts 
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have  frequently  condemned  the  dangerous  practice  of  * 'kick- 
ing cars,'*  or  making  flying  switches,  in  populous  localities, 
and  near  crossings,  and  have  almost  uniformly  held  that  the 
increased  hazard  of  these  practices  over  the  ordinary  manner 
of  railway  operation  imposes  upon  the  company  a  duty  to 
station  a  lookout  uponjthe  rear  of  the  cars,  the  equivalent  of 
which  is  not  accomplished  by  ringing  the  engine  bell.    2 
Wood,    R.    R.    §   323,    p.    1517;  3  Lawson  Rights,  Rem.  & 
Prac.   §   1187  ;    2  Shear.   &   R.  Neg.  §  471 ;  Beach,  Contrib. 
Neg.  §  194.     This   precaution   is   much   more  effective  than 
the  simple  ringing  of  a  bell,  and  if  persons  are  injured  on  or 
near  crossings,  or  other  places  much  frequented  by  persons, 
where,  by  the  exercise  of  this  precaution,  the  injury  could 
have  been  avoided,  the  company  will  be  liable.     If  it  be  true, 
as  contended  by  plaintiff,  that  the  deceased,  when  injured, 
was  crossing  defendant's  track,  oblivious  of  the  approach  of  a 
train,  holding  an  open  umbrella  in  such  a  manner  as  to  ob- 
struct his  view  of  an  approaching  train,  and  a  lookout  sta- 
tioned upon  the  rear  of  the  car,  in  the  exercise  of  reasonable 
diligence,  could  and  would  have  discovered  the  plaintiff's 
perilous  situation  in  time  to  avert  the  collision  by  warnings, 
application  of  brakes,  or  otherwise,  then  the  failure  to  put  a 
lookout  on  the  rear  of  such  train  was  negligence  on  defend- 
ant's part,  contributing  directly  to  the  injury,  and  the  plain- 
tiff  would  be  entitled  to  recover ;  the  jury  diminishing  the 
damages  in  proportion  to  the  default  attributable  to  the  de- 
ceased.    Railroad  Co.  v,  Williams,  37  Fla.  406*,  20  South. 
558. 

IX.  The  tenth  instruction  requested  by  defendant  was 
properly  refused.  It  is  argued  that  the  statute  then  in  force 
(section  33,  p.  287,  McClel.  Dig.)  only  required  defendant  to 

ring  its  engine  bell   before  crossing  the  streets 
Bame-3iffnais.      ^^  ^^   incorporated  town.     This   statute    does 

not    purport    to    define    defendant's    duty     in 

this  respect  outside  of  incorporated  towns,  but 

leaves  that  to  be  determined  upon  common -law  principles. 

ndependently  of  statute,  it  is  the  duty  of  those  in  charge  of 
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a  train  to  give  notice  of  their  approach  at  all  points  of  known 
or  reasonably  apprehended  danger.  This  follows  from  the 
general  rule  requiring  them  to  measure  their  precautions  by, 
and  to  make  them  reasonably  commensurate  with,  the  con- 
ditions and  circumstances  by  which  they  are  surrounded. 
Railroad  Co.  v,  Dillon,  123  111,  570,  15  N.  E.  181 ;  Winstan- 
ley  V,  Railway  Co.,  72  Wis.  375,  39  N.  W.  856;  Loucks  z^. 
Railway  Co.,  31  Minn.  526,  18  N.  W.  651;  Hinkle  v.  Rail- 
road Co.,  109  N.  C.  472,  13  S.  E.  884;  Durkee  v.  Canal  Co., 
88  Hun,  471,  34  N.  Y.  Supp.  978 ;  Railroad  Co.  v.  Converse, 
139  U.  S.  469,  11  Sup.  Ct.  569;  Louisville  &  N.  R.  Co.  v. 
Com.,  13  Bush,  388;  Gates  v.  Railroad  Co.,  39  Iowa,  45. 

X.  By  the  common  law  no  damages  were  recoverable  for 
the  death  of   a  human  being.     We  are,  therefore,  without 
precedents  as   to  the  measure  of  damages  in  cases  of  this 
character,    other  than  those    based   upon   the  wrongful  Deaui 
construction   of  statutes  varying  in   their  Ian-  ^Sow-Ke- 
guage.     A  great  majority  of  the  courts  of  this  aaea-provinco 

of  Jury. 

country  have  held  that  in  actions  of  this  charac- 
ter the  loss  of  the  society  of  the  deceased  cannot  be  considered 
in  estimating  damages.  The  basis  for  this  array  of  prece- 
dents is  the  opinion  of  the  English  court,  construing  Lord 
Campbei.l*s  Act,  in  Blake  v.  Railway  Co.,  16  Jur.  562.  We 
have  examined  a  multitude  of  these  cases,  and  in  none  of 
them  have  we  found  any  reason  given  for , disallowing  this 
element,  except  in  Railroad  Co.  v,  Zebe,  33  Pa.  St.  318 ; 
and  the  decision  in  this  case  is  confessedly  based  upon,  and 
the  reasons  given  are  practically  those  of,  the  English  case. 
In  the  Pennsylvania  case  the  main  question  considered  was 
whether  damages  for  mental  suffering  or  wounded  feelings 
could  be  allowed,  and  incidentally  the  court  held  that  loss 
of  society  falls  within  the  same  category  with  mental  suffer- 
ing and  should  be  disallowed.  The  English  case,  though 
confined  entirely  to  the  question  of  mental  suffering,  has  been 
generally  cited  as  authority  for  excluding  damages  for  loss  of 
the  society  and  protection  of  a  husband.  The  reasoning  of 
that  decision  is  based  upon  four  propositions  :  First,  the  title 
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of  the  act,  An  act  for  compensating  the  families  of  persons 
killed  by  accident,* 'not' *for  solacing  their  wounded  feelings" ; 
second,  the  provision  requiring  the  jury  to  divide  between 
the  persons  for  whose  benefit  the  action  was  brought  the 
amount  recovered  in  such  shares  as  they  thought  proper,  and 
the  impracticability  of  estimating  and  dividing  the  dam- 
ages for  mental  anguish  of  and  between  the  numerous 
persons  for  whose  benefit  the  action  is  brought;  third, 
because  the  language  of  the  act  seemed  more  appro- 
priate to  a  loss  of  which  some  estimate  might  be  made 
by  calculation  than  an  indefinite  sum,  independent  of  all 
pecuniary  estimate,  to  soothe  the  feelings;  and,  fourth, 
** if  a  jury  were  to  proceed  to  estimate  the  relative  degrees 
of  mental  anguish  of  a  widow  and  twelve  children  from 
the  death  of  the  father  of  the  family,  a  serious  danger  might 
arise  of  damages  being  given  to  the  ruin  of  the  defendants.** 
In  the  Pennsylvania  case  it  is  said  that  such  damages  are  spec- 
ulative and  fanciful,  and  it  is  there  asserted  that  the  great 
merit  of  the  English  rule  is  that  **it  is  one  of  equality,  com- 
pensating the  rich  and  the  poor, the  refined  and  the  cultivated 
and  those  less  so,  by  the  simple  standard  of  pecuniar j^"  loss.*' 
While  our  statute  has  several  features  in  common  with  Lord 
Campbell's  Act,  it  is  essentially  different  in  many  important 
particulars.  Unlike  the  English  statute,  it  is  not  one  for 
* 'compensating  families,*'  but  one  ''fixing  the  liability  of 
persons  and  corporations  for  damages  resulting  from  death,'* 
etc.  Our  statute,  unlike  the  English  one,  by  giving  a  right 
of  action  to  the  administrator  of  the  deceased,  imposes  the 
liability  whether  there  be  a  family  to  compensate  or  not. 
Its  effect  was  to  abrogate  the  common -law  rule,  for  which,  if 
any  reason  ever  existed,  the  world  has  long  since  outgrown 
it,  denying  damages  for  human  life,  and  to  affix  a  penalty 
by  an  award  of  pecuniary  damages  for  a  careless  or  wrongful 
act  resulting  in  another's  death.  In  authorizing  suits  to  en- 
force this  liability,  our  act  gives  the  right  to  those  who  arc 
supposed  to  suffer  most  by  the  death  of  the  deceased,  but  on 
no   account  does  the   actipn  fail  for  want  of  a  person  to  sue, 
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as  with  Lord  Campbell's  Act.  Other  points  of  dissimilarity 
between  them  are :  Under  the  English  statute  the  suit  is 
brought  by  the  administrator  for  the  benefit  of  the  benefici  - 
aries,  while  the  beneficiaries  sue  directly  under  our  statute. 
Under  the  English  statute  the  jury  are  required  to  apportion 
or  divide  the  recovery  among  all  the  beneficiaries,  whilQ  un- 
der ours  no  division  is  made  by  the  jury ;  and,  indeed,  if 
there  be  a  husband  or  wife  surviving,  the  exclusive  right  of 
action  inures  to  him  or  her  without  reference  to  other  mem  - 
bers  of  the  family.  And  so  with  minor  children  and  depend- 
ents, the  existence  of  a  higher  class  of  persons  authorized  to 
sue  in  the  order  named  in  the  statute  debars  all  other  classes 
from  any  right  of  action  themselves,  or  from  participation 
in  the  rocovery  by  the  higher  class.  Duval  v.  Hunt,  34, 
Fla.  85,  15  South  876.  In  the  Duval -Hunt  Case  we  held 
that,  where  the  suit  was  brought  by  dependents,  their  recov- 
ery was  limited  to  an  amount  equal  to  the  present  worth  of  a 
future  support  for  plaintiff,  estimated  upon  the  basis  therein 
mentioned.  This  view  is  entirely  consistent  with,  and 
plainly  conformable  to,  the  nature  and  extent  of  the  damages 
proximately  suffered  by  one  dependent  upon  the  de"ceased 
for  a  support  only,  because  he  has  lost  nothing  by  the  death 
of  the  deceased  except  the  support  which  he  would  have  re  - 
ceived  had  deceased  lived ;  but  it  was  not  thereby  determined 
as  insisted  upon  by  the  appellant,  that  the  same  rule  for 
assessing  damages  for  a  dependent  would  apply  to  a  suit  by 
the  wife,  or  any  other  person  authorized  by  the  statute  to  sue. 
Our  statute  requires  the  jury  to  giv^  such  damages  '*as  the 
party  entitled  to  sue  may  have  sustained  by  reason  of  the 
death  of  the  party  killed"  ;  not  such  damages  as  the  deceased 
might  have  recovered  had  he  lived,  as  contended  by  appellee. 
It  is  clear,  therefore,  that  a  widow  is  not  entitled  to  recover 
for  the  pain  and  suflfering  of  the  deceased,  because  that  is  not 
a  damage  sustained  by  her,  but  by  the  deceased,  and  dies 
with  his  person,  unless  an  administrator  can  recover  therefor 
in  a  suit  by  him  under  the  statute,  as  to  which  we  express 
no  opinion.     The  statute  failing  to  declare  what  particular 
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elements  enter  into  the  damages  sustained  by  a  widow 
by  reason  of  the  death  o£  her  husband,  and  the  com- 
mon law  furnishing  no  guide  for  '  estimating  damages 
sustained  by  one  from  the  death  of  another,  we  must 
necessarily  have  recourse  to  the  general  rules  govern- 
ing the  assessment  of  damages  in  other  actions,  and  among 
the  first  we  find  that  **the  object  of  awarding,  damages  is  to 
give  compensation  for  pecuniary  loss;  that  is,  to  put  the 
plaintiff  in  the  same  position,  so  far  as  money  can  do  it,  as 
he  would  have  been  if  *  *  *  the  tort  had  not  been 
committed.'*  1  Sedg.  Meas.  Dam.  §  30.  Another  is  that  the 
damage  to  be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of.  1  Sedg. 
Meas.  Dam.  §  122.  Applying  these  principles  to  this  case,  it 
is  proper  to  inquire,  who  is  the  plaintiff?  Of  what  wrongful 
act  does  she  complain?  What  has  been  the  natural  and 
proximate  consequence  to  her;  or,  stated  differently,  what 
has  she  directly  lost  by  reason  of  this  wrongful  act?  The 
answers  are  not  difiicult  to  give.  She  is  a  widow  complaining 
of  the  death  of  her  husband  by  the  wrongful  act  of  another, 
and  she  has  lost  all  the  rights  and  benefits  which  she  would 
have  had  a  legal  claim  to  receive  during  the  probable  joint 
lives  of  herself  and  husband,  and  those  accruing  after  his 
death,  had  she  survived  him.  Chief  among  those  accruing 
to  her  during  their  joint  lives  are  the  comfort,  society, 
protection,  and  support  uf  the  husband.  They  are  all  elo- 
quently expressed  in  that  portion  of  the  marriage  ceremony 
constituting  the  contract  between  them,  whereby  the  man  is 
required  *' to  love  her,  comfort  her,  honor  and  keep  her  in 
sickness  and  in  health."  There  can  be  no  question  that  the 
wife's  right  to  the  society  of  the  husband  is  a  recognized  legal 
right,  as  much  so  as  the  right  to  his  support.  When  one  of 
the  parties  dies  by  the  wrongful  act  of  another,  the  conse- 
quences are  not  merely  the  annulment  of  a  contract,  or  the 
ending  of  a  partnership  organized  for  pecuniary  gain,  but  the 
dissolution  of  the  only  status  known  to  the  law  in  which  the 
companionship  and  society  of  the  parties  to  each  other  is  so 
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essential  that  the  relation  will  be  annulled  if  that  society  be 
willfully  withdrawn.  The  word  **husband"  or  **wife,** 
disassociated  from  all  idea  of  companionship,  has  but  an 
^mpty  sound.  The  Pennsylvania  court  in  a  later  case 
(Railroad  Co.  v,  Goodman,  62  Pa.  St.  329)  recognizes  the 
injustice  of  denying  compensation  for  companionship  of 
husband  and  wife  in  cases  of  this  character  by  holding  that 
the  husband's  damages  are  to  be  * 'measured  by  the  value  of 
her  services  as  a  wife  or  companion;  *  *  *  that  the 
pecuniary  loss  was  to  be  measured  by  the  nature  of  the  serv  - 
ice,  characterized  as  it  was  by  the  relation  in  which  the 
parties  stood  to  each  other.  Certainly,  the  service  of  a  wife 
is  pecuniarily  more  valuable  than  that  of  a  mere  hireling. 
The  frugality,  industry,  usefulness,  attention,  and  tender 
solicitude  of  a  wife  and  the  mother  of  children  surely  make 
her  services  greater  than  those  of  an  ordinary  servant,  and 
therefore  worth  more.  These  elements  are  not  to  be  excluded 
from  the  consideration  of  a  jury  in  making  a  mere  money 
estimate  of  value."  The  comfort,  society,  and  protection  of 
a  husband  are  no  more  fanciful  or  speculative  than  the 
frugality,  industry,  usefulness,  attention,  and  tender  solici- 
tude of  a  wife,  and  the  one  can  be  as  well  compensated  by 
that  pimple  standard  of  pecuniary  loss  by  which  the  damages 
of  the  rich  and  the  poor,  the  refined  and  cultivated,  and  those 
less  so,  are  measured,  as  the  other.  The  right  of  a  husband 
to  recover  damages  for  being  deprived  of  the  society  of  his 
wife  by  reason  of  injuries  inflicted  by  the  negligence  of 
another  has  been  often  recognized  at  common  law,  though 
not  in  cases  involving  death ;  and  it  has  never  been  considered 
that  the  damages  on  this  account  were  either  speculative, 
fanciful,  or  liable  to  bankrupt  a  defendant.  Jones  v.  Railroad 
Co. ,  40  Hun,  349 ;  Ainley  v.  Railway  Co. ,  47  Hun,  206 ;  Blair 
V,  Railroad  Co.,  89  Mo.  334, 1  S.  W.  367  ;  Furnish  v.  Railway 
Co.,  102  Mo.  669,  15  S.  W.  315.  In  the  following  cases  loss 
of  society  has  been  held  a  proper  element  for  consideration  in 
estimating  damage  under  various  statutes  in  this  class  of 
cases,  some  of  them  confining   such  element  to  actions  by  a 
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husband  or  widow ;  Railroad  Co.  v.  Freeman,  97  Ala.  289, 11 
South.  800;  Munro  v.  Reclamation  Co.,  84  Cal.  515,  24  Pac. 
303;  Pepper  v.  Pacific  Co.,  105  Cal.  389,  38  Pac.  974;  Petrie 
V.  Railroad  Co.,  29  S.  C.  303,  7  S.  E.  515;  Baltimore  &  0. 
R.  Co.  V.  State.  24  Md.  271 ;  Webb  v,  Railwaj-  Co.,  7  Utah, 
17 ,  24  Pac.  616 ;  Railroad  Co.  z\  Noeirs  Adm'r  32  Grat.  394 ; 
Simmons  v.  McConnell.  86  Va.  494,  10  S.  E.  838;  Wells  v. 
Railway  Co.,  7  Utah,  482,  27  Pac.  688;  Hydez;.  Railway  Co., 
7  Utah,  356,  26  Pac.  979.  The  case  of  Webb  v.  Railway  Co., 
7  Utah,  17,  24  Pac.  616,  has  been  cited  to  sustaiii  the  propo- 
sition that  loss  of  society  is  not  an  element  of  damage  in  this 
class  of  cases.  That  case  holds  that  a  mother  is  entitled  to 
recover  only  her  pecuniary  loss,  and  not  for  mental  pain  and 
suffering  caused  by  the  death  of  a  child,  in  an  action  for 
damages  under  a  statute  somewhat  similar  to  Lord  Camp- 
bell's Act,but  it  is  thefe  admitted  that  the  word  ** pecuniary,'* 
in  this  connection,/* is  not  construed  in  any  very  strict  sense, 
and  the  tendency  is  to  still  greater  liability,  and  to  include 
every  element  of  injury  that  may  be  deemed  to  have  a  pecun- 
iary value,  although  this  value  may  not  be  susceptible  of 
positive  proof,  and  can  only  be  vaguely  estimated.  It  may 
include  the  loss  of  nurture,  of  the  intellectual,  moral,  and 
physical  training  which  a  mother  only  can  give  to  children ; 
*  *  *  the  loss  of  the  society  of  a  near  relative."  The 
same  court  has  held  that  while  nothing  is  to  be  allowed  for 
mental  suffering,  or  as  a  solace  for  feelings,  the  jury  may 
allow  damages  to  a  widow  and  daughter  for  being  deprived  of 
the  support,  care,  nurture,  companionship,  assistance,  and 
protection  of  the  deceased  (Wells  v.  Railway  Co.,  7  Utah, 
482,  27  Pac.  688);  and,  in  an  action  by  parents,  that  the 
jury  may  take  into  consideration  the  loss  to  the  parents  of 
the  society  of  their  child  (Hyde  v.  Railway  Co.,  7  Utah,  356, 
26  Pac.  979).  Under  our  statute  we  hold  that  in  estimating 
the  pecuniary  loss  sustained  by  a  widow  in  consequence  of 
the  death  of  her  husband  the  jury  may  properly  take  into 
consideration  the  loss  of  the  comfort,  protection,  and  society 
of   the  husband  in  the  light  of  all  the  evidence  in  the  case 
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relating  to  the  character,  habits,  and  conduct  of  the  husband 
as  husband,  and  to  the  marital  relations  between  the  parties 
at  the  time  of  and  prior  to  his  death.  The  sixth  instruction 
on  behalf  of  the  plaintiff  was  properly  given,  and  the  court 
correctly  refused  the  fourteenth  instruction  requested  by 
defendant,  because  it  excluded  the  elements  of  **comfort, 
protection,  and   society"  from  the  consideration  of  the  jury. 

(2 )  The  second  instruction  by  the  court  of  its  own  motion, 
as  well  as  the  fourteenth  instruction  requested  by  defendant, 
in  that  they  each  authorized  the  jury  to  give  plaintiff  as 
damages  the  full  sum  of  the  probable  future  earnings  of  the 
deceased,  taking  into  consideration  his  age,  health,  business 
capacity,  habits,  experience,  and  the  value  of  his  services 
in  the  care  of  his  family,  were  erroneous.  The  widow  is  not 
entitled  to  the  gross  sum  of  her  husbands's  future  earnings. 
The  deceased  would  necessarily  have  consumed  at  least  a 
portion  of  those  earnings  for  his  own  individual  benefit,  had 
he  lived. 

It  is  a  difficult  matter  to  lay  down  general  rules  by  which 
to  estimate  damages  in  this  class  of  cases.  Those  which 
occur  to  us  as  being  applicable  to  this  case,  so  far  as  we 
can  judge  from  the  evidence  in  the  record,  are  as  follows  : 
In  estimating  the  pecuniary  loss  sustained  by  the  widow, 
the  jury  may  properly  take  into  consideration  her  loss  of  the 
comfort,  protection,  and  society  of  the  husband  in  the  light 
of  all  the  evidence  in  the  case  relating  to  the  character,  habits, 
and  conduct  of  the  husband  as  husband,  and  to  the  marital 
relations  between  the  parties  at  the  time  of  and  prior  to  his 
death;  and  they  may  also  consider  his  services  in  assisting 
her  in  the  care  of  the  family,  if  any ;  but  the  widow 
is  not  entitled  to  recover  for  her  mental  anxiety  or  distress 
over  the  death  of  her  husband,  nor  for  his  mental  or  physical 
suffering  from  the  result  of  the  injury.  She  is  also  entitled 
to  recover  reasonable  compensation  for  the  loss  of  support 
which  her  husband  was  legally  bound  to  give  her,  based 
upon  his  probable  future  earnings  and  other  acquisitions, 
13  (K  s)  A  E  R  Cas— 32 
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and  the  station  or  condition  in  society  which  he  would 
probably  have  occupied  according  to  his  past  history  in  that 
respect,  and  his  reasonable  expectations  in  the  future ;  his 
earnings  and  accjuisitions  to  be  estimated  upon  the  basis 
of  the  deceased's  age,  health,  business  capacity,  habits, 
experience,  energy,  and  his  present  and  future  prospects  for 
business  success  at  the  time  of  his  death, — all  these  elements 
to  be  based  upon  the  joint  lives  of  herself  and  husband. 
She  is  also  entitled  to  compensation  for  loss  of  whatever  she 
might  reasonably  have  expected  to  receive  in  the  way  of 
dower  or  legacies  from  hpr  husband's  estate,  in  case  her  life 
expectancy  be  greater  than  his.  The  sum  total  of  all  these 
elements  to  be  reduced  to  a  money  value,  and  its  present 
worth  to  be  given  as  damages.  Tiff.  Death  Wrongf.  Act, 
§§  158,  159,  166;  3  Wood,  R.  R.  §  414;  2  Sedg.  Meas.  Dam. 
§  573  et  seg.  Within  these  limits  the  jury  exercise  a  reason- 
able discretion  as  to  the  amount  to  be  awarded,  based  upon  the 
facts  in  evidence  and  the  knowledge  and  experience  possessed 
by  them  in  relation  to  matters  of  common  knowledge  and 
information.  Tiff.  Death  Wrongf.  Act,  §  177  ;  Railway  Co. 
V,  Miller,  2  Colo.  442  ;  City  of  Chicago  v,  Scholten,  75  111. 
468. 

In  view  of  other  instructions  to  the  jury  to  the  effect  that 
they  should  not  give  damages  for  the  pain  and  suffering  of 
the  deceased,  nor  for  the  grief  and  wounded  feelings  of  the 
surviving  relatives,  we  discover  no  error  in  the  seventh  and 
tenth  instructions  given  on  behalf  of  plaintiff,  except  that 
they  do  not  clearlj'  embrace  the  idea  that  the  jury,  in  esti- 
mating damages,  must  be  governed  by,  and  not  go  outside 
of,  the  evidence,  and  the  knowledge  and  experience  possessed 
by  all  persons  in  relation  to  matters  of  common  knowledge 
and  observation.  Upon  another  trial  they  should  be  amended 
in  this  respect. 

The  ninth  instruction  for  plaintiff  was  erroneous,  because 
it  authorized  the  jury  to  give  as  damages  the  value  of  the 
life  of  the  deceased,  and  gave  them  too  much  discretion  in 
'estimating  the  damages.     Duval  v.   Hunt,    34  Fla.  85,  15 
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South.  876.  Her  recovery  is  not  the  value  of  the  deceased's 
life  generally,  but  the  value  of  that  life  to  her,  or  the  loss 
sustained  by  her  from  the  premature  death  of  the  deceased, 
as  shown  by  the  proofs. 

The  judgment  is  reversed,  and  a  new  trial  granted. 


NOTES. 

Crossings — Care  to  Be  Exercised  by  Company  at  Populous  Places. 
— In  thickly  settled  communities,  greater  vig^ilance  and  more  safe- 
guards are  required  upon  the  part  of  the  railroad  company  than 
would  be  necessary  in  other  localities,  the  degree  of  care  varying 
with  the  nature  of  the  locality. 

United  Stales.— GrB.nd  Trunk  R.  Co.  v,  Ives,i44  U.  S.  408;  Delaware, 
etc.,  R.  Co.  V.  Converse,  139  U.  S.  469,  49  Am.  &  Bng.  R.  Cas.  323. 

Alabama. — Louisville,  etc.,  R.  Co.  v,  Webb,  97  Ala.  308  ;  East 
Tennessee,  etc.,  R.  Co.  v.  Deaver,  79  Ala.  221;  Memphis,  etc.,  R. 
Co.  V.  Womack,  84  Ala.  149 ;  Alabama  G.  S.  R.  Co.  v.  Arnold,  84 
Ala.  168,  5  Am.  St.  Rep.  354 ;  Frazer  v.  South,  etc.,  Alabama  R. 
Co.  81  Ala.  185,  60  Am.  Rep.  145 ;  Savannah,  etc.,  R.  Co.  v.  Meadors, 
95  Ala.  137;  Georgia  Pac.  R.  Co.  v,  Lee,  92  Ala.  271. 

California, — Wilson  v,  Cunningham,  3  Cal.  241,  58  Am.  Dec.  407. 

Illinois, — Chicago,  etc.,  R.  Co.  v.  Stumps,  69  111.  409 ;  Illinois  Cent. 
R.  Co.  u,  Ebert,  74  111.  399;  Lake  Shore,  etc.,  R.  Co.  v,  Johnsen,  135 
III.  641,  affirming  35  111.  App.  430 ;  Cleveland,  etc.,  R.  Co.  v,  Doerr, 
41  111.  App.  530. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Goetz,  79  Ky.  442,  42  Am. 
Rep.  227 ;  Central  Pass.  R.  Co.  v,  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep. 
309,  32  Am.  &  Eng.  R.  Cas.  16;  Paducah,  etc.,  R.  Co.  v.  Hoehl,  12 
Bush  (Ky.)  41;  Illinois  Cent.  R.  Co.  v.  Dick,  91  Ky.  434. 

Louisiana. — Curley  v.  Ulinois  Cent.  R.  Co.,  40  La.  Ann.  810. 

Missouri, — Harlan  v.  St.  Louis,  etc.,  R.  Co.  65  Mo.  22 ;  Frick  v. 
St.  Louis,  etc.,  R.  Co.,  75  Mo.  595,  8  Am.  &  Eng.  R.  Cas.  280;  Wer- 
ner V.  Citizens'  R.  Co,,  81  Mo.  368  ;  Hicks  v.  Pacific  R.  Co.,  64  Mo. 
430, 17  Am.  Ry.  Rep.  273  ;  Harlan  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  22. 

New  York. — Costello  v.  Syracuse,  etc,,  R.  Co.,  65  Barb.  (N.  Y.) 
103  ;  Johnson  v.  Hudson  River  R.  Co., 6  Duer  (N.  Y.)  641,  affirmed  20 
N.  Y.  65,  75  Am.  Dec.  375 ;  Zimmer  v.  New  York  Cent.,  etc.,  R.  Co., 
7  Hun  (N.  Y.)  552,  affirmed  67  N.  Y.  601 ;  Fero  v.  BuflFalo,  etc.,  R.  Co., 
22  N.  Y.  209,  78  Am.  Dec.  178;  Beisiegel  v.  New  York  Cent.  R.  Co., 
34  N.  Y.  622,  90  Am.  Dec.  741 ;  Blcyle  v.  New  York  Cent.,  etc.,  R. 
Co.,  (Supreme  Ct.)  11  N.  Y.  St.  Rep.  585,  46  Hun  (N.  Y.)  675  ;  Grip- 
pen  V.  New  York  Cent.  R.  Co.,  40  N.  Y.  34. 
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North  Carolina,— '^roy  v.  Cape  Fear,  etc.,  R.  Co.,  99  N.  Car.  298^ 
6  Am.  St.  Rep.  521. 

<?Ai<?.— Cleveland,  etc.,  R.  Co.  v.  Schneider,  45  Ohio  St.  678,  35 
Am.  &  Kng.  R.  Cas.  334. 

Pennsylvayiia, — Philadelphia,  etc.,  R.  Co.  v,  Hagan,  47  Pa.  St.  244,. 
86  Am.  Dec.  541 ;    Philadelphia,  etc.,  R.  Co.  v.  Ivong,  75  Pa.  St.  257. 

Tennessee. — Little  Rock,  etc.,  R.  Co.  v,  Wilson,  90  Tenn.  271. 

Virginia, — Norfolk,  etc.,  R.  Co.  v,  Ormsby,  27  Gratt.  (Va.)  455. 

Wisconsin, — Kinney  v,  Crocker,  18  Wis.  80;  Butler  v.  Milwaukee, 
etc.,  R.  Co.,  28  Wis.  487;  Ferguson  v,  Wisconsin  Cent.  R.  Co.,  63 
Wis.  148. 

Flying  Switches  at  Public  Crossings. — A  railroad  company  while 
making  a  **ilying  switch"  in  a  town  or  village  at  a  place  used  by 
the  public  must  exercise  a  high  degree  of  care.  Chicago,  etc.,  R. 
Co.  V,  Garvy,  58  111.  83;  French  z/.  Taunton  Branch  R.  Co.,  116 
Mass.  537 ;  Hinckley  z/.  Cape  Cod  R.  Co.,  120  Mass.  257  ;  Stevens  v, 
Missouri  Pac.  R.  Co.  67  Mo.  App.  356  ;  Brown  v.  New  York  Cent.  R. 
Co.,  32  N.  Y.  597,  88  Am.  Dec.  353;  Cookson  v,  Pittsburg,  etc.,  R. 
Co.,  179  Pa.  St.  184;  Ferguson  v,  Wisconsin  Cent.  R.  Co.,  63  Wis. 
145,  19  Am.  &  Eng.  R.  Cas.  285  ;  Butler  v,  Milwaukee,  etc.,  R.  Co., 
28  Wis.  487;  Ward  v,  Chicago,  etc.,  R.  Co.,  85  Wis.  601.  See  also 
Chicago,  etc.,  R.  Co.  v,  Taylor,  69  111.  461,  18  Am.  Rfep.  626  ;  Louis- 
ville,/etc.,  R.  Co.  z;.  Schmidt,  126  Ind.  290. 

And  a  failure  to  take  proper  precautions  while  so  doing  is  negligence 
perse*  Alabama  G.S.R. Co.  v,  Anderson,  109  Ala.  299;  Kentucky  Cent. 
R.  Co.  V.  Smith,  93  Ky.  449 ;  French  v,  Taunton  Branch  R.  Co.,  116 
Mass.  537 ;  O'Connor  v,  Missouri  Pac.  R.  Co.,  94  Mo.  150,  32  Am.  & 
Eng.  R.  Cas.  61 ;  Stevens  v,  Missouri  Pac.  R.  Co.,  67  Mo.  App.  356  ; 
Brown  v.  New  York  Cent.  R.  Co.,  32  N.  Y.  597,  affirtning  31  Barb. 
(N.  Y.)  385,  88  A,m.  Dec.  353  ;  Stillwell  v.  New  York  Cent.  R.  Co., 
34  N.  Y.  29 ;  Delaware,  etc.,  R.  Co.  ik  Converse,  139  U.  S.  469,  49  Am. 
&  Eng.  R.  Cas,  323  ;  Illinois  Cent.  R.  Co.  ^^  Baches,  55  111.  379  ;  Ful- 
mer  v,  Illinois  Cent.  R.  Co.,  68  Miss.  355 ;  Philadelphia,  etc.,  R.  Co. 
V.  Troutman,  11  W.  N.  C.  (Pa.)  453,  6  Am.  &  Eng.  R.  Cas.  117; 
Lewis  V,  Galveston,  etc.,  R.  Co.,  73  Tex.  504,  39  Am.  &  Eng.  R.  Cas. 
372.     See  also  Illinois  Cent.  R.  Co.  v.  Hammer,  72  111,  347. 

It  is  a  question  for  the  jury  as  to  whether  the  precautions  taken 
were  reasonable.  Reifsnjrder  v,  Chicago,  etc.,  R.  Co.,  90  Iowa  76; 
York  V,  Maine  Cent.,  R.  Co.,  84  Me.  117;  White  v,  FitchburgR.  Co., 
136  Mass.  321,  18  Am.  &  Eng.  R.  Cas.  140 ;  Howard  v,  St.  Paul,  etc., 
R.  Co.,  32  Minn.  214,  19  Am.  &  Eng.  R.  Cas.  283  ;  Reagan  v,  St. 
l/ouis,  etc.,  R.  Co.,  93  Mo.  348,  3  Am.  St.  Rep.  542;  Lehigh,  etc.. 
Coal  R.  Co.  V,  Lear,  (Pa.  1887)  9  Atl.  Rep.  267,  32  Am.  &  Ecg.  R. 
Cas.  74. 
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Chicago,  P.  &  St.  L.  R.  Co. 
Woolridge. 

{Supreme  Court  of  Illinois,  Oct,  24,  i8g8») 

Death  by  Wrongful  Act — Damages—  Evidence.*— In  an  action  by 
an  administratrix  for  the  death  of  her  intestate,  it  was  material 
error  to  admit  evidence  to  show  that  a  son  of  deceased  was  a  cripple, 
unable  to  work,  and  that  he  depended  on  his  father  for  support. 

Same. — In  such  action,  an  instruction  which  did  not  limit  the 
amount  of  recovery  to  the  pecuniary  injury  8ustained,was  erroneous. 

Appeal  by  defendant  from  Third  district  appellate  court. 
Reversed, 

Bluford  Wilson  and  Philip  Barton   Warren^  for  appellant. 
5".  H.  Cummins^  Clinton  L,  Conklingy  and  Joseph  M,  Grouty 
for  appellee. 

Phillips,  J.  This  action  was  brought  by  Charlotte 
Woolridge,  as  administratrix,  to  recover  damages,  under  the 
statute,  for  the  death  of  her  intestate,  John  A.  Woolridge, 
occasioned,  as  alleged,  by  the  negligence  of  the  caw stated 
defendant  in  the  operation  of  its  train  of  cars. 
A  summary  of  the  main  facts  is  :  The  deceased  was  a  flag- 
man for  the  Chicago  &  Alton  Railroad  Company.  That 
road  and  the  defendant  road  had  constructed  extra  tracks 
from  their  main  lines  to  the  state  fairgrounds  at  Springfield, 
111. ;  both  entering  such  grounds  at  the  southeast  corner. 
The  tracks  were  parallel,  on  a  curve,  for  a  short  distance 
before  reaching  such  grounds;  the  curve  of  the  defendant's 
track  being  continuous  from  the  point  at  which  it  left  the 
main  track  until  it  reached  such  entrance.  The  tracks  of 
both  roads,  a  short  distance  from  the  fair  grounds,  crossed, 

*See  notes  at  end  of  case. 
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parallel  with  each  other,  on  a  curve  from  about  the  south- 
east to  the  northwest,  two  public  highways,  at  their  right - 
angle  intersections,  called  **Sangamon  Avenue*'  and* 'Peoria 
Road,''  and  then  extended  nearly  due  north  into  such 
grounds.  The  track  of  .the  defendant  was  east  of  the  Chicago 
&  Alton  track,  and  at  the  place  of  the  accident  there  was  a 
distance  of  9  feet  and  4  inches  between  the  inside  rails  of 
the  two  roads.  The  business  of  the  deceased  was  to  flag  the 
Chicago  &  Alton  trains,  and  to  assist  in  guarding  such  high- 
way crossings.  His  station  was  on  the  west  side  of  the 
Chicago  &  Alton  track,  which  was  west  of  the  defendant's 
track.  The  defendant  also  had  a  ffagman,  whose  location 
was  on  the  east  side  of  its  track.  A  train  on  the  Chicago 
&  Alton  track  was  at  the  time  of  the  accident  coming  out  of 
the  fair  grounds,  and  the  deceased  was  warning  people  who 
were  about  to  pass  over  such  highways,  and  while  doing 
so,  for  some  purpose  unexplained,  got  between  the  two  tracks 
where  they  were  9  feet  and  4  inches  apart,  over  which  rails  of 
each  track  a  car  would  project  some  18  inches,  thus  leaving  6 
feet  apd  4  inches  between  the  cars  of  trains  passing  each 
other  at  that  point.  As  the  Chicago  &  Alton  train 
approached  deceased,  leaving  the  grounds,  he  stepped  back- 
ward on  the  track  of  the  defendant,  when  its  train,  backing 
down,  with  trainmen  on  the  rear  end,  running  at  a  speed  of 
from  probably  8  to  12  miles  an  hour,  struck  him,  and  thereby 
caused  his  death.  The  plaintiff  obtained  a  verdict  and  judg- 
ment, which  were  afl&rmed  by  the  appellate  court. 

The  deceased  left  surviving  him  the  plaintiff,  his  widow, 
and  seven  children,  three  of  whom  lived  with  their  father, 
and  four  had  their  own  homes.  All  of  the  children  were 
of  age.  Clarence  Woolridge,  who  lived  with  his  father, 
was  so  crippled  by  rheumatism  that  he  was  unable  to 
work.  The  admission  of  proof  of  this  fact,  and  of  his 
dependence  on  his  father  for  support,  over  the  ob- 
jection of  the  defendant,  is  one  of  the  errors  assigned, 
and  of  which  serious  complaint  is  made.  Other  errors 
assigned    relate    to   the  giving    and    refusing    of    instruc- 
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tions,  especially  No.  29,  which,  in  a  series  of  46  offered 
by  the  defendant,  required  the  jury  to  find  a  verdict  for  the 
defendant.  There  was  no  motion  or  instruction  offered  at 
the  close  of  the  plaintiff's  evidence,  or  renewed  at  the  con- 
clusion of  defendant's  evidence,  to  have  the  jury  instructed 
to  find  defendant  not  guilty;  but,  as  stated,  instruction  No. 
29  was  offered  in  connection  with  a  series  which  submitted 
all  the  facts  to  the  determination  of  the  jury,  whereby  the 
defendant  waived  its  right  to  ask  such  an  instruction  as  No. 
29,  and  therefore  no  error  was  committed  in  refusing  it. 
Peircez/.  Walters,  164  111.  560,  45  N.  E.  1068;  Vallette  vi 
Bilinski,  167  111.  564,  47  N.  E.  770;  Street  Ry.  Co.  v, 
Christenson.  170  111.  383,  48  N.  E.  962.  Hence  the  suflficency 
of  the  evidence  to  support  the  verdict  and  judgment  is  not 
raised  by  this  record  as  a  proposition  of  law 

The  most  serious  question  is  that  relating  to  the  admission 
of  the  following  evidence  of  Clarence.  Woolridge :  *'Q.  If 
you  have  any  bodily  infirmity,  tell  the  jury  what  it  is.  (The 
objection  by  defendant  to  this  question  was  sustained,  but 
.  the  court  remarked  :  *You  may  ask  him  if  he  was  dependent 
on  his  father  for  support.')  Q.  Now,  Clarence,  if  you  were 
dependent  upon  your  father  for  support,  you  may  tell  the 
jury.  (This  question  was  objected  to;  overruled,  and  excep- 
tions taken.)  A.  Yes;  I  am  not  able  to  do  no  hard  work, 
— no  work  of  any  kind.  Q.  If  you  are  crippled,  tell  the  jury 
how.  A.  I  am  crippled  here, — rheumatism  in  my  right  hip. 
(To  which  objection  was  made  by  defendant,  overruled  by 
the  court,  and  exceptions  taken.)  Q.  Unable  to  work,  are 
you,  and  earn  a  living?  A.  Yes,  sir.*'  That  such  evidence 
would  have  a  very  strong  tendency  to  enlist  the  sympathy 
of  the  jury,  and  thereby  tend  to  affect  not  only  the  amount 
of  the  verdict,  but  also  to  affect  the  judgment  of  the  jurors 
as  to  a  liability,  is  very  clear.  This  evidence  was  admitted 
on  the  theory  that  under  the  law  this  crippled  son  was  in 
need  of  help  on  account  of  his  hdpless  condition,  and  there- 
fore had  been  supported,  and  was  legally  entitled  to  be 
supported,  by  his  father,  because  of  such  condition. 


504  DEATH  BY  WRONGFUI.  ACT  ^^^  ^™ 

(NS) 

Chicago,  etc.,  R.  Co.  v,  Woolridge 

It  is  said  in  support  of  this  position  that  in  order  to  recover  j 

more  than  nominal  damages  the  proof  must  show  the  next  of  • 

kin  were  supported  in  wlioie  or  in  part  by  the  deceased,  or 
that  the  deceased  was  bound  by  law  to  support  them  because 
they  were  in  a  state  of  dependence.  As  to  Clarence  Wool- 
ridge,  it  is  further  said,  without  this  state  of  dependency  his 
father  would  not  have  been  bound  by  law  to  support  him,  as  I 

he  was  over  21  years  of  age,  and  therefore  this  evidence  is 
said  to  be  material  to  enhance  the  damages.  This  view  of 
the  law  is  not  in  accord  with  the  rule  laid  down  by  this  court  [ 

in  relation  to  a  recovery  by  lineal  next  of  kin.     This  action  ! 

is  based  on  chapter  70  of  the  Revised  Statutes.  Section  1 
gives  an  action  for  a  wrongful  act  causing  death,  while  sec- 
tion 2  prescribes  in  whose  name  the  action  shall  be  brought, 
and  for  whose  benefit,  and  limits  the  damages  *'to  the  pecun- 
iary injuries  resulting  from  such  death  to  the  wife  and  next 
of  kin  of  such  deceased  person."  The  personal  representa- 
tive brings  the  action  as  trustee  for  those  who  have  such 
pecuniary  interest  in  the  continuance  of  the  life  of  the  de - 
ceased,  and  not  in  right  of  the  estate  (Citj'^  of  Chicago  v. 
Major,  18  111.  349;  Holton  v,  Daly,  106  111.  131);  and,  as 
provided  by  section  2,  ** the  amount  recovered  *  *  *  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left  by  persons  dying 
intestate.'*  This  act  has  been  construed:  (1)  That  "next 
of  kin"  means  those  standing  in  that  relation  in  a  technical 
sense.  Railroad  Co.  v.  Shannon,  43  111.  338.  (2)  That,  if 
the  next  of  kin  are  collateral,  it  is  a  material  question  whether 
they  were  in  the  habit  of  claiming  and  receiving  pecuniary 
assistance  from  the  deceased.  If  they  were  not,  they  can 
only  recover  nominal  damages.  If  they  were  lineal,  the 
law  presumes  pecuniary  loss  from  the  fact  of  death. 
City  of  Chicago  z/.  Scholten,  75  111.  468;  Railroad  Co.  v. 
Swett,  45  III.  197.  (3)  That  the  amount  of  the  recovery  is 
limited  to  the  **pecuniary  loss."  Railroad  Co.  v,  Brodie,  156 
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111.317,  40  N.  E.  942,  where  cases  on  this  point  are  re- 
viewed, and  where,  on  page  320,  156  111.,  and  page  943,  40 
N.  E.,  quoting  from  Conant  v,  Grifl&n,  48  111.  410,  it  is  said : 
** This  action  is  the  creature  of  the  statutes,  *  *  *  and, 
as  they  only  provide  for  compensation  for  the  pecuniary  loss, 
the  evidence  should  be  confined  exclusively  to  that.'*  (4) 
** Pecuniary  loss*'  is  held,  as  to  lineal  kindred,  to  mean  what 
the  life  of  the  deceased  was  worth,  in  a  pecuniary  sense,  to 
them  (Railroad  Co.  v.  Shannon,  supra\  Coal  Co.  v.  Hood, 
77  111.  68),  which  pecuniary  loss,  it  is  said  in  the  Brodie 
Case,  **can  be  easily  determined,'*  in  case  of  lineal  kindred, 
as  said  in  City  of  Chicago  v.  Scholten,  supra^  **by  proof  of 
the  personal  characteristics  of  the  deceased,"  his  mental  and 
physical  capacity,  his  habits  of  industry  and  sobriety,  the 
amount  of  his  usual  earnings,  by  proof  of  **what  he  might 
in  all  probability  earn  for  the  future  support  of  his  wife  and 
children.  In  this  consists  essentially  the  loss  to  the  family"  * 
(Railroad  Co.  v.  Weldon,  52  111.  290,  at  p.  296),— or,  as  put 
in  Jury  2/.  Ogden,  56  111.  App.  jlOO,  on  page  104:  **The 
amount  to  be  recovered  is  what  the  statute  regards  as  the 
pecuniary  value  of  the  addition  to  such  estate  left  as  the  de- 
ceased, in  reasonable  probability,  would  have  made  to  it, 
and  left,  if  his  death  had  not  been  so  wrongfully  caused. 
It  is  to  be  estimated  by  the  jury  from  all  the  facts  and  cir- 
cumstances proved, — his  prospect  of  life,  and  his  means, 
opportunities,  ability,  and  habits  with  reference  to  the  mak- 
ing and  saving  of  money  or  money's  worth."  The  poverty, 
wealth,  helplessness,  or  dependence  of  the  lineal  next  of  kin 
is  immaterial  on  the  question  of  the  amount  of  the  recovery, 
under  this  statute.  That  feature  is  not  at  all  to  be  con- 
sidered in  measuring  or  estimating  the  loss  sustained,  or  in 
determining  the  liability,  in  case  of  lineal  kindred,  when  there 
is  death  caused  by  a  wrongful  act.  In  Railroad  Co.  v, 
Moranda,  93  111.  302,  it  is  said  (page  304)  :  **It  was  wholly 
immaterial  whether  such  next  of  kin  had  or  had  not  other 
pecuniary  resources  after  his  death.  Such  evidence  was  held 
incompetent  in  O'Brennan's  Case,  65  III.  160,  and  in  Pow- 
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ers'  Case,  74  111.  343."  In  the  O'Brennan  Case,  supra,  it  will 
be  found  that  O'Brennan  was  seeking  to  recover  damages  for 
a  personal  injury,  and  he  was  permitted  to  testify  that  he 
was  a  supporter  of  his  family  as  a  lecturer.  This  was  held 
to  be  immaterial,  and  the  court,  in  commenting  on  such 
evidence,  say  (page  163)  :  '*If  it  was  admissible,  then  it 
would  have  been  competent  to  have  gone  further,  and  shown 
all  the  circumstances  of  the  family, — such  as  that  the  mother 
was  an  invalid,  that  one  of  the  daughters  was  blind,  that  one 
son  had  accidentally  lost  a  leg,  etc.,  if  such  had  been  the 
case,  so  as  to  present  a  most  pitiable  picture  of  a  helpless 
family  dependent  upon  appellee  for  support  as  a  lecturer; 
for,  as  the  evidence  had  no  place  in  the  case  but  as  a  stim- 
ulant to  the  sympathy  of  the  jury,  it  would  be  just  as  com- 
petent to  make  the  stimulant  strong  as  weak."  See,  also, 
Railway  Co.  z^.  Powers,  supra.  In  Railroad  Co.  v.  Baches, 
55  111.  379,  it  is  said :  **The  feelings  of  the  widow  and  next 
of  kin,  their  wealth  or  poverty,  or  any  other  fact  than  the 
pecuniary  injury,    cannot    be  considered  in   assessing  the 

damages."  The  number  and  ages  of  the  family 
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relation  is  lineal,  as  the  sole  measure  of  dam- 
ages is  pecuniary  loss;  that  is,  how  much  would  the  de- 
ceased, in  all  probability,  have  added  to  the  estate,  had  he 
lived,  which  amount  would  not  be  affected  by  the  number  or 
ages  of  such  kindred,  as  each  would  only  get  his  propor- 
tionate share  as  provided  by  law  for  the  distribution  of  the 
personal  property  of  an  intestate,  without  being  increased 
or  diminished,  as  to  any  one  of  them,  on  account  of  poverty > 
age,  or  physical  condition.  As  to  lineal  heirs,  as  in  this 
case,  the  authorities  above  clearly  show  the  injury  for  the 
wrongful  death  is  limited  to  the  pecuniary  or  property  in- 
terest of  such  kin  in  the  life  destroyed.  It  cannot  be  en- 
hanced or  diminished  by  showing  the  poverty,  wealth,  or 
physical  helplessness  of  any  of  such  kindred.  To  permit 
that  to  be  done  would  be  to  make  this  defendant,  for  illus- 
tration, assume  the  burden  of  such  conditions,  if  unfortunate* 
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which  is  not  contemplated  by  the  statute.  Railway  Co.  v. 
Powers,  supfUy  cited  in  Moranda  Case,  supra.  For  these 
reasons  it  was  material  error  to  admit  evidence  that  Clarence 
Woolridge  was  a  cripple,  unable  to  work,  and  that  he  de- 
pended on  his  father  for  support.  The  question  is  not, 
under  this  statute,  as  to  lineal  kindred,  how  many  there 
were,  or  their  mental  or  physical  condition,  but  is  solely 
how  much  would  the  deceased  have  been  worth  to  them,  in 
all  reasonable  probability,  had  he  continued  to  live,  which 
fact,  as^said  in  the  Brodie  Case,  supra,  is  easily  ascertainable 
by  proof  as  above  indicated. 

The  first  instruction  given  for  the  plaintiff  is  subject  to 
criticism  because  it  did  not  limit  the  amount  of  recovery  to 
the  pecuniary  injury  sustained.  City  of  Chi-  ^^^^ 
cage  V,  Scholten,  supra.  The  error  is  not 
deemed  to  be  harmless  by  reason  of  the  reference  to  such 
pecuniary  injury  in  the  second  instruction,  especially  in 
view  of  the  improper  evidence  admitted,  heretofore  referred 
to,  and  the  proof  as  to  care  on  the  part  of  the  deceased, 
which  makes  the  case  very  close,  if  not  in  fact  doubtful. 

It  is  not  deemed  necessary  to  review  the  numerous  instruc  - 
tions  offered  by  the  defendant  and  refused.  Counsel  well 
understand  this  court  has  never  approved  the  practice  of 
burdening  the  trial  court  with  so  many  instructions.  The 
court  gave  18  of  the  46  instructions  offered,  which  sub- 
stantially cover  the  law  of  the  case.  For  the  errors  indicated 
the  judgments  of  the  circuit  and  appellate  courts  are  reversed^ 
and  the  cause  remanded.     Reversed  and  remanded. 


NOTES. 

Death  by  Wrongful  Act— Damages— Admissibility  of  Evidence  of 
Pecuniary  Condition. of  Plaintiff  or  Beneficiary. — Wherever  the  right 
of  recovery  is  based  whoUy  or  partially  upon  the  dependency  of  the 
plain ti£F  or  beneficiary  on  the  deceased  for  support  or  maintenance, 
or  upon  an  expectation  of  pecuniary  benefit,  the  pecuniary  condition 
of  the  plaintiflF  or. beneficiary  may  be  shown  for  the  purpose  of  show- 
ing not  only  the  fact,  but  the  extent,  of  the  dependency  or  expecta- 
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tion.  The  plaintiff  may  also  show  that  he  or  the  beneficiary  had  no 
other  means  of  support  than  those  provided  by  the  deceased.  Hall 
V.  Galveston,  etc.,  R.  Co.,  39  Fed.  Rep.  18 ;  L/ittle  Rock,  etc.,  R.  Co. 
V,  Leverett,  48  Ark.  333,  3  Am.  St.  Rep.  230,  28  Am.  &  Eng.  R.  Cas. 
464.  Evidence  showing  the  pecuniary  circumstances  of  the  parents 
of  a  child  is  admissible  in  an  action  to  recover  for  its  death.  Cooper 
V.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261,  11  Am.  St.  Rep.  482.  Com- 
pare  Chicago,  etc.,  R.  Co.  v,  Bayfield,  37  Mich.  205,  which  was  an 
action  under  Mich.  Comp.  Laws,  ^§  2350,  2351,  where  it  was  held 
that  the  actual  pecuniary  condition  of  the  widow  or  next  of  kin  could 
not  be  shown.  And  see  Hunn  v.  Michigan  Cent.  R.  Co.,  78  Mich.  513; 
Illinois  Cent.  R.  .Co.  v,  Crudup,  63  Miss.  203.  See  Carpenter  v,  Buf- 
falo, etc.,  R.  Co.,  38  Hun  (N.  Y.)  116 ;  Pressman  v,  Mooney,  5  N.  Y. 
App.  Div.  121 ;  Lockwood  i/.  New  York,  etc.,  R.  Co.,  98  N.  Y.  523  ; 
Sills  V,  Pt.  Worth,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
908;  Galveston,  etc.,  R.  Co.  v.  Bonnet,  (Tex.  Civ.  App.  18%)  38  S. 
W.  Rep.  813.  The  condition  and  circumstances  of  the  family  of  the 
deceased  may  be  shown,  and  the  damage  suffered  by  them  in  the 
loss  of  his  care,  nurture,  and  instruction.  Baltimore,  etc.,  R.  Co.  v. 
Wightman,  29  Gratt.  (Va.)  431,  17  Am.  Ry.  Rep.  351 ;  Johnson  r. 
Chicago,  etc.,  R.  Co.,  64  Wis.  425,  25  Am.  &  Eng.  R.  Cas.  338; 
Thompson  v,  Johnston,  86  Wis.  576  (widowed  mother  allowed  to  testify 
as  to  her  homestead  being  mortgaged);  Thoresen  v.  La  Crosse  City 
R.  Co.,  94  Wis.  129 ;  Potter  v,  Chicago,  etc.,  R.  Co.,  21  Wis.  372,  94 
Am.  Dec.  548. 

But  such  evidence  is  admissible  only  for  the  purposes  stated.  It 
cannot  be  introduced  for  the  purpose  of  enhancing  the  damages  by 
creating  a  sympathy  on  the  part  of  the  jury.  The  measure  of  dam- 
ages recoverable,  except  in  so  far  as  the  question  of  dependency  or  ex- 
pectation of  pecuniary  benefit  is  concerned,  is  the  same  whether  the 
plaintiff  or  beneficiarj'  is  wealthy  or  indigent.  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  1  Am.  &  Eng.  R.  Cas.  225  (personal  injury  case). 
See  also  Pennsylvania  Co.  v,  Keane,  41  111.  App.  317,  143  111.  172. 

In  Central  R.  Co.  v,  Moore,  61  Ga.  151,  it  was  held  that  the  fact 
that  the  widow  who  sues  to  recover  damages  for  the  wrongful  death 
of  her  husband  worked  in  the  field  for  a  livelihood  after  his  death  is 
not  competent  and  should  be  excluded  from  the  jury  as  immaterial 
and  irrelevant. 

In  an  action  by  a  father  for  the  death  of  his  child,  the  plaintiff*s 
pecuniary  condition  and  his  inability  to  employ  servants  to  take 
care  of  his  children  are  not  proper  subjects  for  the  consideration  of 
the  jury  iu  estimating  the  damages.  Indianapolis,  etc.,  R.  Co.  r. 
Pitzer,  109  Ind.  179,  58  Am.  Rep.  387,  25  Am.  &  Eng.  R.  Cas.  313. 

Some  of  the  authorities  hold,  however,  that  such  evidence  is  not 
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admissible  at  all  on  the  measure  of  damages,  but  can  be  used  only 
for  the  purpose  of  establishing  the  plaintiff's  right  to  sue  by  show- 
ing a  dependency  or  an  expectation  of  pecuniary  benefit.  Interna- 
tional, etc.,  R.  Co.  v:  Kindred,  57  Tex.  491,  11  Am.  &  Eng.  R.  Cas. 
652;  Mahoney  v,  San  Francisco,  etc.,  R.  Co.,  110  Cal.  471 ;  Illinois 
Cent.  R.  Co.  v.  Baches,  55  111.  379, 1  Am.  Ry.  Rep.  585;  Chicago,  etc., 
R.  Co.  V,  Bayfield,  37  Mich.  205;  Overholt  v,  Vieths,  93  Mo.  422. 

Same — Same— -Admissibility  of  Evidence  that  Deceased  Furnished 
Support  for  Plaintiff. — Evidence  of  the  fact  that  the  deceased  con- 
tributed to  the  support  of  the  plaintiff  is  admisUble  on  the  question 
of  the  measure  of  damages  to  the  same  extent  and  for  the  same  pur- 
poses as  testimony  relating  to  the  plaintiff's  pecuniary  condition,  be- 
ing, in  fact,in  the  nature  of  proof  of  his  pecuniary  condition.  Hether- 
ington  V,  North  Eastern  R.  Co.,  51  L.  J.  Q.  B.  475;  Southern  Pac. 
Co.'r.  Lafferty,  57  Fed.  Rep.  536;  Baltimore,  etc.,  R.  Co.  v,  Mackey, 
'l57  U.  S.  72;  Little  Rock,  etc.,  R.  Co.  v.  Leverett,  48  Ark.  333,  3  Am. 
St.  Rep.  230,  28  Am.  &  Eng.  R.  Cas.  464.  Citing  Ewen  y.  Chicago, 
etc.,  R.  Co.,  38  Wis.  622  ;  Barley  z/.  Chicago,  etc.,  R.  Co.,  4  Biss.  (U. 
S.)  434 ;  Augusta,  etc.,  R.  Co.  v.  Glover,  92  Ga.  132,  58  Am.  &  Eng. 
R.  Cas.  269. 

In  Chicago,  etc.,  R.  Co.  v,  Moranda,  93  111.  302,  34  Am.  Rep.  168, 
the  action  was  brought  by  the  administrator,  and  it  was  held  that 
while  it  was  proper  to  show  that  the  plaintiff  was  the  wife  of  the  de- 
ceased and  that  they  had  minor  children,  it  was  wholly  immaterial 
whether  such  next  of  kin  has  or  has  not  other  pecuniary  resources 
after  his  death,  and  it  was  therefore  error  to  admit  proof  that  the 
plaintiff  and  her  children  had  no  other  means  of  support  save  his 
daily  earnings. 

In  a  later  case  it  was  held  that  while  it  was  technically  erroneous 
to  admit  evidence  that  the  family  of  the  deceased  were  entirely 
dependent  on^him  for  support,  the  admission  was  harmless  in  that 
particular  case.  Chicago,  etc.,  R.  Co.  v,  Johnson,  103  111.  512, 
8  Am.  &   Eng.  ti,  Cas.  225. 

In  Chicago,  etc.,  R.  Co.  Zk  May,  108  111.  288, 15  Am.  &  Eng.  R.  Cas. 
320,  which  was  an  action  by  a  widow  to  recover  for  the  death  of  her 
husband,  evidence  had  been  admitted  showing  that  the  deceased  had 
supported  the  plaintiff  in  his  lifetime.  In  sustaining  the  correctness 
of  this  admission,  it  was  said  :  **In  a  case  of  this  character,  where 
the  action  is  founded  solely  upon  the  hypothesis  that  the  plaintiff, 
by  reason  of  the  husband's  death,  has  been  injured  in  her  means  of 
support,  such  evidence  is  not  only  admissible  but  highly  proper — 
indeed,  almost  indispensable — and  there  is  nothing  in  the  cases  re- 
ferred to  sustaining  a  contrary  view.'* 

The  foregoing  and  other  cases  are  reviewed  in  Pennsylvania  Co. 
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z/.  Keane,  143  111.  172,  reversing  41  111.  App.  317.  The  court,  in 
holding  that  plaintiff,  who  was  the  widow  and  administratrix  of  the 
deceased,  might  testify  that  deceased  was,  at  the  time  of  his  death, 
her  sole  support,  said  :  **The  rule  deducible  from  the  cases  is  sub- 
stantially this  :  That  it  is  not  competent  to  show  what  the  pecuniary 
circumstances  of  the  widow,  family,  or  next  of  kin  are  or  have  been 
since  the  decease  of  the  intestate,  but  that  is  competent  to  show  that 
the  wife,  children,  or  next  of  kin  were  dependent  upon  him  for  sup- 
port before  and  at  the  time  of  his  death.'*  See  also  Chicago,  etc.. 
R.  Co.  V.  Howard,  6  111.  App.  569  ;  Chicago,  etc.,  R.  Co.  v,  Henry,  7 
111.  App.  322;  Illinois,  etc.,  R.  Co.  v,  Whalen,  19  111.  App.  116;  John 
Morris  Co.  v.  Burgess,  44  111:  App.  27;  Swift  v,  Foster,  163  111.  50. 

It  is  not  necessary,  in  an  action  by  an  administrator,  to  prove  the  « 
amount  the  intestate  had  been  contributing  to  his  next  of  kin,  the 
beneficiary,  in  order  to  recover  substantial  damages,  when  there  is 
evidence  that  he  did  actually  contribute  to  such  support  and  that 
such  next  of  kin  was  in  need  of  financial  assistance.  Ohio,  etc.,  R. 
Co.  V,  Wangelin,  43  111.  App.  324. 

In  Chicago,  etc.,  R.  Co.  v.  Swett,  45  111.  197,  which  was  an  action 
by  a  mother  to  recover  for  the  death  of  her  son,  it  was  held  that  the 
question  for  the  jury  was  whether  he  assisted  his  mother  in  his  life- 
time and  whether  he  was  bound  to  do  so,  and  it  was  error  to  instruct 
the  jury  that  they  might  consider  the  disposition  he  may  have 
shown  to  support  his  mother. 

It  is  proper  for  plaintiff  to  prove  that  the  deceased  had  been  in 
the  habit  of  turning  over  his  wages  to  his  wife  and'permitting  them 
to  be  expended  for  the  support  of  the  family.  Such  evidence  is  com- 
petent as  showing  the  loss  sustained  by  the  decedent's  family  in  con- 
sequence of  his  death.     Lake  Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind.  168. 

It  is  competent  to  show  the  plaintiflP's  health,  prospects,  and  pe- 
cuniary condition  and  her  need  and  prospects  of  receiving  aid  from 
the  deceased,  her  dependence  upon  him  for  support,  and  his  ability 
and  willingness  to  render  her  such  aid  and  support.     Missouri  Pac. 
R.  Co.  V.  Peregoy,  36  Kan.  424. 

See  Cooper  v,  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261,  11  Am.  St. 
Rep.  482;  Opsahl  v.  Judd,  30  Minn.  126;  Haehl  v,  Wabash  R.  Co., 119 
Mo.  325;  Galveston,  etc.,  R.  Co.  v,  Gormley,  (Tex.  Civ.  App.  1896), 
35  S.  W.  Rep.  488;  San  Antonio,  etc.,  Pass.  R.  Co.  v.  Long,  87  Tex. 
148,  47  Am.  St.  Rep.  87  ;  Annas  v,  Milwaukee,  etc.,  R.  Co.,  67  Wis. 
46,  57  Am.  Rep.  388  note,  27  Am.  &  Eng.  R.  Cas.  102 ;  McKeigue  v. 
Janesville,  68  Wis.  50;  Wiltse  v,  Tilden,  77  Wis.  152. 
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GrKKN  et  al. 

Southern  Pac.  Co. 

{^Supreme  Court  of  California^  Dec,  /,  i8g8,) 

Action  for  Wrongful  Death — Damages — Evidence.*—  In  an  action  by 
the  widow  and  children  of  deceased  for  damages  resulting  to  them 
from  his  death,  it  was  prejudicial  error  to  admit  evidence  to  show 
that  a  daughter  of  deceased  who  was  of  age,  and  living  with  him  at 
his  death,  had  no  property  of  her  own. 

Inn  poaching  Witnesses. — It  was  error  to  admit,  for  the  purpose  of 
impeaching  a  witness,  the  statements  of  another  witness  as  to  a  con- 
versation held  by  the  latter  with  the  former,  no  foundation  having 
been  laid  for  such  testimony. 

Elements  of  Damage.f — In  such  action,  plaintififs  could  recover 
only  for  the  pecuniary  loss  resulting  to  them  from  the  death ;  and 
the  loss  of  society,  comfort  and  care,  suffered  through  the  bereave- 
ment, could  only  be  considered  by  the  jury  for  the  purpose  of  esti- 
mating such  pecuniary  loss. 

Same— Instructions. — The  error  of  giving,  at  the  request  of 
plaintiffs,  an  instruction  calculated  to  cause  the  jury  to  believe 
that  they  might  add  something  to  the  damages  on  account  of  the  loss 
of  the  comfort,  society  and  protection  of  deceased,  was  not  cured  by 
instructing  correctly  as  to  the  measure  of  damages,  at  the  instance 
of  defendant. 

Crossing  Signal s.^ — The  statute  does  not  require  the  bell  or  the 
whistle  to  be  sounded  continuously  for  the  distance  of  eighty  rods 
before  reaching  a  crossing,  but  only  that  one  or  the  other  be  sounded 
at  intervals  within  such  space. 

Accident  at  Crossing — Infirmity  of  Traveller — Instructions— Pre- 
sunnptions. — An  instruction  in  which  the  court  seemed  to  imply  that 
the  company  owed  a  higher  duty  to  deceased  while  he  was  crossing 

*As  to  Admissibility  of  Evidence  in  Action  for  Death  by  Wrong- 
ful Act,  see  Chicago,  P.  &  St.  L.  R.  Co.  v,  Woolridge  (111.),  anie^  and 
notes,  * 

-t-As  to  Elements  of  Damage  in  such  action,  see  Walker  v.  McNeill 
(Wash.),.  11  Am/  &  Eng.  R.  Cas.,  N.  S.,  738,  and  notes,  p.  750  et  seq, 

t See  Simon's  Adm*r  v.  Southern  Ry.  Co.  (Va.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  424  and  note,  p.  328. 
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its  tracks  on  account  of  his  age,  was  erroneous,  not  being  justified  by 
the  evidence,  and  ignoring  the  essential  element  of  knowledge  on 
the  part  of  defendant  or  its  servants  of  deceased's  implied  disability; 
railroads,  in  the  absence  of  knowledge  to  the  contrary,  having  the 
right  to  presume  that  persons  crossing  their  tracks  are  able  to  take 
care  of  themselves. 

Appeal  by  defendant  from  Santa  Barbara  county  superior 
court.     Reversed, 

R.  B,  Canfield,  for  appellant. 

Murphey  &  Gottsckalky  for  respondents. 

Van  Fleet,  J.  Action  by  the  widow  and  children  of 
George  N.  Green  to  recover  damages  suffered  by  them  as 
heirs  at  law  of  said  George  N.  Green,  through,  his  death, 
caM  stated  alleged  to  have  been  occasioned  by  defendant's 

negligence.  Plaintiffs  had  judgment,  and  de- 
fendant appeals  therefrom,  and  from  an  order  denying  a  new 
trial.  It  will  not  be  necessary  to  notice  the  ground  of  con- 
tributory negligence  by  deceased,  urged  by  appellant,  nor* 
that  of  excessive  damages,  since  those  questions  will  not 
necessarily  arise  upon  another  trial,  and  the  judgment  and 
order  must  be  reversed  because  of  errors  of  law  occurring  at  the 
trial  of  the  case,' to  the  manifest  prejudice  of  the  defendant. 

1.  The  trial  court  very  clearly  committed  prejudicial  error 
in  admitting  before  the  jury,  over  defendant's  objection, 
the  testimony  of  the  witness  Hayes,  to  the  effect  that   the 

plaintiff  Salona  Green,  one  of  the  daughters  of 
wroSSfuf  Death  dcccased,  who  was  living  with  him  at  his 
Evidence.  death,  had  no  property  of  her  own  ypon  which 

to  maintain  herself.  This  evidence  had  no 
pertinent  or  competent  bearing  upon  the  extent  of  injury 
suffered  by  plaintiffs,  for  which  defendant  could  be  held 
responsible ;  and  its  only  effect  and  inevitable  tendency  was 
undoubtedly  to  excite  the  sympathies  of  the  jury,  and 
improperly  influence  their  finding  upon  the  question  of 
damages.  Such  evidence  is  never  admissible  in  a  case  of 
this  character,  for  the  very  simple  reason  that  the  extent  of 
a  defendant's  responsibility  tor  the  results  of  his  negligence 
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is  not  to  be  measured  by  the  condition,  as  to  affluence  or 
poverty,   of  the  injured  party  at  the  time  of   suffering  the 
injury,  since  that  is  a  condition  for  which  the  defendant  is 
in   no  way  responsible;  and  as  suggested  by  this  court  in 
Mahony  v.  Railway  Co.,  110  Cal.  471,  476,  42  Pac.  968,  in 
discussing  the  same  question,  **Such  testimony  could  have 
been  offered  for  no  other  purpose  than  to  create  prejudice, 
and   should   have   been   excluded.*'     See,   also,  Malone   v. 
Hawley,  46  Cal.  409;  Railway  Co.  v.  Johnson,  103  111.  512; 
Penns^'-lvania  Co.  v.  Roy,  102  U.  S.  451;  Railway  Co.  v. 
Moore,  61  Ga.  151.     Respondents  contend  that  the  evidence 
was  material  and  relevant  on  behalf  of  this  plaintiff,  to  show 
that   she   had  not   the  means   of   support,   otherwise  there 
would  have  appeared  no  obligation  on  the  part  of  her  father 
to  support  her,  the  evidence  in  the  case  showing  that  she 
was  beyond  the  age  of  majority  at  his  death ;  and  it  is  urged 
that,  being  dependent  upon  her  father,  she  had,  under  the 
law,  a  greater  right  or  interest   in  his   life  than  the  other 
children,  who,  although  of  age,  were  able  to  maintain  them- 
selves.    But,  obviously,  whatever  additional  right  or  claim 
upon  her  father  the  fact  of  her  indigence  may  have  given 
her,  it  conferred  no  higher  right  against  this  defendant,  nor 
put  her  in  any  different  legal  attitude,  as  to  the  latter,  from 
that   of   her  co-plaintiffs.     Whatever  her  condition  in  life, 
she  was  entitled,  under  the  law,  in   common  with  her  co- 
plaintiffs,  to  maintain  the  action  as  one  of  the  next  of  kin 
and  heirs  at  law  of  the  deceased ;  and  it  was  solely  in  that 
capacity  that  the  action  was   prosecuted.     The   suggestion 
that  the  objection  cannot  be  entertained  because  the  plaintiff 
Salona  was   subsequently  permitted,  without   objection,    to 
testify  to  substantially  the  same  matter  as  that  stated  by  the 
witness  Hayes,  is  without  weight.     Where  a  party  has  once 
formally  taken  exception   to  a   certain  line  or  character  of 
evidence,  he  is  not  required  to  renew  the  objection  at  each 
recurrence  thereafter  of  the  objectionable  matter  arising  in 
the  examination  of  other  witnesses,  and  his  silence  will  not 
debar  him  from  having  the  exception  reviewed.     None  of  the 

13  (N  8)  A  &  E  R  Cas— 33 
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other  witnesses  referred  to  in  the  brief  made  any  mention  of 
the  question  of  the  plaintiff  Salona's  property,  and  conse- 
quently no  occasion  for  objection  to  their  testimony  on  this 
ground  arose. 

2.  The  court  also  erred  in  admitting,  for  the  purpose  of 
impeaching  the  witness  Harbard,  the  statements  of  the 
witness  Todd  as  to  the  conversation  had  by  the  latter  with 

Harbard,  for  the  reason  that  no  foundation  was 
wiSSSJS?.*         laid    for    such    impeaching    testimony.      The 

conversation  about  which  Harbard  was  inter- 
rogated was  one  supposed  and  referred  to  in  the  examination 
of  the  witness  as  having  taken  place  between  Todd  and 
Harbard  during  the  progress  of  the  trial  of  this  case  in  the 
court  below  in  March,  1896,  while  the  conversation  about 
which  Todd  was  permitted  to  testify,  for  the  purpose  of 
contradicting  him,  occurred  in  September,  1895.  Appar- 
ently, there  was  no  serious  attempt  made  to  comply  with 
the  requirements  of  the  provision  of  the  Code  of  Civil 
Procedure  (section  2052)  prescribing  the  method  of  im- 
peaching a  witness  by  showing  that  he  has  made  contra- 
dictory or  inconsistent  statements,  gind  the  testimony  of 
Todd  should,  therefore,  not  have  been  admitted.  Birch  v» 
Hale,  99  Cal.  299,  302,  33  Pac.  1088. 

3.  On  the  subject  of  the  measure  of  damages,  the  court 
charged   the  jury,    at   the  request   of   the  plaintiffs,  in  the 
twelfth  instruction,  that  in  determining  the  amount  of  dam- 
ages they  had  the  right  to  take  into  considera  - 

SSSSJ!? °'         tion  **the   pecuniary   loss,    if   any,  suffered  by 

these  plaintiffs  by  the  death  of  said  George  N. 
Green,  *  *  *  and  also  the  relations  proved  to  have  ex- 
isted between  the  plaintiff  Mary  Green,  the  wife  of  the  de- 
ceased, and  the  deceased  at  the  time  of  his  death,  and  the 
damage,  if  any,  sustained  by  her  by  the  loss  of  his  support, 
society,  comfort,  and  care"  ;  and  again,  in  the  nineteenth  in- 
struction, that  the  jury  could  **take  into  consideration  the 
loss  of  the  comfort,  society,  and  protection  of  the  deceased  to 
his  widow  and  children;  and  also  you  may  take  into  con- 
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sideration  what  the  deceased  would  have  probably  earned  by 
his  labor  in  his  business  or  calling  during  the  residue  of  his 
life,  and  which  would  have  "gone  for  the  benefit  of  his  heirs 
or  personal  representatives,  taking  into  consideration  his 
age,  ability,  and  disposition  to  labor,  and  his  habits  of  living 
and  expenditure.  And  the  jury  have  the  power  to  assess 
such  pecuniary  damages  as,  under  all  the  circumstances  of 
the  case,  may  be  just.'*  These  instructions  do  not  correctly 
state  the  rule  or  measure  of  damages  in  such  cases.  In  Mor- 
gan V,  Southern  Pac.  Co.,  95  Cal.  510,  30  Pac.  603,  it  was 
held  that  in  an  action  like  the  present,  to  recover  damages 
for  the  death  of  a  relative  caused  by  negligence,  the  plaintiff 
can  recover  only  for  the  pecuniary  loss  suffered  by  the  plain- 
tiff through  the  death  of  the  relative,  and  that  the  loss  of 
society,  comfort,  and  care,  suffered  through  the  bereavement, 
can  only  be  considered  for  the  purpose  of  estimating  such 
pecuniary  loss.  And  this  rule  has  been  repeatedly  upheld 
by  this  court  in  other  cases.  Pepper  v.  Southern  Pac.  Co.> 
105  Cal.  389,  38  Pac.  974;  Harrison  v.  Railway  Co.,  116 
Cal.  166,  168,  47  Pac.  1019.  We  think  the  instructions  here 
given  are  clearly  obnoxious  to  these  principles.  While  the 
court  did  not  in  express  terms  so  charge,  its  language  is  such 
as  to  clearly  convey  the  impression  to  the  minds  of  the  jury 
that  they  were  at  liberty  to  assess  the  damages  upon  a  basis 
outside  of  and  beyond  that  solely  of  mere  pecuniary  loss. 
As  said  in  the  Harrison  Case,  J^^^r^f,  in  discussing  an  in- 
struction of  precisely  similar  import:  **:While  the  jury  have 
the  right  in  such  a  case  to  consider  the  loss  suffered  by  the 
widow  in  being  deprived  of  the  comfort,  society,  and  pro- 
tection of  her  husband,  they  can  regard  these  things  only  for 
the  purpose  of  fixing  the  pecuniary  value  of  his  life.  The 
form  of  the  instruction  here  was  calculated  to  lead  the  jury 
into  t\e  error  of  supposii^g  that  they  could  on  this  account 
add  something  more  than  pecuniary  loss." 
This  vice  in  the  charge  was  not  cured  by  the  ftoST"^**"*™"^ 
instruction,  given  at  the  request  of  the  defend- 
ant, that  they  should  confine  their  verdict  to  the  pecuniary 
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damage  suffered,  since  it  cannot  be  told  whi^ch  instruction 
the  jury  followed.     Pepper  v.  Southern  Pac.  Co.,  supra. 

4.  At  the  request  of  the  plaintiffs  the  court  instructed  the 

jury  that  negligence   of  the  defendant   might  be   inferred,  if 

it  did  not  **ring  the  bell  or  sound  the  whistle  continuously 

for  the  distance  of  eighty-  rods  before  reaching 
croB«in«-3i».      ^^^    crossiug."     This    instruction    imposes   a 

greater  burden  upon  the  defendant  than  that 
with  which  it  is  charged  by  the  statute.  Civ.  Code,  §  486. 
That  provision  requires  that  the  bell  shall  be  rung  at  a  dis- 
tance of  $0  rods  from  the  crossing,  and  kept  ringing  until  it 
is  past  the  crossing,  or  that  the  whistle  be  sounded 
at  the  like  distance,  and  kept  sounding  at  intervals.  The 
fault  in  the  instruction  is  that  it  contemplates  the  necessity 
by  the  defendant  of  either  ringing  the  bell  continuously,  or 
that  the  whistle  shall  be  continuously  sounded.  In  this 
respect  the  instruction  is  not  in  accord  with  the  statute. 

5.  The  court  also  gave  to  the  jury,  at  plaintiff's  request,  the 
following  instruction:  **The  jury  are  further  instructed  that 
an  elderly  person  has  a  right  to  drive  and  travel  upon  the 

highway  and  cross  railroad  tracks.     And  while 

Accident  at  ,  ^ .  .  . 

iSrSS"of  such  persons  must  use  ordinary  care  and  pru- 
JSa^SiSi^**"  dence  in  crossing  a  railroad  track,  and  use  such 
Presumptions.  ordinary  care  as  is  necessary  to  protect  them- 
selves, having  in  view  their  condition,  yet  the  railroad  com- 
pany must  also  conduct  its  business,  and  it  and  its  servants 
must  keep  in  view  that  old  persons  may  have  occasion  to 
cross  its  tracks  on  a  public  road.*'  This  instruction  was 
not  only  not  pertinent  to  anything  in  the  case,  but  it  did  not 
correctly  state  the  law.  It  would  seem  to  imply  that  there 
was  that  in  the  age  or  condition  of  the  deceased  which  called 
for  the  exercise  of  greater  care  by  defendant  than  in  the  case 
of  an  adult  i)erson  of  less  advanced  years.  There  was  noth- 
ing in  the  evidence  to  sustain  such  implication.  While  the 
deceased  was  a  man  of  comparatively  advanced  years,  he 
was  strong  and  healthy ;  and,  the  evidence  being  silent  on 
the  subject,  he  was  presumptively  in  the  full  possession  and 
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enjoyment  of  his  faculties,  including  the  senses  of  sight  and 
hearing.  But,  moreover,  had  the  evidence  disclosed  a  differ- 
ent state  of  facts  in  this  regard,  the  instruction  wholly  ignores 
the  element  of  knowledge  on  the  part  of  the  defendant  or  its 
servants  of  any  such  defect.  Unless  the  defendant  knew  or 
had  reason  to  believe  that  the  deceased  was  from  some  cause 
not  possessed  of  the  ordinary  ability  to  care  for  himself,  it 
had  the  right  to  presume  that  he  possessed  such  ability,  and 
would  take  the  ordinary  precautions  to  protect  himself  from 
injury.  Holmes?;.  Railway  Co.,  97  Cal.  161,  168,  31  Pac. 
834.  There  are  some  further  criticisms  upon  the  instructions, 
which  we  have  examined,  but  do  not  deem  it  necessary  to 
notice  particularly,  as,  in  our  judgment,  they  involve  no 
material  error.  For  the  reasons  given  the  judgment  and 
order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 
We  concur:  Harrison,  J.;  Garoutte,  J. 


May 
West  Jersey  &  S.  R.  Co.  et  al, 

{Supreme  Court  of  New  Jersey^  Jan,  7,  i8g^,) 

Death  by  Wrongful  Act — Elements  of  Damage.* — In  an  action 
based  upon  the  act  entitled  **  An  act  to  provide  for  the  recovery  of 
damages  in  cases  where  the  death  of  a  persoa  is  caused  by  wrongful 
act  or  neglect,"  approved  March  3,  1848»  the  plaintiff  is  entitled 
to  recover  nothing  but  the  pecuniary  loss  sustained  by  the  person 
for  whose  benefit,  as  next  of  kin,  the  action  is  brought. 

Same — Excessive  Damages. — Where  the  deceased  was  a  boy  15 
years  of  age,  with  an  earning  capacity  of  about  $20  per  month,  and 
the  cause  was  tried  on  the  basis  that  the  pecuniary  benefit  to  the 
father  could  only  continue  during  the  minority  of  his  son,  if  his  life 
had  continued,  and  the  instructions  of  the  trial  court  were  to  that 
effect,  held^  that  a  verdict  of  $3,000  was  excessive,  and  that,  as  the 
verdict  of  the  jury  was  based  upon  only  a  misapprehension  of  the 
instructions  of  the  court  as  to  the  measure  of  damage,  the  plaintiff 

♦See  notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  750  et  seq. 
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could  have  the  option  of  accepting  the  sum  of  $1,500  ;  otherwise,  the 
verdict  be  set  aside,  and  a  new  trial  ordered. 
(Syllabus  by  the  Court.) 

Argued  February  term,  1898,  before  Lippincott,  Lud- 
low, and  GuMMERE,  JJ. 

Howard  Car r ow y  ior  f^XoiYitiii, 

Joseph  H,  Gas  kill  y  Joseph  Thompson ,  Walter  H.  Bacon^ 
^n^John  W,  Acton ^  for  defendants. 

Lippincott,  J.  This  is  an  action  under  the  death  act  of 
this  state  (1  Gen.  St.  p.  1188),  by  the  administrator  of 
Mizeal  M.  May,  deceased,  against  the  defendants,  to  recover 
Case  stated.         damages,   for  the   benefit  of  the  father,  as  the 

only  next  .of  kin  of  the  deceased.  The  cause 
was  tried  at  the  Salem  circuit,  at  the  January  term,  1898, and 
resulted  in  a  verdict  of  $3,000  damages.  The  liability  of  the 
defendants  was  conceded  at  the  trial,  but  the  contention  upon 

the   rule   in  this    cause   is   that  the    damages 

Death  by  "Wrong*-  ^^ 

fliiAct-Biiements  awarded  are  cxccssive.     The  deceased,  the  son 

or  Damage. 

of  the  plaintiff,  was  a  boy  of  about  15  years  of 
age  at  the  time  of  his  death.  The  cause  was  tried  upon  the 
basis  that  the  father  was  entitled  to  the  earning  capacity  of 
the  deceased  until  he  should  arrive  at  the  age  of  21  years,  if 
he  had  lived  so  long,  and  not  beyond  that  time.  Telfer  v. 
Railroad  Co.,  30  N.  J.  Law,  188.  The  rule  of  law  laid  down 
in  Telfer  v.  Railroad  Co.,  supra^  was  that,  in  actions  of  this 
class,  the  plaintiff  was  entitled  to  recover  nothing  but  the 
pecuniary  loss  sustained  by  the  person  for  whose  benefit,  as 
next  of  kin,  the  action  was  brought.  This  is  the  measure  of 
damages  prescribed  by  statute.  Mr.  Chief  Justice  Whelp- 
ley,  in  Telfer  v.  Railroad  Co.,  said  that  **it  would  seem  that 
this  would  have  been  the  proper  rule  of  damages  if  it  had  not 
been  prescribed  by  the  act,*' — citing  Ford  v,  Monroe,  20 
Wend.  210;  Pack  v.  City  of  New  York,  3  N.  Y.  489.  The 
rule  as  to  damages  established  in  Telfer  v.  Railroad  Co., 
supra,  has  ever  since  been  followed  and  applied,  both  in  this 
court  and  the  court  of  errors  and  appeals.  Paulmier  z\  Rail- 
road Co.,  34  N.  J.  Law,  151 ;    Demarest  ^^  Little,  47  N.  J. 
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28;  Kinney  v.  Railroad  Co.,  34  N.  J.  Law,  274;  Traction 
Co.  V.  Hone,  60 *N.  J.  Law,  444,  38  Atl.  759,  and  cases  cited. 
In  view  of  the  range  of  discussion  taken  in  this  class  of  cases, 
it  is  worthy  of  remark  that  if  there  exists  a  mischief  in  this 
principle,  so  well  established  as  the  measure  of  damages,  the 
remedy  must  be  sought  by  legislation  upon  the  subject.  The 
courts  are  not  at  liberty  to  apply  any  other  rule  than  pre- 
scribed by  the  statute  as  it  now  exists,  confirmed  by  so  many 
decisions  of  all  the  courts  of  this  state. 

The  deceased  was  a  boy  of  15  years  of  age  at  the  time  of 
the  accident  which  resulted  in  his  death.  His  occupation 
was  that  of  a  farm  laborer,  and,  under  the  evi- 
dence, the  highest  amount  of  wages  which  he  SSSgS^*^***^* 
could  earn,  exclusive  of  his  board,  was  about 
$20  per  month,and  these  were  the  usual  rates  for  a  full-grown, 
able-bodied  man  at  such  labor.  There  was  no  evidence  that 
during  his  minority  any  increase  of  wages,  beyond  this  sum, 
could  be  reasonably  anticipated.  There  was  no  evidence  that 
he  was  qualified,  or  .would  be  qualified  during  his 
minority,  for  any  more  remunerative  occupation.  It  is 
readily  perceived  that  the  pecuniary  benefit  Which  would 
accrue  to  his  father  by  a  continuance  of  his  life,  during 
his  minority,  could  reach  no  such  sum  as  the  amount 
of  damages  awarded.  His  father  was  bound,  if  he  re- 
ceived his  wages,  to  clothe  him  appropriately,  to  educate 
him,  and  to  support  and  maintain  him  when  he  was  sick  or 
could  not  obtain  employment.  These  were  burdens  which 
were  imposed  upon  his  father  by  law.  The  conclusion 
reached  is  that  the  verdict  is  clearly  excessive.  The  case 
exhibits,  perhaps,  only  a  misapprehension  of  the  instructions 
of  the  trial  court  upon  the  rules  of  law  limiting  the  award  of 
damages  to  the  pecuniary  loss  sustained ;  and  therefore  the 
plaintiff  can  have  the  option,  by  rule  of  this  court  entered  by 
him  within  20  days,  of  accepting  the  sum  of  $1,500,  as  the 
damages  awarded  to  him  in  this  action.  If  such  rule  be  not 
so  entered,  then  the  defendant  may  enter  a  rule  setting  aside 
the  verdict,  and  ordering  a  new  trial. 
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Texas  &  P.  Ry.  Co. 
Wilder  et  aL 

{Circuit  Court  of  Appeals^  Feb.  p/,  iSg^.) 

Death  of  Minor  Son — Elements  of  Damage — Expectations  of  Bene* 
fits  after  Majority — Statute.*— In  an  action,  under  Rev.  St.  of  Texas^ 
arts  2899,  2909,  providing  that  in  actions  for  wrongful  death  **the 
jury  may  give  such  damages  as  they  may  thiak'proportioned  to  the 
injury  resulting  from  such  death,'*  by  the  parents  for  the  death  of 
their  minor  son  caused  by  the  negligence  of  his  employert^a  railroad 
company,  it  was  proper  to  instruct  the  jury  that,  in  assessing  the 
damages,  they  had  a  right  to  consider  what  reasonable  expectations 
the  plaintiffs  had  of  pecuniary  benefit  to  be  received  by  them  from 
deceased  after  he  had  reached  his  majority. 

Instructions. — It  is  not  error  to  refuse  to  give  a  special  charge  on 
a  point  already  covered  by  the  general  charge. 

Depositions  in  State  Courts— Removal — Evidence. — It  was  reversi* 
ble  error  to  permit  the  depositions  of  accessible  witnesses  to  be  read 
in  evidence,  merely  because  they  were  taken  in  the  state  court 
before  the  removal  to  the  federal  court. 

Writ  of  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Texas. 

Joseph  H.  Wilder  and  his  wife  filed  suit  in  the  district 
court  of  Harrison  county,  Tex.,  against  the  Texas  &  Pacific 
Railroad  Co.,  for  damages  resulting  from  the  killing  of  their 
Case  stated  ^^°»  Frank  G.  Wilder.     The  son  of  the  plaintiffs 

was  in  the  employ  of  the  defendant  corporation 
as  fireman  on  a  switch  engine.  The  plaintiffs  alleged  that, 
while  their  son  was  standing  upon  the  apron  that  covers  the 
space  between  the  engine  and  tender,  where  they  are  joined 
together,  and  while  he  was  performing  his  work  as  fireman, 
the  apparatus  which  was  used  for  coupling  the  engine  and 
tender  together  gave  way  and  broke,  thus   separating  the 

*See  note  at  end  of  case. 
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engine  from  the  tender,  and  causing  their  son  to  suddenly 
fall  between  the  engine  and  tender,  upon  the  railway  track, 
where  he  was  crushed  to  death  by  the  tender  and  several  cars 
which   were   attached   to  the  engine.     The  petition  further 
alleged  that  Frank  G.  Wilder  was  18  years  and  5  months  old 
at  the  time  of  his  death ;  that  he  was  the  only  son  of  the 
plaintiffs,  and  was  earning,  at  the  date  of  his  death,  $60  per 
month,  all  of  which  he  contributed  to   plaintiffs   for   their 
support ;  that  he  was  sober,  healthy,  robust,  and  industrious ; 
that  his  capacity  to  earn  money  would  have  rapidly  increased 
from  the  day  of  his  death  up  to  the  age  of  21  years,  and  that 
he  would  have  earned,  for  the  last  two  years  of  his  minority, 
the  sum  of  $150  per  month,  which  he  would  have  contributed 
to  the  support  of  plaintiffs,  all  of  which  earnings  were  relied 
upon  by  plaintiffs  as  a  help  for  their  support ;  that  the  capac- 
ity of  Frank  G.  Wilder  to  earn  money  after  majority  would 
have  increased  to  the  sum  of  from  $150  to  $250  per  month  for 
a  period  of  at  least  30  years,  and  that  he  would  have  con- 
tributed that  amount  to  their  support  as  long  as  they  and  he 
lived;  that  the  plaintiff  Joseph  H.  Wilder  is  52  years  of  age^ 
and  his  wife  is  46  years  of  age,  and  that  they  relied  upon 
their  son  to  contribute  his  earnings  after  he  attained  the  age 
of  21  to  help  support  them  in  their  old  age,  when  they  should 
become  unfitted  to  earn  a  livelihood ;  that  the  locomotive  and 
tender  were  in  bad  repair,  and  unfit  for  the  use  to  which  they 
were  being  applied,  in  this  :  that  the  coupling  apparatus  was 
defective  and  out  of  repair,  and  that  the  safety  chains  were 
unfit  for  the  use  to  which  they  were  applied, — all  of  which 
was  known  to  the  defendant  corporation,  or  could  have  been 
known  to  it  by  the  exercise  of  ordinary  care,  and  was  unknown 
to  Frank  G.  Wilder.     Certain  defects  in  the  engine  and  the 
air   brake   were   also  averred.     The  defendant  corporation 
applied  to  the  state  court  for  the  removal  of  the  cause  to  the 
federal  court.     The  application  was  at  first  refused  by  the 
state  court,  but  subsequently,    and   some   months  after  the 
filing  of  the  suit,  the  application  for  the  removal  was  granted; 
and  the  cause  was  removed  to  the  federal  court.     Before  the 
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determination  by  the  state  court  of  the  application  for  the 
removal,  the  defendant  corporation  filed  a  general  denial  and 
answer  in  the  state  court.  As  special  defenses,  the  defendant 
corporation  pleaded  that  Frank  G.  Wilder  knew,  or  could 
have  known,  of  the  defects  in  the  engine  and  coupling,  and 
therefore  assumed  the  risk  which  might  result  from  those 
defects ;  also  that  the  plaintiffs  consented  to  the  employment 
of  their  son,  and  released  all  claim  to  his  wages  in  consider- 
ation of  his  obtaining  the  employment;  also  that  Frank  G. 
Wilder  was  injured  by  the  negligence  of  his  fellow  servant, 
the  engineer  on  the  switch  engine,  by  the  rough  manner  in 
which  the  engine  was  handled,  and  by  the  failure  of  the 
engineer  to  see  that  the  engine  was  in  good  working  order. 
The  case  was  tried  in  the  federal  court,  and  resulted  in  a 
verdict  of  $3,000  against  the  defendant  corporation,  appor- 
tioned as  follows:  $2,000  for  Mrs.  Lurena  Wilder,  the 
mother  of  the  decedent,  and  $1,000  for  Joseph  H.  Wilder, 
tht  father. 

There  are  four  specifications  of  error.  The  first  sets  out 
that  the  court  erred  in  permitting  the  depositions  of  three 
witnesses  to  be  read  in  evidence.  These  were  depositions 
which  were  taken  in  the  state  court  before  the  removal.  The 
second  specification  of  error  complains  that  the  court,  in 
substance,  charged  the  jury  that  the  plaintiffs  could  recover 
damages  for  the  loss  of  prospective  benefits  to  them  after  their 
son  should  have  reached  his  majority.  The  third  specifica- 
tion of  error  complains  that  the  court  refused,  at  the  request 
of  the  defendant  corporation,  to  give  the  following  special 
charge:  **In  this  case  you  cannot  allow  any  damages  for 
what  Frank  Wilder  might  have  contributed  to  his  parents 
after  he  became  21  years  old;  that  would  be  too  speculative 
and  uncertain.  You  can  only  allow  the  present  value  of  the 
amount  Frank  Wilder  would  have  earned  during  his 
minority,  after  deducting  the  expenses  of  the  support  of  said 
Frank  Wilder  during  minority.  *  *  The  fourth  specification  of 
error  addresses  itself  to  the  refusal  of  the  court  to  give  the 
following  special  charge:     **In  this  case  there  is  no  direct 
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evidence  as  to  whether  the  deceased,  Frank  Wilder,  knew  of 

the  condition  of  the  coupling  between  the  engine  and  tender. 

Now,  if  you  believe  it  was  a  part  of  said  Wilder's  duty  to 

examine  and   inspect  said  engine,  then,  in  the   absence  of 

other  evidence,  he  would  be  presumed  to  know  of  the  actual 

condition  of  said  engine  and  the  coupling  appliances.'* 

T.  J.  Freeman  and  F.  H,  Prendergast^  for  plaintiff  in  error. 
W,  C  Lane  and  W,  H,  Pope,  for  defendant  in  error. 

Before  McCormick,  Circuit  Judge,  and  Boarman   and 
Pari^angb,  District  Judges. 

Parlance,  District  Judge,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

There  is  no  merit  in  the  second  and  third  specifications  of 
error,  which  are  founded  upon  the  false  assump- 
tion that   the  damages   in   the  cause   were   re-  sSS^il^tfof 
stricted   to    the   benefits    which   the  plaintiffs  peSMSosoi 

*^  Benefits  after 

might  have  derived  from  the  services  of  their  son  StSlSS^" 
up  to  the  time  of  his  majority.  We  are  clearly 
of  opinion  that  the  damages  should  not  have  been  so  re- 
stricted, and  that  in  this  cause  it  was  proper  for  the  trial 
judge  to  charge  the  jury  that,  in  assessing  the  damages,  they 
had  a  right  to  consider  what  reasonable  expectations  the 
plaintiffs  had  of  pecuniary  benefits  to  be  received  by  them 
from  their  son  after  he  should  have  reached  the  age  of  ma  - 
jority .  The  statutes  of  the  state  of  Texas  which  give  a  right 
of  action  in  cases  like  the  one  at  bar  provide,  among  other 
matters,  that  a  suit  may  be  brought  for  actual  damages  on 
account  of  injuries  causing  the  death  of  any  person  by  the 
negligence  or  carelessness  of  the  owner  of  any  railroad,  or  of 
any  person  in  charge  or  controLof  any  railroad,  or  of  their 
servants  or  agents.  The  right  of  action  is  also  given  **when 
the  death  of  any  person  is  caused  by  the  wrongful  act,  neg- 
ligence, unskillfulness,  or  default  of  another."  The  action 
is  declared  by  the  statutes  to  be  for  the  sole  and  exclusive 
benefit  of  the  surviving  husband,  wife,  children,  and  parents 
of  the  decedent.     The  statutes  provide,   further,  that,  in  the 
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actions  just  stated,  **the  jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  injury  resulting  from  such 
death/'  Rev.  St.  arts.  2899,  2909.  There  is  nothing  in  the 
statutes  just  referred  to  which  limits  the  right  of  the  parents 
in  the  present  cause  to  the  recovery  of  compensation  for  the 
services  of  their  son  during  his  minority-.  On  the  contrary, 
those  statutes,  as  applied  to  the  present  cause,  provide  for 
full  pecuniary  compensation  to  the  parents  for  the  loss  of 
their  son.  This  is  shown  both  by  the  language  conferring 
the  right  of  action  and  by  the  power  given  the  jury  in  assess- 
ing the  damages. 

It  has  often  been  held,  in  similar  cases,  that  the  damages 
are  not  restricted  to  the  loss  of  benefits  to  which  the  plaintiff 
had  a  legal  right.  It  is  plain  that  the  compensation  to  the 
parents,  under  the  statutes,  would  not  be  adequate  if  it  was 
limited  to  the  loss  of  the  minor's  services  up  to  the  time  of 
his  majority.  If  the  objection  be  that  it  is  diflScult  to  ascer- 
tain the  amount  of  the  damages  caused  by  loss  of  benefits 
after  majority,  it  should  be  noted  that  this  objection  might 
also  be  made,  although  perhaps  with  less  force,  to  the  dam- 
ages for  loss  of  services  before  majority.  There  can  be  no 
certainty  that  a  child  will  live  to  majority  and  perform  ser- 
vices for  his  parents.  If  he  lives,  he  may  sicken,  and  become 
a  burden  to  his  parents.  Still,  it  is  not  contended,  as  to 
damages  up  to  a  child's  majority,  that  the  difficulty  in  ascer- 
taining them  is  a  sufficient  ground  for  rejecting  a  claim  for 
them.  It  is  evident  that  there  is  much  difficulty  in  assessing 
damages  resulting  from  loss  of  life,  and  that  strict  accuracy 
cannot  be  expected  in  a  matter  involving  so  much  uncer- 
tainty. Yet  the  right  of  recovery  for  injuries  resulting  from 
death  being  plainly  given,  the  courts,  availing  themselves  of 
all  the  circumstances  which  may  assist  them  in  reaching  a 
proper  conclusion,  must,  whenever  possible,  afford  the  relief 
which  the  lawmaker  intends  to  give. 

The  counsel  for  the  plaintiff  in  error  state  in  their  brief  that 
tl\ere  is  a  conflict  of  authority  on  the  point  which  we  are  now 
examining.     It  is  plain  to  us  that  a  number  of  cases  which 
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seem  to  hold  in  opposition  to  our  views  in  this  matter  were 
founded  upon  statutes  which  restricted  the  right  of  recovery. 
In  3  Suth.  Dam.  §§  1273,  1274,  it  is  said  that : 

*'In  several   states,  the  damages  for  the  death   of  a  child 
have  been  limited  to  the  pecuniary  benefits  the  parents  had  a 
legal  right  to  claim  for  the  child's  services,  and  therefore  the 
courts  have  confined  the  estimate  to  the  period  of  minority. 
This  restriction   is  believed  to  be  contrary  to  the   general 
principle  on  which   pecuniary  damages  are  allowed  in  favor 
of  all  classes  who  are  next  of   kin  to  the  deceased.     That 
principle  is  that  the  jury  should  calculate  the  damages,  in 
reference  to  the  reasonable  expectation  of  benefits  as  of  right 
or  otherwise,  from  the  continuance  of  the  life.     Legal  ability 
alone  is  not  the  test  of   the  injury  in  respect  of  which  dam- 
ages may  be  recovered  under  the  statutes,  but  the  reasonable 
expectation  of  pecuniary  advantage  by  the  relative  remaining 
alive  may  be  taken  into  account.     *     *    *    Statutes  which 
give  the  right  to  recover   for  the  benefit  of  the   next  of  kin 
permit  the  parents  to  recover  for  the  death  of  adult  children, 
on  the  principle   just  stated.     Why,  therefore,  when  a  minor 
is  killed,  should   the  estimate  of  damages  stop  arbitrarily  at 
majority?" 

In  some  jurisdictions,  the  parent  has,  by  statute,  an  action 
against  the  child  for  support.  But,  apart  from  any  such 
statute,  there  certainly  is  an  indisputable  natural  obligation 
on  the  part  of  the  child  to  support  his  necessitous  parents. 
The  plain  dictate  of  nature  requires  a  child,  grown  up  to 
manhood,  to  relieve  the  wants  of  his  destitute  parents,  and 
the  obligation  is  one  which  men  ordinarily  fulfill.  Why, 
then,  should  parents  who  have  been  deprived  of  their  child 
by  the  fault  of  another  be  debarred  from  compensation  for 
the  full  benefits  which  they  reasonably  expected  from  the 
child?  In  Railway  Co.  v.  Compton,  75  Tex.  667,  13  S.  W. 
667 ;  and  in  Railway  Co.  v.  Sciacca,  80  Tex.  350, 16  S.  W. 
31,  it  .was  said  that  the  parents*  right  of  recovery  is  not 
limited  to  the  services  of  the  child  up  to  majority.  In  the 
case  at  bar  the  son  was  over  18  years  of  age.     He  was  strong, 
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healthy,  sober,  and  hard-working.  He  was  dutiful,  and 
evinced  his  willingness  to  assist  his  parents  by  freely  giving 
his  earnings  to  his  mother.  It  was  plainly  proper  in  this 
cause  for  the  trial  judge  to  instruct  the  jury  that  they  could 
consider  whether  the  parents  had  a  reasonable  exx>ectation 
that  their  son  would  continue  to  assist  them  after  his  majority. 
The  fourth  specification  of  error,  which  complains  of  the 
refusal  of  the   trial  court  to  give  a  special  charge,  is  without 

force.     The  trial  judge,   in  his  general  charge» 

Instructions* 

instructed  the  jury  that  if  deceased  knew  of 
the  condition  of  the  engine,  or  by  the  use  of  ordinary  care 
could  have  known  it,  plaintiffs  cannot  recover.'*  This  was 
sufficient  on  the  matter  which  is  the  subject  of  the  special 
charge  refused. 

We  find  that  the  error  complained  of  by  the  first  specifica- 
tion of  error  is  well  founded,  and  compels  the  reversal  of  the 
judgment  of  the  lower  court.     While  thiS' cause  was  pending 

in  the  state  court,  the  deposition  of  certain  wit- 
sSScoSS-  nesses  were  taken  under  the  practice  of  the 
Bgcaovai-Evi.      ^^^^^  ^f  Tcxas.     When  these  depositions  were 

offered  in  evidence  on  the  trial  in  the  federal 
court,  they  were  objected  to  on  the  ground  that  the  witnesses 
were  accessible,  and  resided  within  100  miles  of  the  place 
where  this  cause  was  tried,  and  that  there  was  no  proof  of 
facts  permitting  the  depositions  to  be  read.  We  have  care- 
fully examined  the  point,  and  have  reached  the  conclusion 
that  the  depositions  should  have  been  rejected.  The  court 
admitted  them  on  the  ground  that  they  were  taken  and  re- 
turned into  court  while  the  case  was  pending  in  the  state 
court,  and  before  its  removal.  Act  March  3,  1875,  §  4,  pro- 
vides that,  upon  the  removal  of  a  cause  from  the  state  courts 
**all  injunctions,  orders  and  other  proceedings  had  in  such 
court  prior  to  its  removal,  shall  remain  in  full  force  alid 
effect  until  dissolved  or  modified  by  the  court  to  which  such 
suit  shall  be  removed."  We  understand  that  it  is  upon  this 
statute  that  the  court  based  its  action  in  admitting  the  depo- 
sitions.    To   sustain  the   admission  of  the  depositions,  the 
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counsel  for  the  defendants  in  error  cite,  in   addition  to  the 
act  of  March-3,  1875,  the  act  of  March  9,  1892,  entitled  "Aa 
act  to  provide  an  additional  mode  of  taking  depositions  of 
of  witnesses  in  causes   i)ending  in  the   courts   of   the  United 
States,"     It  is  evident  that  neither  statute  had  the  effect  of 
making  the  depositions  admissible,  under  the  circumstances 
of  this  cause.     There  are  but  two  cases  cited  by  the  counsel 
for  the  defendants  in  error  in  support  of  the  admissibility  of 
the  depositions,  viz, :  Fogg  v.  Fisk,  19  Fed.  235,  and  Davis 
V.   Railway  Co.,  25  Fed.  786.     In  Fogg  v.    Fisk,  Judge 
Wallace  held  that  an  order  to   examine   the  defendant  in 
the  state  court,  made  prior  to  the  removal,  was  an  **order  or 
proceeding**  which   was  removed  to  the   federal   court  with 
the  cause,  under  the  act  of  1875,  and  that  the  order  should  be 
carried  out  in  the  federal  court.     But  the  supreme  court  re- 
versed Judge  Wallace.    113  U.   S.  713,  5  Sup.  Ct.  724. 
In  Davis  v.  Railway  Co.,  just  cited.  Judge    (now  Justice) 
Brewer  did  not  deal  with  the  question  of  depositions.     The 
point  involved  was  whether  a  demurrer  which  was  overruled 
in  the  state  court  prior  to  the  removal  should  still  be  consid- 
ered as  overruled  after  the  removal.     Judge  Brewer  very 
correctly  held  that  the   overruling  of  the   demurrer  was  an 
order  or  proceeding  which,  under  the   act  of   1875,  was  re- 
moved with  the  cause.     It  is   thus   seen  that  the  only  two 
cases  cited  to  support  the   admission  of  the  depositions  in 
this  case  do  not  in  fact  sustain  the  contention  of  the  counsel 
who  cited  them.     In  £x  parte   Fisk,  113  U.  S.  713,  5  Sup. 
Ct.  724,  already  cited,  and  in  Railway  Co.  v.  Botsford,  141 
U.  S,  256,  11  Sup.  Ct.  1000,  the  supreme  court  made  it  clear 
that  in  the  federal  courts,  regardless  of  state  practice  of  stat- 
utes, the   testimony   must  be   oral.     When  a  deposition   ia 
taken  de  bene  esse,  under  Rev.  St.  U.  S.  §  863,  it  is  not  final, 
and,  under  the  express  terms  of  Id.  §  865,  it  cannot  be  read 
on  the  trial,  unless  **it  appears  to  the  satisfaction  of  the  court 
that  the  witness  is  then  dead  or  gone  out  of  the  United  States 
or  to  a  greater  distance  than  100  miles  from  t^e  place  where 
the  court  is   sitting,   or  that  by  reason   of   age,   sickness > 
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bodily  infirmity  or  imprisonment,  he  is  unable  to  travel  and 
appear  at  court."     See  Insurance  Co.  v,  Southgate,  5  Petr 
604 ;  Harris  v.  Wall,  7  How.  693.     In  Shellabarger  v,  Oliver, 
64  Fed.  306,  it  was  held  that  the  act  of  March  9,  1892,  does 
not  allow  depositions  taken  under  the  state  law  to  be  read  in 
the  federal  court  unless  they  could  be  read  under  Rev.  St.  U. 
S.  §  865.     In  Seeley  v,  Kansas  City  Star  Co.,  71  Fed.  555, 
Judge  Phillips  said  that  he  knew  of  no  instance  in  which 
the  depositions  taken  in  the  state  court  was  allowed  to  be  read 
in  the  federal  court.     In  Register  Co.  v,  Leland,  77  Fed.  242, 
it  was  held  that  the   act  of   March  9,  1892,  only   applies   to 
the  mode  of  taking  .depositions,  and  not  to  the  use  to  which 
they  are  to  be  put.     In  Despeaux  v.   Railroad  Co.,  81  Fed. 
^97,   Judge   Dallas  said  that  the   act  of   March  9,1892, 
applies  only  to  the  mode  of  taking  depositions.     He  quoted, 
with  approval,    Shellabarger  z^.    Oliver   and   Register  Co.  z;. 
Leland,  supra,  and  said  that  it  would  be  unfortunate  if  the 
act  of  March  9,1892,    had   been   differently  construed.     In 
Whitford  v,  Clark  Co.,  119   U.  S.    522,  7    Sup.  Ct.    308,  the 
supreme  court  reversed  the  case   because  depositions   taken 
de  bene  esse,  under  Rev.  St.  U.  S.  §  863,  had  been  admitted, 
though  the  witnesses  were  present  and  able  to  testify  orally. 
It  is  plain  that  depositions  taken  under   the   federal  statute 
cannot  be  read,  if  at  the  trial  the  witnesses  can  be  obtained. 
It  is  not  to  be  presumed  that  congress  intended  that  deposi- 
tions taken  in  the  mode  prescribed  by  the  state  law  should 
be  read  in  evidence,  even   though   at  the   trial  the   witness 
could  be  had,  and  yet  that  testimony  taken  under  Rev.  St. 
U.  S.  §  863,  could  not  be  read  under  the  same  circumstances. 
It  is  plain   to  us  that   no   such   discrimination   against  the 
federal  statute  was  intended  by  congress,  and  that  the  act  of 
March  9,  1892,  refers  only,  as  appears  from  its  plain  reading, 
to  the  mode  and  manner  of  taking  testimony,  and  not  to  its 
effect  after  it  is  taken,  nor  to  the  conditions  under  which  it 
maybe   read.     The  bulk,    if   not  the   entirety,  of  the  evi- 
dence of  the  plaintiffs  below  is  contained  in  the  deplositions, 
and  we  are  constrained  to  remand  the  cause.     It  is  therefore 
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ordered  that  the  judgment  of  the  lower  court  be  reversed, 
and  this  cause  is  remanded  to  that  court,  with  the  instruction 
to  grant  a  new  trial. 

BoARMAN,  District  Judge  (dissenting).  I  concur  in  the 
order  reversing  the  judgment  of  the  lower  court.  I  express 
no  opinion  on  the  ruling  of  the  court  as  to  the  admissibility 
of  the  depositions  discussed  in  this  opinion.  I  do  not  con- 
cur in  the  opinion  expressed  by  the  court  on  the  refusal  of 
the  circuit  court  to  give  the  charge  requested  by  the  plaintiff 
in  error ,which  charge  is  numbered  4,  and  is  as  follows : 

**In  this  case  yoii  cannot  allow  any  damages  for  what 
Frank  Wilder  might  have  contributed  to  his  parents  after  he 
became  21  years  old.  That  would  be  too  speculative  and 
uncertain.  You  can  only  allow  the  present  value  of  the 
amount  Frank  Wilder  would  have  earned  during  his  minor- 
ity, after  deducting  the  expenses  for  the  support  of  said 
Frank  Wilder  during  minority.'* 

As  the  evidence  on  the  estimate  of  damages  is  short,  and 
given  by  only  two  witnesses,  the  father  and  another,  I  quote 
all  of  it : 

**That  was  our  only  son.  He  was  eighteen  years  old  at 
the  time  he  met  his  death.  His  habits  were  good,  as  far  as 
I  know.  He  lived  with  us,  and  had  always  lived  with  us. 
I  don't  know  whether  I  had  occasion  to  observe  his  habits, 
as  I  was  away  every  day  and  home  at  nights,  and  he  worked 
a  great  deal  of  the  time  at  nights, — most  of  the  time.  I  have 
understood  that  his  wages  at  the  time  of  his  death  were  $1.85 
a  day,  as  fireman  on  a  switch  engine.  He  used  to  give  his 
money  to  his  mother.  I  don*t  think  he  dissipated  any.  I 
don't  know  of  his  doing  it  at  all.  He  was  industrious  and 
willing  to  work.  His  health  was  very  good.  He  had  been 
sick  a  month  or  two  before  this  accident  perhaps.  His  gen- 
eral health  and  physical  constitution  were  very  good.  He 
was  as  intelligent  as  most  any  boy  you  could  find.  At  the 
time  of  his  death  he  had  been  working  for  the  Texas  &  Pa  - 
cific,  the  last  time  about  a  year.  He  had  worked  for  them 
13  (N  8)  A  E  R  Cas— 34 
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once  before  that,  and  he  quit  or  was  discharged,  I  don't 
know  which.  At  the  time  he  met  his  death  he  was  firing  the 
switch  engine.  After  a  man  has  been  firing  a  road  engine^ 
the  natural  promotion  is  from  a  locomotive  fireman  to  an 
engineer.  I  am  a  locomotive  engineer,  and  have  been  in 
that  business  about  27  years.  I  have  worked  for  the  Texas 
&  Pacific  Railway  Co.  nearly  21  years.  When  a  fireman 
finishes  his  work  as  a  fireman,  the  next  step  is  to  be  an  en- 
gineer. The  position  of  engineer  pays  more  wages  than  that 
of  a  fireman;  the  engineer  gets  over  one -third  more  than  a 
fireman.  The  average  wages  of  a  locorhotive  fireman  on  the 
road  will  average  about  $75  a  month,  passenger  and  freight^ 
taking  the  two.  A  fireman  generally  starts  in  his  occupa- 
tion as  a  switch -engine  fireman,  and  works  on  up.  My  son 
used  to  be  at  home  nights  pretty  regularly,  and  on  Sundays 
he  would  not  work,  but  used  to  go  to  church  with  his  sisters^ 
and  he  did  not  seem  to  have  any  bad  habits  that  I  know  of. 
At  the  time  he  was  killed  he  was  working  two  weeks  on  duty 
at  night,  and  two  weeks  on  in  the  daytime.  He  lived  at 
home,  and  gave  his  money  to  his  mother.  When  he  wanted 
clothing  he  used  to  go  to  his  mother,  and  she  would  give 
him  the  money.  She  handled  his  earnings.  He  went  to  his 
mother  for  money,  and  if  she  thought  he  needed  it  she  gave 
it  to  him.  My  occupation  kept  me  away  in  the  daytime. 
His  mother  handled  his  money  for  him ;  I  did  not  do  it.  He 
was  18  years  and  5  months  old  at  the  time  of  his  death. 
The  last  time  my  son  went  to  work  for  the  company  in  Tex- 
arkana  I  think  he  worked  about  a  year.  He  was  in  Bonham 
I  think  for  two  months.  I  don't  think  he  had  a  regular  en- 
gine all  the  time,  but  at  the  time  of  his  death  was  regular 
fireman  on  the  switch  engine.  I  don't  know  how  long  he 
had  been  at  that  particular  place.  I  don't  know  whether  he 
worked  at  the  roundhouse  in  Texarkana  during  the  twelve 
months  before  his  death.  Each  switch  engine  has  a  regular 
fireman,  just  as  they  have  on  the  road.  My  wages  as  en- 
gineer ran  over  $155  per  month." 

**I  had  known  Frank  Wilder  since  he  had  been  in  Texar- 
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kana, — ever  since  he  was  a  child,  you  might  say.  I  believe 
he  was  the  best  boy  I  ever  knew  in  my  life.  I  have  got  two 
boys,  and  I  think  he  was  a  better  boy  than  mine.  His  hab- 
its were  good;  as  good  as  they  could  be.*' 

Having  in  view  the  evidence  **in  this  case,**  I  think  that 
charge  should  have  been  given  by  the  circuit  judge.  The 
plaintiffs  ground  their  cause  of  action  on  article  2899,  Rev^ 
St.  Tex.  Under  that  article  they  are  authorized  to  sue,  and^ 
on  sufficient  allegations  and  evidence,  they  may  recover 
actual  damages  on  account  of  injuries  causing  the- deceased 
son's  death.  It  will  be  seen  that  the  purpose  of  the  charge 
refused  by  the  lower  court  was  to  forbid  the  jury  to  allow 
actual  damages  estimated  on  the  probable  earnings  of  the 
son,  and  the  probable  amount  thereof  which ,  after  his  major- 
ity, he  would  have  contributed  to  the  support  of  his  parents. 
The  plaintiff  in  error  seems  to  concede  that,  under  the  Texas 
law,  the  parents  have  a  legal  right,  at  their  will,  to  become 
the  beneficiaries  of  the  son's  earnings  during  the  period  of 
his  minority.  In  the  court's  opinion,  it  will  be  seen  that  it 
is  conceded  that  the  parents  have  no  legal  right  to  any  bene- 
fits from  the  son's  earnings  after  his  minority  ceased.  It 
follows,  from  the  reasoning  of  the  court,  in  which  the  con- 
cession suggested  is  apparent,  that,  the  parents'  legal  right 
to  such  a  benefit  having  ceased  with  the  minority  of  the  de- 
ceased son,  their  cause  of  action,  in  a  case  like  this,  can  be 
to  recover  damages  only  for  the  loss  of  a  moral  expectancy 
which  they  had  in  the  life  of  the  son  after  his  minority,  to 
the  effect  that  the  deceased  son,  had  he  not  been  killed  by 
the  negligence  of  the  railroad  company,  would  have,  with 
reasonable  certainty,  in  response  to  the  natural  or  moral  ob- 
ligation inhering  in  a  son's  filial  duty,  contributed  his  earn- 
ings, voluntarily,  trom  time  to  time,  to  the  support  of  his 
parents.  On  such  a  cause  of  action  the  court  is  of  the  opin- 
ion that  the  law  of  Texas,  as  well  as  the  jurisprudence  of  the 
courts  of  the  several  states  of  the  Union,  authorizes  an  al- 
lowance for  compensatory  damages  for  the  parents'  loss  of 
such  an  expectancy ;  that  the  value  of  such  a  lost  expectancy 
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may  be  commuted  into  such  a  cash  sum  as  a  jury  might  con- 
clude from  the  evidence,  which  can  at  best  be  only  specula- 
tive, to  be  adequately  compensatory.     Of  course,  this  sum 
would  have  to  be  based  on  the  jury's  knowledge,  if  any  such 
knowledge  may  be  had  from  the  evidence,  which  in  the  na- 
ture  of   things   can   be,    at  best,    only    speculative   as   to 
probabilities  or  eventualities  of  the  future.      Among  such 
probabilities,  inhering  in  the  material  issues  of  fact,  the  jury 
would  have  to  consider  the  probability  as  to  when,  and  in 
what  degree,  the  parents  would  be,  if  ever  or  at  all,  in  nec- 
essitous circumstances,  so  that  Frank  G.,  had  he  lived  to  be 
an  adult,  would  have,  in  response  to  natural  obligations  to 
support  his  parents,  contributed  to  the  relief  of  their  neces- 
sities;   the   probable   length   of  their   lives;    the   probable 
health,  habits,  and   earning  capacity   of   the   son,   and  the 
probable  length,  too,  of  the  son*s  life;  the  probabilities  of 
the  son  remaining  free  from  obligations  which,  in  social  eth- 
ics, would  impose  on  him  natural  obligations  superior  to  the 
demands  of  plaintiffs.     All  of  such  probabilities  would  have 
to  be  commuted  into  some  degree  of  certainty,  from  the  evi- 
dence,  before   anything   like   a  just  conclusion,  as  to   the 
amount  of  compensatory  damages,  could  be  reached  by  the 
jury.     Conditions  such  as  are  shown  to  be  in  esse  in  the  pe- 
tition, and  in  the  limited  evidence  on  behalf  of  the  plaintiffs, 
as  to  the  future,  could  not  enable,  even  the  speculative  mind 
of  a  jury,  ** to  look  into  the  seeds  of  time,  and  say  which 
grain  will   grow  and   which   will   not."     Much   less   would 
such  conditions  as  are  established  by  the  evidence  enable  a 
jury  to  make  even  a  reasonable  conjecture  as  to  what  the  boy 
who  was  killed,  had  he  lived  on  to  the  time  of  the  necessi- 
tous circumstances  of  the  parents,  would  have  done  in  the 
discharge  of  such  a  natural  obligation. 

I  think  the  authorities  of  the  Texas  courts  cited,  as  well  as 
all  the  others  I  have  been  able  to  examine,  fail  to  support 
the  views  of  the  court  in  refusing  the  charge  requested  **in 
this  case."  Under  the  views  laid  down  in  the  authorities  I 
have  examined,  I  think  the   limited  evidence  offered  in  this 
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case,  to  illustrate  the  several  probabilities  herein  mentioned, 

fails  to  show  to  a  judicial  mind  a  preponderance   one  way  or 

the  other  on  the  probabilities  suggested  herein,  as  inhering 

in  the   material   issues   of   fact.     And   this  failure,  I  think, 

suggests  readily  that  the  jury,  in  their  speculative  inquiry, 

should  have  been  limited   **in  this  case"   to  the  purpose  set 

forth  in  the  charge.    But,  admitting  the  liberal  view  held  by 

the  court  is  well  founded  on  the  jurisprudence  of  the  several 

courts  of  the  Union,  it  follows  only  therefrom  that  there  may 

be  given  cases  in  which  the  pleadings  and  evidence  would 

authorize  a  jury,  on  the  matter  of  allowing  damages  to  parents 

of   a  deceased   son  after  minority,  estimated  on  the  amount 

and  value  of  the  earnings  which  a  dutiful  son,  in  response  to 

such    natural  obligations   as  inheres   in  filial  and  parental 

relations,  would,   after   his  minority,   when  the  parents  are 

shown  to  be  in  necessitous  circumstances,  because  of  old  age 

or  other  infirmities,  voluntarily  contribute  to  their  support. 

Into   such   a   field  of   speculation  a  jury  would  not   go  with 

authorization  of  the  court,  unless  in  a  case  where  the  court, 

was  moved  to  allow  such  an  inquiry  by  competent  allegations 

in  plaintiff's  petition,  and  by   material  illustrative  evidence 
thereon. 

Recurring  to   the   charge  refused,  it  is  well  established  in 

practice   that  a  charge  should   not  always   be  refused,  even 

though  it  may  state  a  rule  not   abstractly  sound,  or  state  a 

general  rule  which   is  sound,  but  not  free   in  all  cases  from 

exceptions ;   because  the  charge  requested  may  state  a  rule 

which   is  well   founded  in   law,  when   applied  to  a  stated  or 

pending  case.     Just  now  it  is  not  necessary  to  contend  that 

the  rule  sought  to  be  laid  down  by  the  attorney  for  the  rail  - 

road  company,  to  limit  the  time  for  the  allowance  of  damages 

to  the  minority  of  the  son,  is  a   sound  rule,  either  abstractly 

or  generally,   though  I  think  the  rule  is  founded  in  sound 

reasoning,  and  should  apply,   on  the  trial  of  all  suits,  when' 

the  result  iti  favor  of  the  plaintiffs  can  be  reached  only  by  a 

jury  finding  damages  on  such  prospective  eventualities  as 

are  discussed  in  the  opinion  of  the  court.     I  suggest,  further. 
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that  when  a  court  finds  it  necessary,  in  a  state  of  case,  from 
the  very  nature  of  the  matters  involved,  to  deal  with  specu- 
lations into,  and  eventualities  of,  the  future,  and  the  forum 
has  the  ^\oign  of  vantage ^^^  or  point  (Tapui^  only  for  the 
most  favored  judicial  inquiry  from  which  to  look  into  and 
measure  probabilities,  and  resolve  doubts  into  reasonable  or 
practicable  certainties,  it  might  often  be  profitable,  in  the 
interest  of  just  conclusions,  to  apply  a  rule  like  the  one 
refused. 

Keeping  in  line  with  the  views  of  the  counsel  for  the 
plaintiff  in  error,  it  will  be  seen  that  he  does  not  contend  that 
there  may  not  be  a  case  stated  in  which  the  parents  can 
recover  damages  for  the  death  of  their  adult  son.  His  con- 
tention is  that,  when  a  minor  is  killed,  the  parents  are 
deprived  of  his  services  from  the  date  of  his  death  until  he 
becomes  21  years  of  age ;  that  they  are  not  entitled  as  of  right, 
or  as  a  matter  of  course,  to  his  services  or  earnings  after  he 
becomes  of  age;  that  a  recovery,  not  being,  when  the  neg- 
ligence and  death  are  shown,  a  matter  of  course,  would 
depend  on  the  evidence  illustrating  the  present  conditions  of 
his  parents,  those  of  the  son,  and  their  respective  probable 
conditions  and  relations  inter  sese  in  the  future.  On  or  from 
such  illustrative  evidence,  applying  the  every -day  experience 
of  men  familiar  with  human  things,  a  jury,  with  some  deg^ree 
of  certainty,  might  say  that  a  dutiful  adult  son  would  re- 
spond to  such  an  obligation  in  a  beneficial  way  to  necessitous 
parents.  It  is  in  the  line  of  our  experience  that  some  sons 
do  contribute  to  the  support  of  necessitous  parents,  after 
they  become  of  age,  and  in  ^  speculative  way  we  might  say 
that  some  of  the  sons  who  are  killed  by  negligence  of 
railway  companies  would  have  so  contributed  after  they 
became  of  age ;  but  nothing  further  along  this  line,  on  the 
evidence  in  this  case,  can  be  projected  with  any  degree  of 
certainty  from  the  every -day  experience  of  men. 

The  counsel  contends  that  it  is  not  that  the  law  forbids  a 
recovery  in  such  cases,  but  the  obstacle  in  the  way  of  recovery 
is  the  impossibility  of  proving  such  damages;  and  adds  "that 
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there  is  no  way  by  which  we  can  read  the  future,  or  give  the 
jury  a  iust  standard  on  which  to  fix  the  amount.  Before 
recovery  can  be  had,  the  loss  must  be  proved  like  any  other 
fact.  There  can  be  no  possible  proof  as  to  what  the  minor 
would  have  done  with  his  earnings  after  he  became  of  age. 
However  dutiful  a  son  he  may  have  been,  and  however  readily 
he  may  have  allowed  his  parents  to  be  the  beneficiaries  of  his 
earnings  during  his  minority,  there  is  nothing  in  the  proof  to 
show,  in  a  legal  way,  what  he  would  have  done  with  his 
earnings  when  he  became  his  own  man. ' '  The  moral  promise 
which  may  have  been  trustfully  expressed,  daily,  in  the  son's 
dutiful  and  generous  actions  towards  his  parents  during  his 
minority,  might  not  have  been  more  binding  on  him  to  sup- 
port his  necessitous  parents,  after  he  became  an  adult,  than  a 
promise  made  in  authentic  form  during  his  minority  would 
have  legally  bound  him  after  his  majority.  During  his  mi- 
nority he  might  have,  by  domestic  conditions  or  parental 
authority,  been  coerced  to  comply  with  the  moral  obligation. 
Even  though  he  had  made  a  promise  in  authentic  form  to 
continue  on  after  his  minority,  in  dutiful  response  to  such 
influences,  the  law  would  not  have  compelled  him  to  comply 
with  such  an  obligation.  Nor  would  he  have  in  any  way 
been  amenable  to  the  law  if,  when  his  minority  ceased,  he 
had  refused  to  contribute  anything  to  the  support  of  his 
parents,  however  necessitous  they  may  have  been. 

The  question  as  to  whether  the  parents  can  recover  dam- 
ages in  such  a  case  as  this,  beyond  the  period  of  the  son's 
minority,  must  depend  upon  our  view  of  the  general  law.  It 
seems  that  in  England,  as  well  as  in  many  of  the  states  of  the 
Union,  there  are  statutes  very  similar  in  object  and  import. 
Counsel,  in  support  of  the  charge  requested,  cites  a  number 
of  authorities  founded  on  the  jurisprudence  of  the  several 
states.     In  Harris,  Dam.  Corp.  §  339,  it  is  said  : 

**In  an  action  for  damages  for  the  death  of  a  minor,  the 
rule  would  seem  to  be  the  probable  value  of  his  services  from 
the  date  of  the  injury  to  the  time  he  reaches  his  majority,  less 
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the   probable  costs  of  supporting  him   during  that  period.'* 
Railroad  Co.  v.  Delaney,  82  111.  198. 

To  the  same  effect  is  Field,  Dam.  §  640 ;  3  Lawson,  Rights, 
Rem.  &  Prac.  §  1022 ;  5  Am.  &  Eng.  Enc.  Law,  pp.  45,  46. 

In  State  v.  Baltimore  &  O.  R.  Co.,  24  Md.  106,  the  court 
said : 

** According  to  appellant's  theory,  the  mother  and  son  are 
supposed  to  live  on  together  to  an  indefinite  age, — one  craving 
sympathy  and  support ;  the  other  rendering  reverence, 
obedience,  and  protection.  Such  pictures  of  filial  piety  are 
inestimable  moral  examples,  beautiful  to  contemplate,  but 
the  law  has  no  standard  by  which  to  measure  the  loss." 
Sedg.  Meas.  Dam.  p.  697,  and  note;  Patt.  Ry.  Ace.  Law,  § 
204. 

He  supplements  these  authorities  by  a  quotation  at  length. 
as  follows,  from  Potter  v.  Railroad  Co.,  21  Wis.  379.  In  that 
suit,  which  was  for  the  killing  of  a  minor  daughter,  the  court 
says  : 

** It  was  for  the  jury  to  determine  what  was  the  extent, 
under  the  proof  in  this  case,  of  such  reasonable  expectation. 
The  verdict  must,  however,  be  based  upon  evidence.  The 
statute  is  peculiar,  and  much  must  be  left  to  the  sound 
judgment  and  discretion  of  the  jury.  We  do  not  think  it 
was  intended  they  should  find  a  verdict  for  damages  without 
evidence  of  pecuniary  loss.  What  is  the  testimony  as  to  such 
loss  to  the  parents  in  this  c^se?  It  is  that  the  deceased  was 
aged  11  years  and  3  months :  and  she  was  a  bright,  intelligent 
girl,  strong  and  healthy;  had  been  to  school  and  Sunday 
school;  was  a  good  child  to  work,  and  accustomed  to  help 
her  mother.  This  is  all ;  and  it  is  sufficient  on  which  to  base 
a  verdict  for  any  reasonable  sum  for  loss  of  services  of  the 
deceased  during  her  minority.  But  we  are  unable  to  see 
anything  in  the  evidence  proving,  or  tending  to  prove,  a 
reasonable  expectation  of  pecuniary  benefit  to  the  parents 
from  the  continuance  of  the  life  of  their  daughter  beyond  her 
minority.  If  it  had  been  proved,  that  the  pecuniary  circum- 
stances and   health  of  the  parents  were  such   as  to  render  it 
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probable  they  might  need  the  services  of  the  deceased,  or  aid 
from  her,  after  she  was  21  years  of  age,  a  foundation  would 
have  been  laid  for  damages  other  than  those  resulting  from 
the  loss  of  her  services  during  her  minority.  On  the  other 
hand,  if  the  proof  had  shown  that  the  parents  were  wealthy, 
there  would  have  ordinarily  been,  it  appears  to  us,  na 
reasonable  expectation  to  them  of  pecuniary  benefit  from  the 
continuance  of  the  life  of  the  deceased  beyond  her  minority. 
It  is  clear  that  the  estate  and  condition  of  the  parerits  might 
have  much  to  do  with  the  question  of  damages.  So  far  as 
we  have  examined  in  suits  like  this,  for  the  benefit  of  the 
parents,  where  damages  have  been  recovered,  other  than  the 
value  of  the  services  of  the  deceased  during  minority,  there 
has  been  testimony  showing  the  condition  of  such  parents  or 
tending  to  prove  it.  *  *  *  Is  there  any  reasonable 
expectation  of  pecuniary  benefit  to  wealthy  parents,  or  even 
those  in  moderate  circumstances,  between  the  extremes  of 
poverty  and  wealth,  from  their  children  after  they  arrive  at 
their  majority?  In  the  natural  course  of  events,  the  children 
of  such  parents  receive  far  more  pecuniary  aid  or  benefit  from 
their  parents  than  the  parents  from  them.  It  appears  to  us> 
unless  the  condition  of  the  parents  is  in  evidence,  the  dam- 
ages should  be  limited  to  the  services  during  minority.'* 

Applying  these  authorities,  it  will  be  seen  that  the  petition 
in  this  pending  case  is  fatally  deficient  in  not  showing  Ihat 
the  parents  would,  at  a  time  proximately  stated,  be  entitled, 
because  of  their  necessitous  circumstances,  from  old  age  or 
other  causes,  to  demand  from  the  son,  Frank  G.,  a  fulfill- 
ment of  the  natural  obligation  inhering  in  his  filial  relations 
to  them.  The  petition  does  not,  as  it  should,  allege  the  de- 
gree, value,  or  extent,  of  the  natural  obligation,  nor  does  it 
show  what  time,  in  the  nature  of  things,  this  natural  obli- 
gation would  begin  to  run  in  favor  of  the  parents.  These 
suggestions  as  to  thepetition  will  appear  better  founded  if 
it  is  remembered  that  the  court  recognizes  that  the  natural 
obligation  would  be  only  a  nominal  one ;  such  a  one  as  might » 
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in  good  conscience,  be  discharge!  by  dutifully  observing  the  ' 

sacred  injunction  to  **honor  thy  father  and  mother,"  unless 
the  parents  should  become,  by  old  age  or  other  infirmities, 
dependent  on  the  son  for  support.     Then,  I  suggest,  though 
the  parents  were  in  necessitous  circumstances,  the  extent  of 
the  son's  natural  obligation  might  depend  much,  if  not  en- 
tirely, on  whether  or  not  the  son  was  free  from  parental  obli-  1 
gations  of  his  own  which  might,  in  social  ethics,  be  held  to  be 
a  stronger  demand  on  his  support  than  the  demand  of  even  a 
necessitous  father  and  mother.     In  this  case  it  may  be,  so  far 
as   the   plaintiffs'   allegations   show,    or  evidence,   that  the 
parents  were,  and  would  probably  remain  for  some  years, 
abundantly  able  to  earn  a  satisfactory  living,  as  they  were 
when  the  son  was  killed.     The  father  then  was  earning  $155 
a  month,  and  the  mother  still  not  an  old  woman.     This  dis- 
cussion  of   the   deficiency   of  the  petition  I  confess   would 
become  gratuitous,  in  the  face  of  the  suggestion  that  the  de- 
fendant company  went  to  trial  without  making  any  objec- 
tions to  the  insufficiencj'^  of  the  petition  to  show  a  cause  of 
action.     But  my  purpose,  in  referring  to  the  deficiency  in  the 
petition,  is  to  call  attention  to  the  fact  that  no  evidence  was 
administered  by  the  plaintiffs  to  show  such  essential  facts  as 
would  authorize  a  jury  to  go  into  the  inquiry  as  to  such  proba- 
bilities, speculations,  and  eventualities  (some  of  which  I  have 
referred  to)  upon  which  the  reasonable  estimate  would  have 
to  be  made  as  to  the  sum  which  would  be  adequately  com- 
pensatory to  the  parent  for  the  loss  of  such  an  expectancy. 
It  follows,  I  think,  that  the  charge  which  sought  in  its  effect 
to  limit  the  findings  to  the  pleadings  and  evidence  should 
have,  **in  this  case,"  been  given  to  the  jury. 

The  law,  in  a  given  case,  may  give  the  plaintiff  a  cause  of 
action  to  recover  for  such  a  lost  expectancy,  on  sufficient 
evidence.  The  plaintiffs  are  seeking  relief  in  a  judicial  forum. 
Such  relief  as  they  may  be  entitled  to  must  be  measured  by 
the  law  and  by  well-established  rules  of  practice,  and  the  re- 
covery must  rest  upon  substantial   evidence,   showing   the 
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value,  nature,  extent,  and  demand  for  and  on  which  plaintiffs 
seek  relief.  If  the  legal  right  ceased  when  the  dutiful  son 
would  become  an  adult,  there  is  no  judicial  authority,  I  think, 
which  can  safely  award  damages  in  any  amount  for  the  loss 
of  an  expectancy  inhering  in  such  a  natural  obligation,  which, 
under  the  plaintiffs'  pleadings,  and  the  strongest  and  most 
illustrative  evidence,  must,  in  the  nature  and  vicissitudes  of 
human  things,  remain  a  speculative  and  variable  quantity.  I 
am  of  the  opinion,  under  the  pleadings  and  evidence  **in  this 
case,'*  there  was  nothing  in  the  evidence  upon  which  the 
jury  could,  with  any  degree  of  accuracy,  estimate  the  dam- 
age, if  there  was  any  pecuniary  loss  incurred  by  plaintiffs  in 
the  loss  of  such  an  expectancy. 

It  occurs  to  me  that  the  effect  of  the  opinion,  on  the  limited 
evidence  **in  this  case,'*  would  be  to  make  the  defendant 
company  assume  towards  the  plaintiffs  something  of  the 
relations  of  a  guaranty  company,  and  to  compel  it  to  do  with 
certainty  favors  or  benefactions  of  much  pecuniary  value  for 
the  parents,  that  might  not,  or  would  probably  not,  under  a 
most  favorable  view  of  the  speculative  testimony,  have,  in 
the  vicissitudes  of  human  things,  been  done  by  a  most 
dutiful  adult  son  for  them.  It  occurs  to  me,  too,  that  a 
judicial  or  just  weighing  or  estimate  of  the  speculative  evi  - 
dence,  showing  the  strength  of  probabilities  upon  which  the 
jury  based  their  finding,  would  show  that  the  plaintiffs  will, 
in  the  enjoyment  of  the,sum  of  money  into  which  these  prob- 
abilities and  eventualities  have  been  commuted  by  the 
jury,  be  much  better  off  than  they  would  have  been  had 
the  '^mother  and  son  lived  on  together,  to  an  indefinite  age, 
one  craving  sympathy  and  support,  the  other  rendering 
obedience  and  protection.'* 


NOTK. 


Damages  for  Death  of  Minor  Child.— la  an  action  by  parents  to 
recover  for  the  death  of  a  minor  child,  the  jury  may,  in  assessing 
thedamages,consider  what  reasonable  expectations  the  plaintiffs  had 
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of  pecuniary  benefits  to  be  received  by  them  after  the  deceased 
should  have  reached  his  majority. 

England. — Condon  v.  Great  Southern,  etc.,  R.  Co.,  16  Ir.  C.  I^ 
Rep.  415. . 

United  Slates.— Ba.rley  v,  Chicago,  etc.,  R.  Co.,  4  Biss.  (U.  S.)  430  ; 
Maryland  v,  Baltimore,  etc.,  R.  Co.,  1  Hughes  (U.  S.)  337. 

Arkansas.— St.  Louis,  etc.,  R.  Co.  v.  Davis,  55  Ark.  462. 

Colorado. --Pierce  v.  Conners,  20  Colo.  178,  46  Am.  St.  Rep.  279. 

Georgia. — For  loss  of  expected  benefit  after  the  child's  maturity 
the  mother  alone  may  sue.     Augusta  Factory  v.  Davis,  87  Ga.  648. 

Idaho.— Holt  v.  Spokane,  etc.,  R.  Co.,  (Idaho  1893)  35  Pac.  Rep.  39. 

Illinois.— Mchesin  County  Coal  Co.  v.  McVey,  38  111.  App.  158. 

Iowa. — Walters  v.  Chicago,  etc.,  R.  Co.,  41  Iowa  71. 

A'ans as. —Atchison,  etc.,  R.  Co.  v.  Cross,  (Kan.  1897)  49  Pac.  Rep. 
599. 

Michigan. — Compare  State  v.  Baltimore,  etc.,  R.  Co.,  24  Md.  84,. 
87  Am.  Dec.  600 ;  Agricultural,  etc.,  Assoc,  v.  State,  71  Md.  86,  17 
Am.  St.  Rep.  507,  where  it  was  held  that  the  mother  (the  father 
being  dead)  was  entitled  to  recover  only  the  value  of  the  child's 
services  during  minority  ;  the  chances  of  her  surviving  him  and  of 
his  ability  or  willingness  to  support  her  were  matters  too  vague  to- 
be  considered  in  estimating  the  damages.  See  also  Cooper  v.  Lake 
Shore,  etc.,  R.  Co.,  66  Mich.  261,  11  Am.  St.  Rep.  432. 

New  K(?r-*.— Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504,  af- 
firming ^\  Hun  (N.  Y.)  404 ;  Coghlan  v.  Third  Ave.  R.  Co.,  25  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  249,  16  Misc.  Rep.  (N.  Y.)  677. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St.  372 ; 
Pennsylvania  R.  Co.  v.  Bantom,  54  Pa.  St.  495. 

7V;i-ff^.— Gulf,  etc.,  R.  Co.  v.  Corapton,  75  Tex.  667  ;  International, 
etc.,  R.  Co.  V.  Kindred,  57  Tex.  491,  11  Am.  &  Eng.  R.  Cas.  649 ;  San 
Antonio  St.  R.  Co.  v.  Mechler,  (Tex.  Civ.  App.  1894)  29  S.  W.  Rep. 
202  ;  Texas,  etc  ,  R.  Co.  v.  Burnes,  2  Tex.  Unrep.  Cas.  239 ;  Galves- 
ton, etc.,  R.  Co.  V.  Davis,  4  Tex.  Civ.  App.  468. 

Wisconsin. — Johnson  v.  Chicago),  etc.,  R.  Co.,  64  Wis.  425,  25  Am. 
&  Eng.  R.  Cas.  341,  citing  Potter  v.  Chicago,  etc.,  R.  Co.,  21  Wis^ 
375,  94  Am.  Dec.  548,  22  Wis.  615. 
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Garrick 
Florida  Cent.  &  P.  R.  Co. 

{Supreme  Court  of  South  Carolina^  Oct,  -pj,  /SgS.) 

Admissibility  of  Evidence— Harmless  Error. — Defendant  was  not 
prejudiced  by  the  error  of  admitting^  evidence  as  to  declarations  of 
its  servant  which  were  no  part  of  the  res  gestce^  and  not  made  in  the 
course  of  his  employment,  where  the  fact  soug-ht  to  be  proved  thereby 
was  proved  by  other  testimony  not  objected  to. 

Exceptions. — An  exception  was  in  the  following*  form  :  '^Because 
his  honor,  the  circuit  judge,  erred  in  making  the  qualifications  in 
his  charges  upon  the  requests  1,  2,  and  3  of  the  defendant's  counsel, 
whereas  he  should  have  granted  said  requests  without  qualification.*' 
Held,  that  the  exception  was  too  general  for  consideration. 

Same. — Where  the  circuit  judge  in  his  charge  has  stated  a  distinct 
and  separate  legal  proposition,  an  exception  containing  such  state- 
ment in  the  language  of  the  court,  and  alleging  it  to  be  erroneous, 
is  sufficient. 

Same. — Where  it  does  not  appear  from  the  record  whether  or  not 
exemplary  damages  were  claimed,  and  plaintiff  offered  evidence 
tending  to  show  defendants  were  guilty  of  gross  negligence,  it  can- 
not be  said  that  there  was  error  in  instructing  the  jury  in  regard  to 
the  law  on  the  subject  of  exemplary  damages. 

Death  by  Wrongful  Act— Exemplary  Damages.*— Exemplary  dam- 
ages cannot  b;  ric^varel  in  an  actio.!  utiler  the  act  of  1859  of 
South  Carolina,  entitled  *'  an  act  to  provide  for  compensation  in 
damages  to  the  families  of  persons  killed,  by  the  fault  of  others," 
the  fact  that  the  jury  are  at  liberty  thereunder  to  give  such  damages 
as  they  may  think  proportioned  to  the  injury  being  immaterial  in 
this  connection. 

Appeal   by  defendant  from  Orany^eburg  county    circuit 
court  of  common  pleas.     Reversed, 

C  y.  C  Hut  son  ^  S,  Dibble  y  and  W.  H,  Lyles,  for  appellant. 
Raysof  &  Summers  ^nd  James  F.  Izlar ,  for  respondent. 

•See  note  at  end  of  case. 
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McIvER,  C.  J.  The  plaintiff,  as  administratrix  of  her  de- 
ceased husband,  brought  this  action  to  recover  damages* 
from  the  defendant  company,  for  the  killing  of  her  said  hus- 
Case  stated         band  by  the  negligence  of  said  defendant.     It 

appears  that  the  deceased  was  in  the  employ  of 
the  defendant  company,  working  on  the  bridges  and  trestles 
of  said  railroad,  under  the  direction  of  one  Renfroe,  who  was 
charged  with  the  duty  of  keeping  said  bridges  and  trestles  in 
proper  repair ;  that  on  Friday  evening,  the  3d  September, 
1897,  the  deceased,  when  they  quit  work  for  the  day,  started 
to  go  back  up  the  road  to  see  his  wife,  who  was  in  a  delicate 
situation,  using  a  velocipede  for  the  purpose,  and  going  in  a 
northerly  direction  towards  Norway,  a  station  on  the  road. 
Before  reaching  that  point,  he  was  struck  by  a  material  train, 
moving  backward,  in  a  southerly  direction,  and  thrown  from 
the  track,  sustaining  serious  injuries,  from  which  he  died  on 
the  following  Monday.  In  the  course  of  the  testimony  on 
behalf  of  the  plaintiff,  a  witness  (Brown)  was  asked  if  he 
knew  how  the  deceased  came  from  South  Ediston,  the  place 
where  he  was  working  that  evening,  to  which  the  reply  was : 
**He  started  from  there  on  foot.  Mr.  Renfroe  told  me  so.*' 
To  this  defendant  objected,  and  the  objection  being  over- 
ruled, to  which  exception  was  taken,  the  witness  proceeded 
to  say:  **Mr.  Renfroe  told  me  on  Saturday  morning  that 
Garrick  started  from  there  on  foot,  and  he  called  him  back, 
and  told  him  to  take  the  wheels  [meaning  the  velocipede]. 
Mr.  Renfroe  said  he  thought  he  was  doing  the  poor  boy  a 
favor.'*  Another  witness  on  the  part  of  the  plaintiff  was 
asked  if  he  knew  how  Garrick  came  to  use  the  velocipede 
that  night,  to  which  he  replied:  **I  don't  know  positively. 
I  had  a  conversation  on  that  subject  with  Mr.  Renfroe  after- 
wards. (Objected  to.  Objection  overruled.  Ruling  ex- 
cepted to  by  the  defense. )  I  heard  Mr.  Renfroe  say  that,  the 
night  that  Mr.  Garrick  was  hurt,  Mr.  Garrick  started  home 
on  foot,  and  he  called  him  back,  and  told  him  to  go  home  on 
the  velocipede,  and  Mr.  Garrick  came  back,  and  started  home 
on  it."     The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
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for  the  sum  of  $1,995, — the  whole  amount  claimed  in  the 
complaint;  and,  judgment  having  been  entered  thereon,  de- 
fendant appeals  upon  the  several  exceptions  set  out  in  the 
record. 

The  first  exception  complains  of  error  in  allowing  the  testi- 
mony above  stated   to  be  received   over  the  objection   of 
defendant.     It  seems  to  us  that  these  declara- 
tions of  Renfroe,  made  after  the  event,  were  no  Kvidence-^uSn-^ 

leuBrror. 

part  of  the  res  gesta^  and  were  not  made  in  the 
course  of  his  agency,  and  were  therefore  inadmissible,  under 
the  case  of  Petrie  v.  Railway  Co.,  27  S.  C.  63,  2  S.  E.  837. 
But,  while  there  was  error  in  the  ruling  of  the  circuit  judge 
as  to  the  admissibility  of  the  testimony  above  referred  to  and 
stated,  yet  such  error  was  rendered  entirely  harmless  by  rea- 
son of  the  fact  that  the  testimony  of  J.  Lee  Nease  and  S.  B* 
Sawyer,  Jr.,  received  without  objection,  was  quite  sufficient 
to  prove  the  same  fact  which  the  declarations  objected  to- 
tended  to  prove.  This  exception  must  therefore  be  over- 
ruled. 

Exception  2  is  in  the  following  form  :  **Because  his  honor^ 
the  circuit  judge,  erred  in  making  the  qualifications  in  his 
charges  upon  the  requests  1,  2,  and  3  of  the 

XxOOPtiOQS. 

defendant's  counsel,  whereas  he  should  have 
granted  said  requests  without  qualification .  * '  This  exception 
is  entirely  too  general  to  entitle  it  to  any  consideration  oa 
our  part,  under  the  well -settled  rule,  which  has  been  so  often 
applied  as  to  supersede  the  necessity  for  any  citation  of  au  - 
thority.  Indeed,  it  is  difficult  to  conceive  how  an  exception 
could  have  been  made  more  general  than  this.  We  may  add, 
however,  that  the  circuit  judge  could  not  have  charged  either 
the  first  or  second  requests  to  charge  without  violation  of  the 
constitutional  provision  forbidding  a  charge  on  the  facts. 
He  could  not  instruct  the  jury  that  any  given  state  of  facts 
would  constitute  negligence,  either  contributory  or  otherwise, 
for  that  was  a  question  for  the  jury  to  determine  under  all 
the  facts  and  circumstances  of  the  case.  China  v.  City  of 
Sumpter  (S.  C.)  29  S.  E.  206.     As  to  the  fourth  request,  that 
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was  distinctly  charged,  and  all  that  the  circuit  judge  did  was 
simply  to  go  on  and  explain  the  nature  of  ^the  contributory 
negligence  on  the  part  of  the  plaintiff,  which  would  relieve 
the  defendant  from  liability;  and  in  this  there  was  no  error. 

The  third  exception  is  in  these  words  :  ''Because  his  honor, 
the  circuit  judge,  erred  in  his  charge  to  the  jury  in  stating  as 
follows:  *  If  there  was  gross  carelessness  or  recklessness  or 
willfulness,  then  you  may  give  what  is  known  as  punitive  or 
smart-money  damages.  So,  it  is  for  you  to  say  what  dam- 
ages should  be  awarded  to  her,  if  you  find  she  is  entitled  to 
recover.'  ''  This  exception  raises  the  main  question  in  the 
case,  and  is  the  one  to  which  the  argument  was  principally 
directed.  It  is  an  entirely  novel  question, — in  this  state  at 
least, — and  its  solution  depends  upon  the  proper  construction 
of  the  statute,  under  which  alone  can  such  an  action  as  this 
be  maintained.  Before  proceeding,  however,  to  consider  this 
question,  it  will  be  necessary  to  dispose  of  two  preliminary 
objections  which  have  been  raised  by  counsel  for  respondent : 
(1)  That  the  exception  is  too  general;  (2)  that  the  jury 
could  not  have  considered  the  question  of  exemplary  dam  - 
ages  in  making  up  their  verdict. 

As  to  the  first  objection,  while  there  are  cases  which  con- 
demn the  practice  of  framing  exceptions  by  basing  them  upon 
mere  extracts  from  the  judge's  charge,  in  which  no  distinct 
^^^^^  legal  proposition  is   stated,   yet   this  case  does 

not  come  under  such  an  objection.  Here  the 
circuit  judge,  in  his  charge^  has  stated  a  distinct  and  sepa- 
rate legal  proposition,  as  applicable  to  this  case;  and,  if 
there  is  error  in  such  statement  of  the  legal  proposition,  then 
such  error  is  sufficiently  pointed  by  the  exception.  The  first 
objection  is  not  tenable. 

As  to  the  second  objection,  we  do  not  see  how  it  is  possible 
for  this  court  to  ascertain  what  elements  of  damages  the  jury 
considered  in  making  up  their  verdict.  All  that  we  can 
g^^^  possibly  know  is  that  the  jury  were  explicitly 

instructed  that  **if  there  was  gross  carelessness 
or   recklessness   or  willfulness,"    then  that  they  might  give 
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exemplary  damages ;  and,  if  the  law  does  not  allow  such 
damages  in  a  case  like  this,  then  there  was  error  of  law  in 
the  charge ;  and  we  have  no  right  to  conjecture  or  speculate 
as  to  what  effect  such  ei3*oneous  instruction  may  have  had 
upon  the  minds  of  the  jury.  But  it  is  said  in  the  argument 
here  that  '^exemplary  damages  were  not  insisted  upon, 
neither  was  any  proof  offered  respecting  such  damages.'* 
We  can  only  say  that  the  **case**  does  not  disclose  the  fact 
that  exemplary  damages  were  not  insisted  upon ;  and  it  is 
from  that  source  alone  that  we  are  at  liberty  to  ascertain 
what  occurred  in  the  court  below.  But  we  do  learn  from  the 
**case'*  that  plaintiff  offered  evidence  tending  to  show  that 
the  defendants,  by  their  agents,  were  running  a  heavy  ma- 
terial train,  in  the  nighttime,  backward,  without  lights,  over 
a  road  on  which  it  was  reasonable  to  expect  that  some  one 
of  the  employees  of  the  company  might  be  passing  on  the 
velocipede,  which  plaintiff's  testimony  tended  to  show,  was 
habitually  used  by  the  employees  in  passing  from  their  work, 
just  about  the  time  the  disaster  occurred.  If  this  was  not 
testimony  tending  to  show  **gross  carelessness,"  if  not 
** recklessness,'*  it  is  difl&cult  to  say  what  was  its  intention. 
The  second  objection  is  not  tenable. 

We  come,  then,  to  the  consideration  of  the  question  pre- 
sented by  the  third  exception.  Is  a  plaintiff  in  a  case  like 
this  entitled  to  recover  exemplary  damages, — sometimes 
called  vindictive  or  punitive  damages, — or  is  he  limited  to 
the  damages  expressly  provided  for  in  the  statute,  to  wit, 
such  damages  as  the  jury  ** may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively 
for  whom  and  for  whose  benefit  such  action  shall  be 
brought?"  It  is  not,  and  cannot  be,  denied  that,  prior  to 
the  passage  of  the  act  of  1859  (12  St.  at  Large,  p.  825),  au 
action  of  this  kind  could  not  have  been  maintained  at  all,  and 
no  damages  of  any  kind  could  have  been  recovered  by  any 
person.  It  is  obvious,  therefore,  that  the  plaintiff  in  this 
case  derives  her  right  to  bring  this  action  solely  from  the 
13  (N  s)  A  &  E  R  Cai— 35 
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provisions  of  the  statute  above  referred  to,  and  the  extent 
and  measure  of  her  rights  must  be  determined  by  a  proper 
construction  of  those  provisions.  The  title  of  that  act  is  as 
follows :  ''An  act  to  provide  for  compensation  in  damages  to 
the  families  of  persons  killed  by  the  fault  of  others."  The 
first  section  of  the  act  reads  as  follows:  **That  whenever > 
after  the  passing  of  this  act,  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another,, 
and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and  in 
every  such  case,  the  person  or  corporation  who  would  have 
been  liable,  if  death  had  no,  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  although  the  death  shall  have  been  caused  under 
such  circumstances  as  make  the  killing  in  law  a  felony.'* 
The  second  section  reads  as  follows  :  **That  every  such  ac- 
tion shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and 
children  of  the  person  whose  death  shall  have  been  so  caused, 
and  stiall  be  brought  by,  or  in  the  name  of,  the  executor  or 
administrator  of  such  person,  and,  in  every  such  action,  the 
jury  may  give  such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the  parties  respec- 
tively for  whom  and  for  whose  benefit  such  action  shall  be 
brought,  and  the  amount  so  recovered  shall  be  divided 
among  the  before -mentioned  parties  in  such  shares  as  they 
would  have  been  entitled  to  if  the  deceased  had  died  intes- 
tate, and  the  amount  recovered  had  been  personal  assets  of 
his  or  her  estate,'*  etc.  The  balance  of  this  section  need  not 
be  quoted,  as  we  do  not  deem  it  pertinent  to  the  question 
presented  by  this  appeal.  The  third  section  need  not  be 
copied,  as  its  sole  purpose  seems  to  be  to  prevent  a  double 
recovery  for  the  same  injury,  as  was  said  in  the  case  of  Price 
V.  Railway  Co.,  33  S.  C.  561, 12  S.  E.  413.  This  act  of  1859 
was  incorporated  in  the  General  Statutes  of  1882  as  sections 
2183-2186,  inclusive,  in  substantially  the  same  terms,  and 
has  here  lately  been  incorporated  in  the  Revised  Statutes  of 
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1893  as  sections  2315-2318,  inclusive,  in  like  terms,  except 
for  the  insertion  of  the  amendment  made  by  the  act  of  1893 
(21  St.  at  Large,  p.  523),  which  amendment  does  not  affect 
the  present  inquiry.  So  that  the  law  now  stands  pre- 
cisely as  it  did  upon  the  passage  of  the  act  of  1859,  with  the 
single  addition  made  by  the  amendment  of  1893,  to  the 
clause  providing  for  the  benefit  of  what  persons  the  action 
shall  be  brought,  which  amendment,  manifestly,  does  not  in 
any  way  affect  the  present  inquiry. 

lyooking  at  the  title  of  the  act  of  1859,  it  is  very  manifest 
that  the  intention  of  the  legislature  was  "to 'provide  for 
the  compensation  in  damages  to  the  families  of  persons 
killed  by  the  fault  of  others,"  for  it  is  so  expressly  declared 
in  the  title.  Now,  while  it  is  true  that  in  England  it  was  held 
that  the  title  was  no  part  of  the  statute,  and  therefore  could 
not  afford  any  light  in  the  construction  of  the  statute,  for 
the  reason  that,  under  the  practice  there,  it  was  usually 
framed  by  the  clerk  of  the  house  in  which  it  first  passes, 
after  the  passage  of  the  bill,  yet  even  their  authorities  may 
be  found  holding  that  **the  title  to  an  act,  though  no  part  of 
an  act,  is  not  to  be  wholly  disregarded  in  putting  a  construc- 
tion upon  the  statute.  The  object  of  the  legislature  is  very 
often  avowed  in  the  title  to  an  act,  as  well  as  in  the  preamble.  * " 
Pott.  Dwar.  St.  103.  But,  as  shown  by  the  notes,  the  rule  is 
otherwise  in  this  country,  where  the  whole  statute,  including 
the  title  as  well  as  the  preamble  (if  any),  is  all  before  the 
legislature  when  the  act  is  upon  its  passage,  and  where,  we 
may  add,  the  title  is  not  unfrequently  amended  before  the 
bill  passes  its  final  reading.  So,  also,  it  is  said,  in  End. 
Interp.  St.  §  58,  after  stating  the  rule  in  England:  **In 
this  country,  whilst  the  title  of  a  statute  is  not,  in  general, 
regarded  as  a  part  of  the  same,  it  i&,  nevertheless,  regarded 
as  a  legitimate  aid  in  ascertaining  the  intention  of  the 
legislature  when  the  language  and  provisions  in  the  body 
of  the  act  are  ambiguous  and  of  doubtful  meaning  and 
application.'*  But  we  need  not  pursue  the  discussion  of 
this  point,  as  it  has  been  conclusively  determined  by  one 


548  DEATH  BY  WRONGFUL  ACT  ^"o^  ^^I 

(NS) 

Garrick  v.  Florida  Cent.  &  P.  R.  Co 

of  our  own  decisions, — State  v,  Stephenson,  2  Bailey,  334, 
where  it  was  distinctly  held  that  the  title  of  a  statute  may 
be  resorted  to,  as  well  as  the  preamble,  to  aid  the  inter- 
pretation, even  in  the  case  of  a  penal  statute. 

We  have,  therefore,  here,  first,  the  title  of  the  act,  in 
which  the  avowed  object  of  the  statute  was  to  provide 
compensation  in  damages  for  the  families  of  persons  killed 
by  the  fault  of  others ;  and  next  we  have,  in  the  second 
section  of  the  act,  language  by  which  it  is  distinctly'  declared 
what  kind  of  damages  the  jury  may  give  in  such  cases, — 
**such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively'^  for 
whom  and  for  whose  benefit  such  action  shall  be  brought"  ; 
and  this  necessarily  implies  compensatory  damages,  and 
not  exemplary  or  punitive  damages,  for  it  is  impossible  to 
conceive  how  exemplary  or  punitive  damages  could  be 
^'proportioned"  to  the  injury  resulting  to  the  parties  intended 
to  be  benefited,  while  it  is  very  easy  to  see  how  compen- 
satory damages  could  be  measured  and  proportioned  to  the 
injury  sustained  by  the  parties  intended  to  be  benefited. 
Compensatory  damages  and  exemplary  or  punitive  damages 
are  of  an  entirely  different  nature,  and  rest  upon  wholly  differ- 
ent principles.  The  former  is  intended  to  provide  a  recom- 
pense for  injuries  sustained,  while  the  latter  is  intended  only 
as  a  punishment  to  the  wrongdoer,  and  to  furnish  an 
example  to  him  and  other  wrongdoers  of  the  danger  attend- 
ing such  wrongdoing.  Hence  it  is  very  natural  to  find 
that  the  legislature,  after  having  distinctly  declared,  in 
the  title  of  the  act,  that  their  intention  was  to  provide 
for  compensatory  damages,  has,  in  the  body  of  the  act, 
carried  out  such  intention  by  declaring  what  kind  of  damages 
the  jury  might  give  in  those  cases  in  which,  for  the  first 
time*  a  right  of  action  was  provided  for.  It  seems  to  us 
very  clear,  therefore,  that  the  legislature,  in  providing  for 
a  right  of  action  which  never  before  existed,  has  manifested, 
in  unmistakable  terms,  its  intention  to  provide  that,  in  such 
new  action,  compensatory  damages  may  be  recovered,  and 
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has  made  no  provision  for  the  recovery  of  any  other 
kind  of  damages;  and  that  no  court  has  the  power  to 
amend  the  act  by  adding  to  the  expressly  declared  intention 
of  the  legislature  a  further  provision  that  in  such  an  action 
damages  other  than  compensatory  may  be  recovered.  The 
legislature  having  said  that  the  object  of  the  act  was  to 
enable  the  sufferers  to  recover  compensation  in  damages,  the 
courts  are  not  at  liberty  to  say  that  another  kind  of  damages, 
intended  as  a  punishment  for  the  wrongdoer,  may  also  be  re- 
covered. The  legislature  having  said  that  its  object  was  com  - 
pensation,  the  courts  have  no  authority  to  say  that  its  object 
was  punishment  also.  If  the  legislature  had  intended  to 
authorize  the  recovery  of  any  kind  of  damages  in  this  new 
action  there,  for  the  first  time,  authorized,  it  would  have 
been  very  easy  and  most  natural  to  have  said  so.  But  the 
legislature  did  not  so  say.  On  the  contrary,  after  providing, 
in  the  first  section,  that  in  a  case  like  this  **an  action  for 
damages"  might  be  bought,  it  proceeds,  in  the  next  section, 
to  provide  what  kind  of  damages  may  be  recovered, — pre- 
cisely in  accordance  with  the  object  of  the  act  as  expressly 
declared  in  the  title.  If  the  legislature  had  made  no  further 
provision  than  that  contained  in  the  first  section  of  the  act, — 
authorizing  '*an  action  for  damages," — then,  possibly,  it 
might  have  been  inferred  that  the  intention  was  (though 
contrary  to  the  avowed  object  declared  in  the  title)  to  confer 
the  right  to  recover  any  kind  of  damages  recoverable  in  other 
actions  of  a  similar  character.  But  when,  in  the  second  sec- 
tion, the  legislature  proceeded  to  prescribe  what  kind  of 
damages  might  be  recovered,  precisely  in  accordance  with  the 
avowed  object  of  the  act,  as  expressly  declared  in  the  title, 
there  is  no  room  for  any  such  inference. 

It  is  quite  true,  as  has  been  held  in  Petrie  v.  Railway  Co., 
29  S.  C.  303,  7  S.  E.  515,  and  affirmed  in  Strother  v.  Railway 
Co.,  47  S.  C.  375,  25  S.  E.  272,  and  now  again  affirmed  in 
this  case,  that  the  measure  of  damages  is   not  Death  by  wronff- 

ful  Ac^— Bxem- 

the  pecuniary  loss  alone  of  the   beneficiaries  in  piary  Damages, 
a    case  like  this,  but    the    jury    may  give    such   damages 
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place  any  other  limit  upon  the  damages  authorized  to  be 
recovered.  The  same  may  be  said  of  the  case  of  Reed  v. 
Railway  Co.,  37  S.  C.  42,  16  S.  E.  289,  for  the  sole  question, 
so  far  as  this  matter  is  concerned,  which  was  either  consid- 
ered or  decided  in  that  case,  was  whether  an  action  could  be 
maintained  by  the  administrator  of  one  who  had  been  instan- 
taneously killed ;  and  we  are  unable  to  find  anything  in  the 
language  used  by  Mr.  Justice  Pope,  in  vindicating  the 
conclusion  of  the  court,  which  indicates  even  that  his  mind 
was  ever  turned  to  the  question  which  we  are  now  called  upon 
to  decide.  He  was  not  called  upon  to  express  or  even 
indicate  any  opinion  upon  the  question  before  us,  and  he  did 
not  express  or  even  intimate  any  opinion  as  to  such  question. 
After  a  very  careful  consideration  and  study  of  this  case» 
we  are  of  opinion  that  the  circuit  judge  erred,  as  matter  of 
law,  in  instructing  the  jury  that,  **if  there  was  gross  care* 
lessness  or  recklessness  or  willfulness,  then  you  may  give 
what  is  known  as  punitive  or  smart-money  damages";  as 
the  statute  which  alone  authorizes  the  bringing  of  this  action 
does  not  contemplate  or  permit  damages  of  that  character 
to  be  awarded  in  such  a  case  as  this.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded  to  that  court  for 
a  new  trial. 

Gary,  A.  J.  (dissenting.)  I  cannot  concur  in  the  opinion 
of  Mr.  Chief  Justice  McIver,  as  it  seems  to  me  it  was 
the  intention  of  the  statute  under  which  this  action  was 
brought  that  the  representatives  of  a  person  killed  by  the 
wrongful  act,  neglect,  or  default  of  another  should  have  the 
right  to  recover  any  kind  of  damages  which  could  have  been 
recovered  if  death  had  not  resulted  from  the  wrongful  act. 


NOTE. 


Death  by  Wrongful  Act — Exemplary  Damages.-^Whether  such 
damag-es  are  recoverable  in  an  action  for  wrong^fully  causing  the 
death  of  a  person  must  depend  upon  the  provision  of  the  statute  fiz«^ 
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ing  the  damages  to  be  recovered.  Where  the  statute,  expressly  or 
by  clear  implication,  limits  the  damages  recoverable  to-the  pecuniary 
injury  sustained  by  the  beneficiaries  by  reason  of  the  wrongful 
death,  the  damages  must  be  compensatory  merely,  and  nothing  can 
be  allowed  as  exemplary  or  punitive  damages. 

Alabama. — Under  the  statute  which  entitles  the  personal  repre- 
sentative of  an  employee,  whose  death  is  caused  by  the  negligence 
of  the  employer,  to  maintain  an  action  (Code,  §§  2590,  2591),  the 
recovery  is  limited  to  actual  compensation  for  the  pecuniary  loss 
suffered  by  those  entitled  to  inherit  bis  estate  according  to  the 
statutes  of  distribution.  McAdory  v,  Louisville,  etc.,  R.  Co.,  94 
Ala.  272;  James  r.  Richmond,  etc.,  R.  Co.,  92  Ala.  231 ;  Louisville^ 
etc.,  R.  Co.  I/.  Trammell,  93  Ala.  350  ;  Louisville,  etc.,  R.  Co.  v.  Orr» 
91  Ala.  548.  And  the  damages  recoverable  by  the  father  for  the 
death  of  his  minor  son  (Code,  §  2588)  are  compensatory  merely,  and 
not  punitive.     Williams  v.  South,  etc.,  Alabama  R.  Co.,  91  Ala.  635. 

In  Richmond,  etc.,  R.  Co.  v.  Freeman,  97  Ala.  289,  §  2589,  Code 
1886,  was  held  to  be  punitive  in  its  nature,  and  to  require  the  jury 
to  assess,  without  regard  to  actual  compensation,  such  damages  as 
they  may  deem  necessary  to  effect  the  punishment  of  the  defend- 
ant for  the  wrongful  act  by  which  the  death  of  the  plaintiff's 
intestate  was  caused.  See  Kansas  City,  etc.,  R.  Co.  v.  Sanders,  98 
Ala.  293.  See  also  Savannah,  etc.,  R.  Co.  v.  Shearer,  58  Ala.  672; 
South,  etc.,  Alabama  R.  Co.  v.  Sullivan,  59  Ala.  272. 

California, — Lange  v,  Schoettler,  115  Cal.  388 ;  Munro  v.  Pacific 
Coast  Dredging,  etc.,  Co.,  84  Cal.  515,  18  Am.  St.  Rep.  248 ;  Morgan 
V,  Southern  Pac.  Co.,  95  Cal.  510,  29  Am.  St.  Rep.  143,  construing  % 
377  of  Code  of  Civ.  Pro. 

But  under  the  Act  of  April  26,  1862,  exemplary  damages  were 
recoverable  for  the  death  of  an  infant.  Meyers  v,  San  Francisco,. 
42  Cal.  215. 

Illinois, — No  such  damages  are  recoverable  in  this  class  of  actions* 
and  therefore  evidence  as  to  the  wealth  of  the  defendant  is  not  com- 
petent. Conant  v,  GrifSn,  48  111.  410.  See  also  Chicago  ConsoK 
Bottling  Co.  V,  Tietz,  37  111.  App.  599  (proper  instruction). 

Iowa, — The  rule  seems  to  be  that  the  jury  must  be  confined  to  a 
consideration  of  the  actual  pecuniary  damages,  and  cannot  award 
punitive  damages.  See  Donaldson  v.  Mississippi,  etc.,  R.  Co.,  18 
Iowa  290,  87  Am.  Dec.  391 ;  Rose  v,  Des  Moines  Valley  R.  Co.,  39 
Iowa  246.  Compare  Sherman  v.  Western  Stage  Co.,  24  Iowa  515» 
where  the  question  as  to  whether  such  damages  could  be  allowed 
was  left  undetermined. 

Louisiana, — No  such  damages  are  recoverable  in  an  action  by  a 
father  to  recover  for  the  death  of  his  child.  Hamilton  v.  Morgan*}* 
Louisiana,  etc.,  R.  etc.,  Co.,  42  La.  Ann.  824. 
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Minnesota, — Hutchins  v.  St.  Paul,  etc.,  R.  Co.,  44  Minn.  5. 

Mississippi, — It  seems  that  exemplary  damages  are  not  recovera- 
ble. The  statute  (Code  of  1892,  g  663)  provides  that  the  damae^es 
shall  be  **fair  and  just  with  reference  to  the  injury  resulting  from 
such  death  to  the  person  suing."  In  Illinois  Cent.  R.  Co.  v,  Crudup, 
63  Miss.  291,  the  court,  in  construing  the  Tennessee  statute,  held 
that  it  did  not  warrant  a  recovery  of  exemplary  damages,  thoug^h  a 
different  construction  has  been  placed  on  that  statute  by  the  Ten- 
nessee courts.  In  Mobile,  etc.,  R.  Co.  v,  Watly,  69  Miss.  145,  the 
court,  in  denying  the  right  of  the  father  to  recover  damages  for  the 
loss  of  the  society  of  his  son,  said,  by  Campbbi<l,  C.  J. :  "Compen- 
sation for  the  injury  is  to  be  measured  by  the  value  of  the  pecnniarj 
interest  of  the  father  in  his  child.  *  *  *  It  is  a  queUion  of  dol- 
lars enough  to  pay  for  the  loss  the  father  has  sustained  by  the  death 
of  his  child."  It  may  be  that  the  rule  is  changed  by  the  Act  of  1896 
(Acts  of  1896,  p.  96) ,  where  §  663  of  the  Code  of  1892  is  amended  and 
the  jury  are  directed  to  consider  ''all  the  circumstances"  of  the  case 
in  estimating  the  damages. 

New  yi7r>fe.~Under  the  Act  of  1847  the  measure  of  damages  is  the 
pecuniary  loss  sustained  by  the  widow  or  next  of  kin  in  consequence 
of  the  wrongful  death.  The  jury  cannot  award  vindictive  damages 
nor  damages  by  way  of  punishment  to  the  offender.  Wise  v,  Teer- 
penning,  2  Kdm.  Sel.  Cas.  (N.  Y.  Supreme  Ct.)  112. 

Oregon, — Holmes  v,  Oregon,  etc.,  R.  Co.,  6  Sawy.  (U.  S.)  262,  S 
Fed.  Rep.  523,  an  action  by  an  administrator  under  Oregon  Civ. 
Code,  g  367. 

Pennsylvania. — Under  Pa.  Act  of  April  4,  1868,  limiting  the  re- 
covery to  such  damages  as  are  proven  *'  to  have  been  pecuniarily 
suffered  or  sustained,"  exemplary  damages  are  not  recoverable. 
Cleveland,  etc.,  R.  Co.  v.  Rowan,  66  Pa.  St.  393;  Pennsylvania  R. 
Co.  V.  Ogier,  35  Pa.  St.  60;  Pennsylvania  R.  Co.  v,  Henderson.  51 
Pa.  St.  315. 

Washington, — Such  damages  are  not  recoverable  under  Code  Pro., 
§  139,  in  an  action  for  the  death  of  a  child.  Atrops  v,  Costello,  8 
Wash.  149. 

When  the  statute  does  not  so  limit  the  recovery,  it  seems  that 
such  damages  may  be  allowed  vrhere  the  proof  shows  that  the  death 
was  due  to  the  wilful  wrong-doing  of  the  defendant  or  to  such  gross 
negligence  on  his  part  as  indicated  a  wilful  disregard  of  the  rig^hts 
of  the  deceased. 

Connecticut, — Punitive  damages  may  be  awarded  in  a  proper  case. 
Murphy  v.  New  York,  etc.,  R.  Co.,  29  Conn.,  496.  See  also  Linsley 
V,  Bushnell.  15  Conn.  225,  38  Am.  Dec.  79. 

Kansas,— In  Kansas  Pac.  R.  Co.  v.  Cutter,  19  Kan.  83,  exemplary 
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tlamages  for  causing  the  death  of  a  passeng-er  were  not  allowed 
because  the  evidence  did  not  justify  a  finding'  of  such  negligence 
on  the  part  of  the  defendant  as  would  warrant  a  recovery  of  such 
tlamages.  But  it  was  indicated  that  such  damages  were  recoverable 
in  proper  cases. 

Kentueky,—^^  Clark  v.  Louisville,  etc.,  R.  Co.,  (Ky.  1897)  39  S. 
W.  Rep.  840,  holding  that  such  damages  are  recoverable  upon  proof 
that  **the  act  is  wilful  or  the  negligence  is  gross  ;  **BDwler  v,  Lane, 
3  Mete.  (Ky.)  311.  See  alsoClaxton  v,  Lrcxington,  etc.,  R.  Co.,  13 
Bush  (Ky.)  636,  17  Am.  Ry.  Rep.  12;  Louisville,  etc.,  R.  Co.  v. 
Brooks,  83  Ky.  137,  4  Am.  St.  Rep.  135  ;  Owensboro,  etc.,  R.  Co.  v. 
Barclay,  (Ky.  1897)  43  S.  W.  Rep.  177  (action  arising  prior  to  enact- 
ment of  Gen.  Stat.  1894,  §  6). 

In  an  action  under  Ky.  Gen.   Stat.,  c.  57,  g  3,  punitive  damages 
may  or  may  not  be  awarded  by  the  jury,  in  their  discretion.     It  is 
«rror  to  instruct  them  that  they  **should**  give  punitive  damages ' 
if  they  found  defendant  guilty  of   "wilful  neglect."      Louisville, 
^tc,  R.  Co.  z/.  Brooks,  83  Ky.  129,  4  Am.  St.  Rep.  135. 

Where  the  action  is  based  on  §  1  of  c.  57,  Ky.  Gen.  Stat.,  which 
gives  the  personal  representative  a  right  of  action  for  the  negligent 
killing  of  his  intestate,  if  the  deceased  was  not  an  employee  of  the 
railroad  company,  the  right  of  action  is  the  same  as  that  which  the 
-deceased  would  have  had  if  he  had  lived,  and  there  can  be  no  recov- 
ery of  punitive  damages  on  the  ground  that  the  death  was  caused 
by  the  wilful  neglect  of  the  company  or  its  agents.  Cincinnati,  etc., 
R.  Co.  V.  Privitt,  92  Ky.  223. 

A  recovery  of  punitive  damages  for  the  loss  of  life  under  §  3  of 
the  Ky.  Act  of  1854  bars  any  other  action  for  the  fnjury  or  any  of 
its  consequences ;  and  if  a  personal  representative  elects  to  sue  and 
•enforce  the  right  of  action  that  survives  to  him,  he  will  not  be 
allowed  afterwards  to  avail  himself  of  the  benefits  of  the  punitive 
statute  and  recover  under  its  provisions.  Hansford  v,  Payne«  11 
Bush  (Ky.)  380,  distinguished  in  Conner  v,  Paul,  12  Bush  (Ky.)  144. 

In  an  action  under  §  1  and  §  3  of  Ky.  Gen.  Stat.,  c.  57,  an  allega- 
tion of  wilful  negligence  includes  all  inferior  degrees  of  negligence, 
-and  if  the  plaintiff  fails  to  make  out  a  case  for  exemplary  damages 
by  showing  wilful  negligence,  he  may  still  recover  compensatory 
'damages  upon  proof  of  negligence,  if  the  deceased  was  not  an  em- 
ployee of  the  defendant  company.  Clazton  v,  Lexington,  etc.,  R. 
Co.,  13  Bush  (Ky.)  636,  17  Am.  Ry.  Rep.  12.  Compare  Cincinn^iti^ 
-etc.,  R.  Co.  V,  Privitt,  92  Ky.  223. 

Such  damages  are  recoverable  under  Ky.  Stat.,  §  6,  passed  in 
pursuance  of  Const,  of  Ky.  (1891),  §  241.  Louisville,  etc.,  R.  Co.  v, 
Kelly,  (Ky.  1897)  40  S.  W.  Rep.  452 ;  Clark  v,  Louisville,  etc.,  R. 
Co.,  (Ky.  1897)  39  S.  W.  Rep.  840. 


556  DEATH  BY  WRONG,FUI<  ACT  ^^^  ^^ 

(NS) 

Note 

Missouri.— Under  Mo.  Rev.  Stat.  (1879),  g  2123  (g  4425  Stat.  1889), 
which  provides  that  such  damag-es  may  be  recovered,  not  exceeding* 
^ve  thousand  dollars,  as  ''the  jury  may  deem  fair  and  just  with 
reference  to  the  necessary  injury  resulting  from  such  death  to  the 
surviving  parties  who  may  be  entitled  to  sue,  and  also  having  regard 
to  the  mitigating  or  aggravating  circumstances  attending  such 
wrongful  act,  neglect,  or  default,'*  exemplary  damages  are  recover- 
able where  the  proof  is  sufficient  to  warrant  an  award  of  them. 
Gray  v,  McDonald,  104  Mo.  303  ;  Nichols  v,  Winfrey,  79  Mo.  544 ; 
Smith  V.  Wabash,  etc,  R.  Co.,  92  Mo.  360, 1  Am.  St.  Rep.  729  ;  Haehl 
V.  Wabash  R.  Co.,  119  Mo.  325. 

The  case  of  Porter  v.  Hannibal,  etc.,  R.  Co.,  71  Mo.  66,  36  Am. 
Rep.  454,  in  so  far  as  it  asserted  a  diflFerent  doctrine,  has  been  dis- 
approved.    See  ahso  McGowan  v,  St.  Louis  Ore,  etc.,  Co.,  109  Mc 
518;  Fugler  z;.  Bothe,  43  Mo.  App.  44,  construing  R^y,  Stat,  of  Mis- 
•souri,  g§  4426,  4427. 

But  where  the  wrongful  act  was  not  accompanied  by  any  aggra- 
vating circumstance,  and  the  injury  appears  to  have  been  the  result 
merely  of  the  want  of  ordinary  care  on  the  part  of  the  defendant, 
exemplary  damages  are  not  recoverable.  Nor  can  anything  be 
allowed  to  the  father  by  way  of  a  solatium  for  the  mental  agony 
and  distress  occasioned  by  the  death  of  his  son.  Parsons  v.  Mis^ 
souri  Pac.  R.  Co.,  94  Mo.  286. 

The  Revised  Statutes  of  1879,  g  2123,  provide  that  in  an  action  for 
the  death  of  an  employee  the  jury  may  give  such  damages  as  they 
may  deem  fair  and  just  (not  exceeding  two  thousand  dollars)  "with 
reference  to  the  necessary  injury  resulting  from  such  death  to  the 
surviving  parties.  »  »  •  and  also  having  regard  to  the  mitiga- 
ting or  aggravating  circumstances  attending*'  such  death.  In  the 
absence  of  evidence  tending  to  show  aggravating  circumstances, 
the  word  "necessary"  means  "pecuniary,"  and  the  damages  must 
be  compensatory  merely.  Hickman  v.  Missouri  Pac.  R.  Co.,  22  Mo, 
App.  344. 

Tennessee. — In  Illinois  Cent.  R.  Co.  v.  Crudup,  63  Miss.  291,  the 
Mississippi  court,  construing  the  Tennessee  statute  (Act  of  1883,  M. 
&  V.  Code,  4^  3134),  held  that  it  did  not  authorize  the  recovery  of 
punitive  or  exemplary  damages. 

The  statute  provided  that  the  plaintiff  should  be  entitled  to  "re- 
cover for  the  mental  and  physical  suffering,  loss  of  time  and  neces- 
sary expenses  resulting  to  the  deceased  from  the  personal  injuries,, 
and  also  the  damages  resulting  to  the  parties  for  whose  use  and 
benefit  the  right  of  action  survives."  M.  &  V.  Code  (1884),  g  3134  ; 
Shannon's  Code  (1896),  §  4029. 
But  the  Tennessee  courts  have  construed  the  statute  differently 
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and  have  held  that  it  authorizes  an  award  of  exemplary  damages. 
See  Haley  z/.  Mobile,  etc.,  R.  Co.,  7  Baxt.  (Tenn.)  239,  8  Am.  &  Eng. 
R.  Cas.  541 ;  Kansas  City,  etc.,  R.  Co.  v.  Daughtry,  88  Tenn.  721,  45 
Am.  &  Eng.  R.  Cas.  69.  Each  of  these  cases  holds  that  such  dam- 
ages are  recoverable  although  the  death  of  the  deceased  was  instan- 
taneous. See  also  Chesapeake,  etc.,  R.  Co.  v.  Hendricks,  88  Tenn. 
710. 

Texas, — Such  damages  are  recoverable.  March  v.  Walker,  48 
Tex.  372  (decided  under  Act  of  Feb.  2,  1860);  Houston,  etc.,  R.  Co. 
z/.  Bradley,  45  Tex.  171 ;  Southern  Cotton  Press,  etc.,  Co.  v,  Bradley, 
52  Tex.  587. 

The  statute  (Rev.  Stat,  of  Texas,  art.  2901)  provides  that  where 
**death  is  caused  by  the  wilful  act  or  omission  or  g^oss  negligence 
of  the  defendant,  exemplary  as  well  as  actual  damages  may  be  re- 
covered." But  the  proof  of  gross  negligence  must  be  clear  ;  it  must 
be  shown  that  the  act  complained  of  was  done  by  the  direction  of  the 
employer  or  had  been  ratified  and  approved  by  him,  or  that  he  had 
been  guilty  of  gross  negligence  in  the  selection  of  his  employees. 
International,  etc.,  R.  Co.  v.  McDonald,  75  Tex.  41,  42  Am.  &  Eng. 
R.  Cas.  211. 

In  Houston,  etc.,  R.  Co.  v.  Baker,  57  Tex.  419,  11  Am.  &  Eng.  R. 
Cas.  667,  it  was  held  that  a  father  cannot  recover  exemplary  dam- 
ages for  the  wrongful  killing  of  his  son,  he  not  being  an  '*  heir  of 
the  body  "  to  the  deceased. 

K/>^*«/a.— Matthews  v,  Warner,  29Gratt.  (Va.)  570,  26  Am.  Rep. 
3%.     See  also  Norfolk,  etc.,  R.  Co.  v,  De  Board,  91  Va.  700. 


NOHRDKN 
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{Supreme  Court  of  South  Carolina^  March  25^  fSgg.) 

Action  for  Wrongful  Death — Pleading. — A  complaint  under  the 
statute  of  South  Carolina,  providing  that  an  action  for  wrongful 
death  shall  be  brouij^ht  for  the  benefit  of  the  wife,  husband,  parent 
and  children  of  deceased,  was  defective,  in  that  it  failed  to  allege 
that  plaintiff  was  the  only  person  entitled  to  the  benefit  of  the  action. 
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Held^  that  it  was  error  to  refuse  defendant's  motion  to  make  the 
complaint  more  definite. 

Same — Same. — The  cause  of  action  was  the  negligence  of  the 
railroad  company  resulting  in  the  death,  and  certain  city  ordinances 
were  merely  referred  to  as  showing  such  negligence.  Heldy  that  the 
complaint  was  not  defective  because  the  title,  etc.,  of  such  ordinances 
were  not  stated  therein. 

Administrators — Authority — Presumptions. — Where  plaintiff  waa 
appointed  and  qualified  as  deceased's  administrator  only  six  days 
before  the  commencement  of  the  action  and  less  than  a  month  before 
the  motion  was  heard,  the  presumption  was,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  still  such  administrator  at 
both  of  such  dates. 

Exemplary  Damages.*— In  an  action  for  wrongful  death,  under 
such  statute,  exemplary  damages  are  not  recoverable. 

Appeal  by  defendant  from  Charleston  county  circuit 
court  of  common  pleas.     Reversed. 

Fit z Simons  &  Moffett^  for  appellant. 
Murphy  &  Legare^  for  respondent. 

McIvKR,  C.  J.  This  action  was  commenced  on  the  27th  of 
January,  1898,  to  recover  damages  sustained  by  reason  of 
the  death  of  plaintiff's  intestate,  caused,  as  alleged,  by  the 

negligence  of  the  defendant  company   on   the 

Case  stated.  ^  *       ■%  ,    ^  .  -     ^—         •.r.. 

8th  day  of  September,  1897.  The  action  is 
therefore  brought  under  the  provisions  of  the  statute  com- 
monly called  *'Lord  Campbell's  Act,"  now  incorporated  in 
the  Revised  Statutes  of  1893  (volume  l)  as  sections  2315- 
2318.  The  provisions  of  section  2316,  as  amended  by  the 
act  of  1893  (21  St.  at  Large,  p.  523)  are  as  follows:  '*Every 
such  action  shall  be  for  the  benefit  of  the  wife,  husband,  par- 
ent and  children  of  the  person  whose  death  shall  have  been 
so  caused ;  and  if  there  be  none  such,  then  for  the  benefit  of 
the  heirs  at  law  or  distributees  of  the  person  whose  death 
shall  have  been  so  caused  as  may  be  dependent  on  him  for  a 
support;  *  *  *  and  the  amount  so  recovered  shall  be  divided 
among  the  before  mentioned  parties  in  such  shares  as  they 
would  have  been  entitled  to  if  the  deceased  had  died  intestate, 

♦See  Garrick  v,  Florida  Cent.  &  P.  R.  Co.  (S.  Car.),  a»/^  and  noles. 
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and  the  amount  recovered  had  been  personal  assets  of  his  or 
her  estate.*'     In  Lilly  v.  Railroad  Co.,  32  S.  C.  142,  10  S.  E. 
932,  it  was  held  that,  unless  it  is   alleg^ed   in   the  complaint 
that  the    parties    for    whose  benefit  the  action   is  broug^ht 
bear  the  relationship  to  the  intestate  above  mentioned,  the 
complaint  states  no  cause  of  action,  and  is  demurrable.     In 
Reed   v.  Railroad   Co.,  37   S.  C.   42,  16  S.    E.   289,  it  was 
alleged  that  the   intestate  died,  leaving  surviving  him  his 
father  (who  has  since  died),  his  mother,  his  wife,  and  four 
minor  children,  naming  them  (one  of  whom  has  since  died), 
and  that  the  action  was   brought  for  the  benefit  of  the  wife 
and  the  three  surviving  children  and  the  mother  of  said  in- 
testate.    The  court  held  that,  although  the  mother  was  im- 
properly included  among  the  beneficiaries,  that  error  could 
be  corrected  by  striking  out  her   name,  and   overruled   the 
demurrer  so  far  as  based  upon  that  error.     That  case  shows 
that  in  ascertaining  who  are  the  beneficiaries  in  a  given  case 
the  language  in  the  latter  part  of  section   2316,  1  Rev.  St., 
declaring  that  the  amount  recovered  *' shall  be  divided  among 
the  before  mentioned  parties  in  such   shares  as  they  would 
have  been  entitled  to  if  the  deceased  had  died  intestate,  and 
the  amount  recovered  had  been  personal  assets  of  his  or  her 
estate,"  must  not  be  overlooked;  in  other  words,  that  only 
those  of  the  cla.sses  mentioned  in  the  first  part  of  the  section 
— **wife,  husband,  and  children*' — can  share  in  the  distribu- 
tion of  the  amount  recovered,  who  would  have  been  entitled, 
under  the  statute  of  distributions,  to  share  in  the  personal 
estate  of  the  intestate.     Hence  where,  in  the  Reed  Case,  the 
intestate   died,   leaving  a  widow   and   children,    neither  his 
father  nor  his   mother  could   be   included   among  those  for 
whose  benefit  the  action  was   authorized  to  be  brought.     It 
is  scarcely   necessary  to   say   that,  though   this   section  has. 
been  further  amended  by  an  act  approved  Feb.  11,  1898  (22 
St.  at  Large,  p.  788),  such  amendment  cannot  be  applied 
to  this  case,  as  it  was  not  adopted  until  after  the  cause  of 
action  arose,  and  after  this  action  was  commenced. 
The  first   question   presented   by  this  appeal   which   we 


560  DEATH  BY  WRONGFUL  ACT  Vol  XIII 

(NS) 

Nohrden  v.  Northeastern  R.  Co 

propose   to   consider   is   whether   it  was   error  to  refuse  the 
motion  to  make  the  complaint   more  definite  and  certain  by 

stating    whether    the     intestate    **left    a    wife 

Action  for  .     ,  ,  .  ,        ,  ,  ,,  _ 

;^onigf^Death    surviving   him,    or  whether. the  alleged  parent, 

William  C.  Nohrden,  for  whose  benefit  alone 
this  action  is  brought,  is  the  only  party  beneficially  entitled 
under  section  2316  [volume  l]  of  the  Revised  Statutes  of 
1893  of  South  Carolina."  Under  the  law  as  above  stated,  it 
seems  to  us  clear  that  the  plaintiff  should  have  been  required 
to  amend  his  complaint  by  incorporating  therein  such  a 
statement  of  facts  as  would  show  that  he  was  the  only  person 
ior  whose  benefit  the  action  could  be  brought.  The  only 
allegation  in  the  complaint  upon  this  subject,  repeated  in 
totidem  verbis  in  the  statement  of  the  several  causes  of  action 
set  forth  in  the  complaint,  is  as  follows :  **That  the  said 
Harrold  William  Nohrden  left  surviving  him  his  father,  Wil- 
liam C.  Nohrden,  who  has  been  injured  by  his  death  to  his 
damagfe  five  thousand  dollars,  for  whom  and  for  whose 
benefit  this  action  is  brought."  This  allegation  is  far  from 
showing  definitely  and  certainly  that  the  plaintiff  is  a  person 
for  whose  benefit  such  an  action  as  this  may  be  brought,  and 
most  unquestionably  it  does  not  show  that  he  is  the  only 
person  for  whose  benefit  the  action  may  be  brought ;  for 
while  it  is,  no  doubt,  true  that  the  plaintiff  did  survive  his 
son,  yet,  if  the  intestate  died,  leaving  also  a  wife  and  child 
^r  children  him  surviving,  then  the  complaint  fails  to  show, 
definitely  and  certainly,  that  the  person  for  whose  benefit 
the  action  is  alleged  to  have  been  brought  is  the  person 
entitled  to  such  benefit.  It  may  be,  and  probably  is,  the 
fact  that  the  plaintiff  is  the  only  person  entitled  to  the  benefit 
of  the  action,  yet,  as  the  complaint  does  not  state  that  fact, 
— certainly  not  definitely  and  clearly, — there  was  error  in 
refusing  the  motion  to  require  the  plaintiff  to  make  his 
complaint  more  definite  and  certain  in  this  respect.  But  we 
do  not  deem  it  necessary  to  say  anything  more  on  this  point, 
as  it  is  of  but  little  importance,  inasmuch  as  the  plaintiff  can 
very  easily   amend  his  complaint  in  this  respect  before  the 
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new   trial,  which  will  be   ordered  on  another  ground,  can  be- 
had ;  and  he  is  hereby  given  leave  to  do  so. 

The  second  ground  upon   which  this  motion  is   based,  or, 
rather,  the  second   defect  in  the  statements  of   the  complaint ; 
relied   on   to  support  the   motion, — the   failure   to  state,  in, 
paragraph  2  of  the  third  cause  of  action,  certain 

Baxne — Baxne* 

facts, — cannot  be  sustained.     The  defect  relied 
on  is   the  failure  to  state  ** the  title,   date,  and  authority   for 
passage  and  publication  of  the  alleged  Revised  Ordinances  of 
the  city  of  Charleston,  and  the  substance  of  the  alleged  section, 
605  thereof ;  and  the  same  with  regard  to  the  alleged  amend  - 
ment  thereto,  referred  to'*  in  said  paragraph.     This  is  not  an 
action  to  enforce  the  performance  of  any  duty  imposed  by  an 
ordinance  of  the  city  of  Charleston,  or  to  enforce  the  payment 
of  any  tax  or  penalty   imposed  by  such   ordinance,    but  the 
cause   of   action  here   is   the   negligence    of  the    defendant 
company  resulting  in   the  death  of  the   intestate ;  and  the- 
ordinances  of  the  city  are  only  referred   to  as  showing  such 
negligence.     The  case   of   City    Council   of    Charleston    v.. 
Ashley  Phosphate  Co.,  34  S.  C.  541,  13  S.  E.  845,  relied  on: 
by  counsel  for  appellant,    does  not,   therefore,  apply  to  this; 
case. 

The  third  feature  in  which  the  complaint  is  claimed  to  be 
defective  is  in   failing  to  allege  that  the  plaintiff  is    now  the 
duly -qualified   administrator  of  the  intestate.     A   sufficient 
answer  to  this  point  will  be  found   in  the  alle- 
gation  in   the   complaint   as    follows:     **That  Authority-pre-~" 

°  '^  sumptions. 

letters  of  administration  have  been  granted  by 
the  probate  court  of  Charleston  county  unto  the  plaintiff ,. 
William  C.  Nohrden,  on  the  21st  day  of  January,  A.  D.  1898, 
who  thereupon  duly  qualified  as  such  administrator,  and 
entered  upon  the  discharge  of  the  duties  of  his  said  ofl5ce.'* 
If  the  plaintiff  was  appointed  and  qualified  as  administrator 
only  six  days  before  the  action  was  commenced,  and  less 
than  a  month  before  the  motion  was  heard,  it  seems  idle  to- 
say   that  there  would  be   any  doubt  that  he   was  still   the: 

13  (N  8)  A  E  R  Cas— 36 
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administrator  when  the  action  was  commenced  and  when  the 
motion  was  heard,  for,  as  matter  of  law,  he  could  not  com- 
plete his  duties  as  administrator,  so  as  to  become  entitled  to 
his  discharge  within  that  time,  and  there  is  not  the  slightest 
intimation,  even  in  the  argument,  that  his  letters  of  adminis- 
tration have  ever  been  revoked. 

Our  next  inquiry  is  whether  there  was  error  in  overruling 
the  demurrer  to  the  third  cause  of  action  set  out  in  the 
complaint,  based  upon  the  omission  to  set  out  the  title  or 
substance  of  the  ordinance  of  the  city  council  of  Charleston 
referred  to  in  paragraph  2  of  the  third  cause  of  action ;  and 
also  upon  the  ground  that  there  is  no  allegation  that  said 
ordinance  authorized  an  action  of  a  civil  nature  for  its 
violation,  or  that  said  ordinance  contained  no  provision  for 
its  enforcement,  or  remedj'^  for  its  violation.  This  has  been 
disposed  of  by  what  we  have  already  said  in  considering  the 
motion  to  make  the  complaint  more  definite  and  certain. 
There  was  no  error  in  overruling  the  demurrer. 

The  only  remaining  question  which  we  propose  to  consider 
is  that  presented  by  the  sixth  and  seventh  exceptions,  in 
which  error   is  imputed   to  the   circuit  judge   in  refusing  to 

charge,  as  requested,  that  **no  exemplary, 
2JSi?**^"^ °""  punitive,  or  vindictive  damages  can  be  re- 
covered in  this  case,"  and  in  charging,  on  the 
contrary,  that  such  damages  could  be  recovered  in  this  action 
if  the  injury  complained  of  was  done  ** wantonly,  willfully,  or 
through  gross  negligence.'*  This  question  has  been  conclu- 
sively determined  in  the  very  recent  case  of  Garrick  v.  Rail- 
road Co.  (S.  C.)  31  S.  E.  334,  where  this  court,  after  able 
and  elaborate  argument,  and  upon  full  and  careful  considera- 
tion,determined  that  in  an  action  like  this  exemplary  damages 
cannot  be  recovered ;  and  we  have  not  seen  or  heard 
anything,  since  that  decision  was  made,  sufficient  to  warrant 
a  reconsideration  of  the  question.  These  exceptions  must, 
therefore,  be  sustained.  As  to  the  other  questions  presented 
by  the  exceptions,  we  do  not  deem  it  necessary  or  profitable 
to   consider  them,  as  they  may  not  arise  on  the   new   trial 
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which  must  be  ordered.  The  judgfment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  reversed,  and  the  case  be 
remanded  to  that  court  for  a  new  trial,  with  leave  to  the 
plaintiff  to  amend  his  complaint  as  hereinabove  indicated. 


Bachman 

V, 

Philadelphia  &  R.  R.  Co.  ei  aL 

{Supreme  Court  of  Pennsylvania^  March  /2,  i8g8.) 

Wrongful  Death— Limitations— Statutes.*— The  act  of  1851  (P.  L. 
674),  g^ives  a  right  of  action  to  the  widow  or  personal  representa- 
tive of  one  whose  death  was  unlawfuUy  caused,  and  the  act  of  1855 
(P.  L.  309),  prescribes  that  such  an  action  must  be  brought  within 
one  year  after  the  death.  Held^  that  such  acts  are  general  laws  ; 
and  that  the  act  of  1855  is  not  annulled  by  th^  constitutional  pro- 
vision avoiding  all  acts  prescribing  any  limitation  of  time  for  suits 
against  corporations  difiPerent  from  those  fi^ed  by  general  laws 
regulating  actions  against  natural  persons/ 

Appeal  by  plaintiff  from  Lehigh  county  court  of  common 
pleas.     Affirmed. 

Opinion  of  the  trial  court. 

**In  the  statement  it  is  averred  that  Henry  Bachman,  the 
husband  of  plaintiff,  was  instantly  killed  by  the  alleged 
negligence  of  defendant  on  August  31,  1894,  for  which  dam- 
ages are  claimed  by  the  plaintiff.  This  action  was  brought 
on  March  9,  1896.  The  statement  is  demurred  to  on  the 
ground  that  the  action  was  not  brought  within  one  year  after 
said  death.  For  reasons  set  forth  in  an  opinion  filed  by 
this  court  in  Grath  z/.  Iowa  Barb-Wire  Co.,  No.  26,  Sep- 
tember term,  1894,  the  demurrer  is  sustained." 

The  opinion  in  Grath  against  the  Iowa  Barb -Wire  Com- 

♦.\8  to  Limitation  of  Actions  for  Death  by  Wrongful  Act,  see  8 
Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  874  et  seq,  and,  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,873.- 
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pany,  referred  to  in  the  court's  opinion  in  this  case  reads  as 
follows : 

**The  cause  of  action  averred  is  that  defendant,  by  negli- 
gence, caused  the  death  of  plaintiff's  minor  unmarried  son. 
The  action  was  brought  more  than  one  year  after  the  son's 
death.  Defendant  demurred  to  the  statement  of  cause  of 
action.  The  ground  of  the  demurrer  is  that  the  action  does 
not  lie,  because  not  brought  within  one  year  after  the  death, 
as  required  by  the  second  section  of  the  act  of  1855  (P.  L. 
309).  As  to  this,  plaintiff's  counsel  insists  that  said  one- 
year  limitation  is  abrogated,  and  actions  of  this  nature  are 
left  under  the  act  of  1713,  limiting  actions,  by  virtue  of 
article  3,  §  21,  of  the  constitution  of  this  state,which  provides 
that  'no  act  shall  prescribe  any  limitation  of  time  within 
which  suits  may  be  brought  against  corporations  for  injuries- 
to  persons  or  property  or  for  other  causes  different  from 
those  fixed  by  general  laws  regulating  actions  against 
natural  persons,  and  such  acts  now  existing  are  avoided.' 
The  argument  in  this  reference  is  that  said  act  of  1855,  and 
that  of  1851  (P.  L.*674),  which  gives  a  right  of  action  to  the 
widow  or  personal  representative  of  one  whose  death  was 
unlawfully  caused,  are  not  general  laws,  that  said  act  of 
1855,  picks  out  a  particular  class  from  a  general  class.  The 
court  is  of  the  opinion  that  this  action  cannot  be  sustained. 
At  common  law  an  action  for  malfeasance  or  misfeasance 
died  with  the  person.  A  personal  right  of  action  dies  with 
the  person,  was  the  maxim.  Broom,  Leg.  Max.  702.  There- 
fore, the  act  of  1851,  conferring  a  right  of  action,  and  that  of 
1855,  designating  the  beneficiaries  and  the  time  within  which 
suit  should  be  instituted,  relate  to  a  class.  A  class  was 
created  by  said  legislation.  Said  one -year  limitation  is  as 
general  a  law  as  can  be  conceived,  unless  it  were  conceded 
that,  to  be  a  general  law,  the  law  must  embrace  all  human 
beings,  all  kinds  of  property,  of  all  legal  remedies,  which,  of 
course,  would  be  impracticable. 

*'The  foregoing  is  a  reply  to  plaintiff's  counsel's  chief  ar- 
gument ;  but  that  argument  does  not  bear  on  the  real  question.. 
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Said  provision  of  the  constitution  avoids  all  acts  of  assembly 
that  prescribe  any  limitation  of  time  for  suits  against  corpo- 
rations different  from  those  fixed  by  general  laws  regulating 
actions  against  natural  persons.  No  difference  as  to  rights 
exist  between  corporations  and  natural  persons  by  rea- 
son of  said  acts  of  1851  and  1855.  Said  act  of  1851 
(section  18)  saves  from  abatement  by  the  death  of 
the  plaintiff  all  actions  for  injuries  to  the  person  by 
negligence  or  default,  and  declares  (section  19)  that 
whenever  death  shall  be  occasioned  by  unlawful  violence  or 
negligence,  and  no  suit  be  brought  by  the  injured  party  in 
his  lifetime,  the  widow  or  personal  representatives  may  re- 
cover damages.  The  first  section  of  l;he  act  of  1855  designates 
what  relatives  of  the  deceased  may  recover  for  any  injury 
causing  death ;  and  the  second  section  prescribes  what  the 
declaration  shall  set  forth,  and  declares  that  such  action  shall 
be  brought  within  one  year  after  the  death,  and  not  thereafter. 
It  cannot  be  said  that  said  legislation  affects  only  corpora - 
tions ;  for  natural  persons  as  well  as  corporations  are  made 
defendants  in  actions  for  damages  for  injuries  causing  death. 
This  court  is  but  treading  the  path  beaten  by  the  common  pleas 
judges  who  decided  Kashner  v.  Railroad  Co.,  42  Leg.  Int. 
346;  Black  2/.  Nockamixon  Tp.,  2  Pa.  Co.  Ct.  R.  116;  Was- 
son  V.  Railroad  Co.,  25  Pittsb.  Leg.  J.  184,  and  Jacobs  v. 
Railroad  Co.,  6  Pa.  Co.  Ct.  R.  60.'' 

James  L.  Marsteller^  for  appellant. 
R,  E.  Wright y  for  appellees. 

Per  Curiam.  For  reasons  given  by  the  learned  president 
of  the  court  below,  he  was  clearly  right  in  entering  judgment 
for  the  defendant  on  the  demurrer  to  plaintiff's  statement. 
All  that  is  necessary  to  be  said  on  the  question  involved  will 
be  found  in  the  opinion  to  which  he  refers  in  disposing  of  the 
demurrer.     Judgment  affirmed. 
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Glover 

V. 

Savannah,  F.  &  W.  Ry.  Co. 
Savannah,  F.  &.  W.  Ry.  Co. 

V, 

Glover. 

(Supreme  Court  of  Georgia j  March  17 y  i8gg.) 

Amendments— Sufficiency  of  Pleadings.— The  amendments  to  the 
petition  did  not  set  up  a  new  and  distinct  cause  of  action,  and  the 
petition,  as  amended,  set  forth  a  cause  of  action  against  the  defend- 
ant. 

Wrongful  Death— Limitations.* — An  action  brought  by  a  widow 
to  recover  for  the  homicide  of  her  husband,  under  section  3828  of  the 
Civil  Code,  is  not  barred,  if  the  same  is  filed  within  two  years  from 
the  death  of  her  husband,  notwithstanding  it  appears  on  the  face  of 
the  petition  that  it  was  filed  more  than  two  years  from  the  date  of 
the  injury  from  which  death  resulted. 

Rulings— Waiver  of  Objections. — A  plaintiff  who  submits  to  a 
ruling  that  his  petition  is  defective  without  amendment,  and  amends 
to  meet  the  objection,  which  would  otherwise  result  in  dismissing 
his  case,  will  not  be  thereafter  heard  to  say  that  the  amendment 
was  not  necessary. 

Case  at  Bar.— The  evidence  on  the  questions  of  negligence  in- 
volved was  of  such  a  character  that  the  case  should  have  been  sub- 
mitted to  a  jury.     It  was  therefore  error  to  grant  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  by  both  parties  from  Savannah  city  court.  Re- 
versed on  main  bill  of  exceptions  ^  and  affirmed  on  cross  bilL 

Twiggs  &  Oliver y  for  plaintiff  in  error. 
Erwi7iy  Du  Bignon^  Chisholm    &    Clay^    for  defendant   in 
error. 

Cobb,  J.     Sarah  Glover   sued  the   railway  company   for 

♦See  Garden  v,  Louisville  &  N.  R.  Co.  (Ky.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  and  note  873  et  seq. 
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damag^es   alleged  to   have   been  received   by   reason  of  the 
homicide    of   her  husband   by  the   defendant.       ^     ^  ^^ 

■^  0«ae  Stated. 

Upon  the  trial  the  court  granted  a  nonsuit,  and 
the  case  is  here  upon  a  bill  of  exceptions  sued  out  by  the 
plaintiff  complaining   of   the   granting  of   the  nonsuit    and 
other  alleged  errors,  and  upon  a  cross  bill  sued  out  by  the 
defendant  assigning  error  upon  various  rulings  of  the  court- 

1 .  The  various  amendments  offered  by  the  plaintiff  did  not 
substantially  change  the  cause  of  action  attempted  to  be  set 
forth  in  the  original  petition,  and  therefore  were  not  objec- 
tionable  on   the   ground   that   they  set  forth  a 

new  and  distinct'  cause  of  action.  Ellison  v,  l3ffl3Si?*Sf"" 
Railroad  Co.,  87  Qa.  691,  13  S.  E.  809;  Rail-  ^^^****^- 
road  Co.  v.  Kitchens,  83  Ga.  83,  9  S.  E.  827 ;  Harris  v. 
Railroad  Co.,  78  Ga.  525,  3  S.  E.  355.  There  was  enough 
to  amend  by  in  the  original  petition,  and  the  petition  as 
amended  set  forth  a  cause  of  action. 

2 .  There  was  no  error  in  refusing  to  dismiss  the  petition 
on  the  ground  that   it  was   barred  by  the  statute  of  limita- 
tions.    The  petition  alleged  that  the  husband  of  petitioner 
was  injured  on  April  2,  1895 ;  that  his  death  re- 
sulted  from  these   injuries   on   the   6th  day  of  ^'SfSSJSf'^ 
November    1895;    and    the  suit  was   filed   on 

October  11,  1897.  No  cause  of  action  arose  in  favor  of  the 
widow  in  this  case  until  the  death  of  the  husband.  Civ. 
Code,  §  3828;  Railroad  Co.  v.  Bass  (Ga.)  30  S.  E.  874.  It 
is  not  necessary  in  the  present  case  to  determine  when  an 
action  of  this  character  would  be  barred,  as  in  no  event  is 
there  any  statute  that  could  be  applicable  to  such  a  case  which 
would   raise  a  bar  within  a  period   of  less  than  two  years. 

3.  The  defendant  demurred  to  the  original  petition  on  the 
ground  that  it  did  not  allege  that  the  plaintiff's  husband  was 
free  from  fault,  when  plaintiff  amended  by  adding  these 
words  :     **In  discharging  his  duties  as  alleged, 

your  petitioner's  husband  was  free  from  fault."  SroSSu^*^*'" 

Plaintiff  now  complains  that  the  court  erred  in 

holding  that  the  amendment  was  necessary.     As  the  plaintiff 
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submitted  to  the  ruling  of  the  court,  and  amended  her  petition 
to  conform  thereto,  she  cannot  be  heard  now  to  say  that  the 
amendment  was  not  necessary.  If  she  had  desired  to  except 
to  the  ruling  of  the  court  on  this  subject,  she  should  have 
submitted  to  an  order  dismissing  her  case,  and  filed  her  ex- 
ceptions to  that  judgment.  See  Railroad  Co.  v,  Thompson, 
101  Ga.  26,  28  S.  E.  429. 

4.  Without  expressing  any  opinion  as  to  what  should  be 
the  final  result  of  this  case,  we  think  the  court  erred  in  grant- 
ing a  nonsuit,  as  the  issues  raised  by  the  evidence  on  the 
_       ♦  T,  questions  of  negligence   involved  were  of  such 

a  character  that  the  same  should  have  been 
submitted  to  the  jury,  under  proper  instructions.  Judgment 
on  main  bill  of  exceptions  reversed,  and  on  cross  bill  of  ex- 
ceptions affirmed.     All  the  justices  concurring. 


Chesapeake  &  O.  Ry.  Co. 

V, 

Kelley's  Adm'r. 

(Court  of  Appeals  of  Kentucky^  Jan,  ^,  i8gg,) 

'Death  by  Wrongful  Act— Limitations.* — Aa  action  ag'ainst  a  rail- 
Toad  for  wrongful  death  must  be  filed  "within  one  year  from  the 
time  of  such  death/'  or  it  will  be  barred  by  limitations. 

Appeal  by  defendant  from  Carter  county  circuit  court. 
Reversed. 

E.  B,  Wilhoity  John  T,  Shelby^  and  Breckinridge  <Sf 
Shelby^  for  appellant. 

Thos.  D,  Theobald^  for  appellee. 

HoBSON,  J.  This  is  an  action  by  appellee  to  recover  for 
the  death  of  his  intestate,  William  Kelley,  who  was  run  over 

*See  Car4en  v,  Louisville  &  N.  R.  Co.  (Ky.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  872  and  note,  p.  873,  8  Am.  &  Eng.  Enc.  Law  (2nd  EJd.) 
•874. 
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and  killed  by  one  of  the  trains  of  appellant  on  the  1st  day  of 
July,  1892.  The  action  was  filed  on  the  2d  day  of  October, 
1893  ;  and  the  defendant,  by  appropriate  plea,  relied  on  lim- 
itation in  bar  of  the  action,  it  not  having  been  instituted 
within  a  year  after  the  death  of  the  intestate.  This  precise 
question  was  thoroughly  considered  by  this  court  in  the  recent 
case  of  Garden  v.  Railroad  Co.  (Ky.)  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  872,  in  which  it  was  held  that  the  provision  of 
the  General  Statutes  is,  in  effect,  the  same  as  the  act  of  1854, 
creating  this  cause  of  action,  which  expressly  required  that 
the  suit  must  be  commenced  ''within  one  year  from  the  time 
of  such  death."  Acts  1853-54,  p.  175,  §  4.  Under  the 
construction  of  the  statute  as  settled  in  that  case,  the 
appellee's  cause  of  action  was  barred  by  limitation  when  his 
suit  was  filed.  The  judgment  below  is  therefore  reversed, 
and  the  cause  remanded  to  the  lower  court,  with  instructions 
to  dismiss  the  petition. 


Clare 

V. 

New  York  &  N.  E.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Nov.  2j,  liigS.) 

Actions  for  Wrongful  Death— Limitations.* — In  an  action  under 
Pub.  St.  of  Massachusetts,  c.  112,  $^  212,  for  the  death  of  plaintifiF's 
intestate,  the  plea  that  it  was  not  commenced  within  one  year  from 
the  injury  causing  the  death  is  a  good  defense. 

Personal  Injuries— Exclusive  Remedy. — A  judgment  in  a  statutory 
action  against  an  employer  for  personal  injuries  sustained  by  plain- 
tiff's intestate  is  conclusive  in  a  subsequent  common  law  action 
between  the  parties  for  the  same  injuries. 

Exceptions  by  plaintiff  from  Worcester  county  superior 
court.     Overruled, 

*As  to  Limitation  of  Action  for  Death  by  Wrongful  Act,  see  8 
Am.  &.  Eng.  Enc.  Law  (2nd  Ed.)  874. 
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W»  A,  Gile  and  Francis  M,  Morrison y  for  plaintiff. 
F,  P.  Goulding  and  W,  C.  Mellish,  for  defendant. 

Field,  C.  J.  The  declaration  contains  two  counts, — the 
first  at  common  law,  for  personal  injuries  suffered  by  the 
plaintiff's  intestate,  and  the  second  under  Pub.  St.  c.  112,  § 

CMostated  ^^"*   ^^^  ^^^   death  of  the  plaintiff's  intestate. 

The  judgment  in  the  former  action  between 
the  same  parties  (167  Mass.  39)  was  rendered  on  a 
declaration  under  St.  1887,  c.  270,  for  personal  injuries 
suffered  by  the  plaintiff's  intestate,  and  not  for  his  death. 
It  is  obvious  that  such  a  judgment  is  not  a  bar  to  the 
prosecution  of  the  present  action  on  the  second  count, 
as   the  causes   of   action   are  different.      The    writ   in   the 

present  action  is   dated    May    17,    1897,    and 

ikctions  for 

^^jj^i^Death    by  the  exceptions  it  appears  that  the  plaintiff's 

intestate  died  on  July  20,  1891,  and  that  he 
received  the  injuries  which  caused  his  death  on  July  19,  1891. 
Pub.  St.  c.  112,  §  212 »  requires  the  action  under  that  section 
to  be  * 'commenced  within  one  year  from  the  injury  causing 
the  death . ' '  This  defense  that  the  action  was  not  commenced 
within  said  year  is  set  up  in  the  answer  of  the  defendant,  and 
is  plainly  a  good  defense  to  the  action  on  the  second  count. 
St.  1887,  c.  270,  does  not  take  away  any  cause  of  action  at 
common  law  which  an  employee  had  against  his  employer 
for  personal  injuries.     The  employee,  or,  if  he  has  died  after 

conscious  suffering,  his  administrator,  can 
B?med**^®  bring  an   action  for  personal   injuries,  either  at 

common  law  or  under  the  statute,  and,  by  our 
practice,  he  is  permitted  to  join  a  count  or  counts  at  common 
law  with  a  count  or  counts  under  the  statute.  Ryalls  v. 
Mechanics'  Mills,  150  Mass.  190,  22  N.  E.  766.  The  decla- 
ration in  the  former  action  between  these  parties  contained 
no  count  at  common  law,  but  it  was  at  the  option  of  the 
plaintiff  whether,  in  that  action,  he  would  sue  at  common 
law,  or  under  the  statute,  or  join  counts  under  both.  When 
such  counts  are  joined,  it  may  be  that  the  trial  court,  at 
some   stage   of  the   trial,  can,    in  its   discretion,  comjjel  the 
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plaintiff  to  elect  on  which  of  the  two  classes  of  counts  he  will 
proceed,  although  this  court  has  held  that  an  election  ought 
not  to  be  compelled  when  all  the  counts  are  under  the 
statute.  Beauregard  v.  Construction  Co.,  160  Mass.  201,  35 
N.  E.  555.  Plainly,  a  plaintiff  should  not  be  permitted  to 
retain  verdicts  both  at  common  law  and  under  the  statute 
for  the  same* personal  injuries,  and  have  judgment  for  the 
sum  of  the  two  verdicts.  A  verdict  under  the  statute  cannot 
exceed  the  sum  $4,000,  while  at  common  law  there  is  no  fixed 
limit  to  the  amount  of  the  verdict ;  and  the  statutory  notice 
must  be  given  in  order  to  maintain  an  action  under  the 
statute,  while  no  notice  is  required  to  maintain  an  action  at 
common  law.  It  may  happen  that  the  proof  is  such  that 
there  is  no  evidence  to  maintain  an  action  at  common  law^ 
although  there  is  evidence  to  maintain  an  action  under  the 
statute;  or  the  converse  may  be  true,  or  there  may  be 
evidence  for  the  plaintiff  both  at  common  law  and  under  the 
statute.  Coffee  v.  Railroad  Co..  155  Mass.  21,  28  N.  E. 
1128;  Lynch  v.  Allyn,  160  Mass.  248,  35  N.  E.  550. 

The  fact,  if  it  be  a  fact,  that  the  plaintiff,  at  some  time  or 
other  in  the  trial,  may  be  compelled  by  the  trial  court  to  elect 
whether  he  will  proceed  at  common  law  or  under  the  statute, 
does  not  prevent  the  former  adjudication  from  being  a  bar  to 
another  action  between  the  same  parties  to  recover  compensa  - 
tion  for  the  same  injury.  The  alleged  cause  of  action  at 
common  law  could  have  been  tried  in  the  former  action  if  the 
plaintiff  had  chosen  to  join  a  count  at  common  law  with  a 
qount  or  counts  under  the  statute,  and,  if  compelled  by  the 
trial  court  to  elect,  he  had  elected  to  go  to  the  jury  on  the 
count  at  common  law.  The  parties  are  concluded  by  the 
judgment  in  the  former  action,  not  only  upon  the  issues 
actually  tried  and  determined,  but  upon  all  issues  which 
might  have  been  tried  and  determined,  in  that  action.  Bassett 
V.  Railroad  Co.,  150  Mass.  178.  22  N.  E.  890;  Foye  z;. 
Patch,  132  Mass.  105.  There  are  opinions  of  this  court 
which  tend  to  show  that  the  trial  court,  in  its  discretion,  may 
compel  a  plaintiff  in  this  class  of  cases  to  elect,  at  the  close 
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of  the  evidence,  whether  he  will  go  to  the  jury  on  the  counts 
at  common  law   or  the  counts  under  the  statute.     Whether  a 
plaintiff    can    be    compelled    to  elect    before   the   close  of 
the  evidence     has  not  been   decided;    neither  has  it  been 
decided  that  in  every  case  of  this  class  the  trial  court  can  or 
ought  to  compel  the  plaintiff  to  elect.     Brady  v.  Manufactur- 
ing Co.,  154  Mass.  468,  28  N.  E.  901;    Murfay  v.  Knight, 
156  Mass.    518,   31    N.    E.    646;  Conroy   v.   Inhabitants  of 
Clinton,    158    Mass.  318,  33  N.  E.  525.      It  is  settled   that 
when  **a  person  having  a  choice  of  inconsistent  remedies  for 
the  same  injury  has  once  elected  one  of  them  he  cannot  after- 
wards seek   the  other."     Whiteside  v,  Brawley,  152  Mass. 
133,  134,  24  N.  E.  1088.     But,  in  an  action  like  the  present, 
the  two  classes  of  remedies  for  personal  injuries,  viz,  at  com- 
mon law  and  under  the  statute,  are  not  necessarily  incon- 
sistent, but  the  plaintiff  cannot  have  both  remedies  against 
the  same  defendant  for  the  same  injury.      When  the  facts 
will  support  an  action  at  common  law  as  well  as  under  the 
statute,  the  remedies,  as   was   said  in  Connihan  z;.  Thomp- 
son, 111  Mass.  270,  ** are  alternative  remedies,  but  not  incon- 
sistent, and  remedy  in  both  forms   might  be  sought  in  one 
and   the    same   action.     If   the   plaintiff   institute    separate 
actions,  he  cannot  carry  both  to  judgment  and  satisfaction." 
See   Bradley   v,    Brigham,    149    Mass.  141,   21    N.    E.   301. 
There  was  in  the  present  case  but  one  cause   of   action  for 
personal  injuries.      This  could  not  be  split  by  the  plaintiff 
into  two  separate  causes  of  action.     The  judgment  in  that 
action  is  conclusive,  as  between  the  parties,  upon  the  whole 
cause  of  action  for  personal  injuries  which  could  have  been 
tried  and   determined  in  that  action.     Sullivan  v,  Baxter,  150 
Mass.  261,  22  N.  E.  895.     Exceptions  overruled. 
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Hoover's  Adm'x 

V, 

Chesapeake  &  O.  Ry.  Co. 

{Supreme  Court  of  Appeals  of  lVe%t  Virginia^  April  8^  i8gg,) 

Death  by  Wrongful  Act — Limitations.* — Under  section  5,  c.  103, 
Code,  an  action  may  be  maintained  within  two  years  after  the  death 
of  the  person  whose  injury  is  the  primary  cause  of  such  action, 
although  such  death  does  not  occur  within  more  than  one  year  from 
the  time  of  such  injury. 

(Syllabus  by  the  court.) 

Error  by  plaintiff  to  Summers  county  circuit  court. 
Reversed, 

Miller  &  Read,  for  plaintiff  in  error. 
Simms  &  Enslow,  for  defendant  in  error. 

Dent,  P.  In  the  case  of  J.  H.  Hoover's  administratrix 
against  the  Chesapeake  &  Ohio  Railway  Company,  from  the 
circuit  court  of  Greenbrier  county,  being  a  suit  for  damages 
for  the  negligent  killing  of  plaintiff's  intestate,  the  declara- 
tion alleges  that  the  injury  occurred  on  the  30th  day  of  No- 
vember, 1891,  and  that  death  did  not  ensue  until  the  5th  day 
of  October,  1893,  more  than  a  year  thereafter.  The  defend- 
ant insists,  for  this  reason,  to  wit,  that  J.  H.  Hoover,  be- 
cause of  the  bar  of  the  statute  of  limitations,  not  having  a 
cause  of  action  at  the  time  of  his  death,  the  plaintiff  could 
not  maintain  her  action  on  account  thereof;  in  short,  that 
no  action  can  be  maintained  under  section  5,  c.  103,  Code, 
unless  death  ensue  within  one  year  after  the  negligence 
charged,  or  suit  be  pending  at  the  time  of  such  death.  Such 
section  is  as  follows,  to  wit:  **Sec.  5.  Whenever  the  death 
of  a  person  shall  be  caused   by  wrongful  act,  neglect  or  de- 

*See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  873. 
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fault,  and  the  act,  neglect  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  to  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  the  corpora- 
tion which,  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages  notwithstanding  the 
death  of  the  person  injured  and  although  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to 
murder  in  the  first  or  second  degree  or  manslaughter/' 

It  is  claimed  that,  the  injured  having  lost  his  right  to  sue 
by  reason  of  the  bar  of  the  statute  of  limitations  at  the  time 
of  his  death,  the  cause  of  action  is  thereby  destroyed,  both 
as  to  himself  and  his  administratrix ;  that  death  must  find 
him  with  a  cause  of  action  legally  enforceable,  or  she  has 
none.'  This  is  undoubtedly  true  where  the  cause  of  action 
never  existed,  or  is  defeated  by  contributory  negligence,  or 
it  has  been  compromised  or  released ;  for  in  such  cases  there 
is  a  complete  want  of,  or  destruction  by,  satisfaction  of  the 
cause,  not  merely  of  the  right  of  action  or  remedy.  Dibble 
V.  Railroad  Co.,  25  Barb.  183;  Whitford  v.  Railroad  Co.,  23 
N.  Y.  484;  Littlewood  v.  Mayor,  etc.,  89  N.  Y.  24;  Fowlkes 
V,  Railroad  Co.,  5  Baxt.  663.  In  a  certain  class  of  cases  the 
bar  of  the  statute  not  only  takes  away  the  remedy  but  de- 
stroys the  cause  of  action.  When  the  liability  and  the  limi- 
tation is  created  by  the  same  statute,  the  latter  operates  on 
the  former,  or  liability,  and  not  on  the  remedy  alone.  The 
Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140.  Generally  speak- 
ing, however,  the  statute  of  limitations  acts  on  the  remedy, 
and  takes  away  the  right  of  action,  and,  while  it  prevents 
relief,  it  does  not  destroy  the  cause  of  action,  or  the  moral 
obligation  on  the  negligent  party  to  make  good  the  injury 
caused  by  his  default  or  neglect.  A  verdict  of  acquittal  in  a 
criminal  case  may  enable  a  felon  to  escape  lawful  punish- 
ment, yet  it  does  not  restore  his  innocence,  or  make  restitu- 
tion for  the  wrong  done.  In  personal  actions  for  injury  the 
bar  of  the  statute  precludes  the  remedy,  but  it  does  not  sat- 
isfy the  wrong.     A  presumption  that  a  guilty  party  would 
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rely  upon  the  statute  of  limitations  to  avoid  making  satisfac- 
tion for  an  injury  done  is  too  violent  to  justify  the  inference 
that  the  legislature  had  in  contemplation  the  bar  by  limita  - 
tion  of  the  personal  right  of  action  in  the  enactment  of  the 
section  under  consideration. 

The  first  clause  of  the  section,  ** Whenever  the  death  of  a 
person  shall  be  caused   by   wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  in  respect  thereof,*'  plainly  relates 
to  the  character  of  the  injury,  without  regard  to  the  question 
of  time  of  suit  or  death.     In  other  words,  if  the  character  of 
injury  is  such  that  the  injured  party  could  have  at  any  time 
maintained  a  suit  in  relation  thereto,  his  administrator  could 
sue  after  his  death.     His  cause  of  action  is  the  negligent  in- 
jury, but  the  administrator  can  have  no  cause  of  action  until 
such  negligent  injury  result  in  death.     If  such  were  not  the 
case,  why  not  provide   merely   that   the   decedent's  cause  of 
action  survive  to  his  personal  representative,  without  mak- 
ing the  death,  coupled  with  the  negligence  that  occasioned 
it,  a  new  cause  of  action?     And  why  not  give  the  damages 
recovered  to  his  estate,  instead  of  exempting  them  from  his 
debts  and   liabilities?     The   second    clause   of   the   section, 
**Then,  and  in  every  such  case,  the  person  who,  or  the  cor- 
poration which,  would  have  been  liable  if  death  had  not  en- 
sued shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the   death   of  the   person   injured,"    does   not   refer  to 
liability  after  time  of  the  death  of  the  party,  but  is  descrip- 
tive of  the  person   made   subject  to   such   liability.     **Who 
would  have  been  liable  if  death  had  not  ensued,'*  means  lia- 
ble at  any  time  prior  to  the  time  of  death,  and  not  just  at 
that   period.     By  the   wording  of   the   section  the  action  is 
given  only  on  the  implied  condition  that  the  injured  person 
has  not  himself  received  satisfaction  for  the  injury,  thus  pre- 
venting the   recovery   of  two  satisfactions   for  one  wrong  ; 
for  it  is  given  in  cases  in  which  the  party  injured  might  have 
sued,  but  impliedly  did  not,  and  against  a  party  who  would 
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have  been  made  liable  if  death  had  not  ensued,  but  who  im- 
pliedly was  not  so  made  liable.  Hence  the  true  reason  why 
the  administrator  cannot  maintain  this  action  where  the  de- 
ceased was  guilty  of  contributory  negligence,  or  received 
satisfaction  or  executed  a  release  during  his  lifetime,  is  not 
because  of  a  bar  occasioned  by  the  conduct  or  act  of  the 
plaintiff,  but  because  the  statute  plainly  does  not  give  an  ac- 
tion in  such  cases,  but  only  where  the  deceased  might  have 
maintained  an  action,  but  failed  to  do  so,  against  a  defend- 
ant liable  for  damages,  but  who  has  not  satisfied  the  same. 
The  statute  makes  no  reference  either  impliedly  or  other- 
wise, to  the  bar  of  the  statute  of  limitations  prior  to  the  death 
of  the  injured  person.  His  condition,  mental  or  physical,  or 
obstructions  by  the  wrongdoer,  might  prevent  his  bringing 
suit  within  the  year,  and  yet  the  fact  that  he  survived  for 
more  than  a  year  is  claimed  to  bar  the  suit  of  the  plaintiff. 
There  is  no  such  provision  in  the  statute.  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  877.  While  the  real  cause  of  ac- 
tion is  the  negligent  injury,  it  is  not  consummated  until  it 
result  in  death,  and  then  the  action  accrues  to  the  adminis- 
trator, and  not  until  then.  To  hold  otherwise  is  to  make 
two  statutes  of  limitation,  both  of  which  would  be  bars  affect- 
ing the  cause  of  action,  one  beginning  to  run  at  the  inception 
of  the  cause  of  action,  and  the  other  beginning  to  run  at  its 
consummation,  so  that  if  the  cause  of  action  was  not  consum- 
mated within  a  year  it  would  be  barred  by  the  first,  and  if  con  - 
summated  within  the  year  it  would  have  double  the  time  to  run 
under  the  second.  In  the  absence  of  express  provision  to  the 
contrary,  this  would  be  an  unreasonable  construction  of  the 
law.  It  would  be  far  more  reasonable  to  apply  the  old  com- 
mon-law rule  of  a  year  and  a  day,  on  the  presumption,  made 
legally  conclusive,  that,  if  the  person  injured  did  not  die 
within  such  limit,  the  injury  received  could  not  be  the  prox- 
imate cause  of  death,  on  account  of  there  being  so  many  in- 
tervening causes.  But  this  limitation  is  held  not  to  apply  in 
such  cases.  Railroad  Co.  v,  Clarke,  152  U.  S.  230,  14  Sup. 
Ct.  579.     The   reasoning   in   that   case  is   applicable   here*.. 
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*'The  statute  in  express  words  gives  the  personal  representa- 
tive two  years  in  which  to  sue.  He  cannot  sue  until  the 
cause  of  action  accrues,  and  the  cause  of  action  given  by  the 
statute  for  the  exclusive  benefit  of  the  widow  and  children  or 
next  of  kin  cannot  accrue  until  the  person  injured  dies.  Until 
the  death  of  the  person  the  *new  grievance'  upon  which  the 
action  is  formed  does  not  exist.  To  say,  therefore,  that  where 
the  person  injured  dies  one  year  and  two  days  after  being  in- 
jured no  action  can  be  maintained  by  the  personal  representa  - 
tive  is  to  go  in  the  face  of  the  statute,  which  makes  no  distinc- 
tion between  cases  where  death  occurs  within  less  than  a  year 
and  a  day  from  the  injury  and  where  it  does  not  occur  until 
after  the  expiration  of  one  year  and  a  day." '  Justice  Har- 
lan's opinion,  152  U.  S.  238,  14  Sup.  Ct.  580. 

It  is  possible  for  learned  and  able  counsel  to  give  the  stat- 
ute a  different  construction,  but  the  court  adopts  what  appears 
to  be  the  more  reasonable  view,  and  this  is  that  an  action  lies, 
notwithstanding  the  death  of  the  injured  person  did  not  occur 
until  more  than  a  year  after  the  negligence  which  caused  the 
injury  occurred ;  for  which  reason  the  judgment  of  the  circuit 
court,  sustaining  the  demurrer  to  the  plaintiff's  declaration,  is 
reversed  and  annulled,  and  this  case  is  remanded  to  the  cir- 
cuit court  to  be  further  proceeded  in  according  to  the  rules  of 
law. 


Van  Doren 

V. 

Pennsylvania  R.  Co. 

(Circuit  Court  of  Appeals,  Third  Circuit,  March  28,  i8gg.) 

Jurisdiction — Residence— Failure  to  Comply  with  Statutory  Re- 
quirement— Waiver. — Where  the  residence  of  either  party  to  the  suit 
in  the  district  where  it  is  brought  is  not  necessary  to  the  general 
jurisdiction  of  the  federal  circuit  court  over  the  cause,  a  failure  to 
comply  with  the  provision  of  the  act  of  congress  declaring  that, 
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where  jurisdiction  is  founded  on  diversity  of  citizenship,  suit  shall 
be  brought  only  in  the  district  of  the  residence  of  one  of  the  parties, 
may  be  waived  by  defendant,  and  is  waived  by  a  g-eneral  appearance 
without  objection. 

Injury  and  Resulting  Death  in  Different  States— Action  for  Dam- 
ages—under What  Law.* — In  a  civil  action  for  death  by  wrongful 
act,  the  tort  which  is  the  gist  of  the  action  is  not  the  death,  but  the 
wrongful  act  causing  the  injury  resulting  in  death ;  and,  in  the 
absence  of  any  statutory  provision  confining  the  action  to  cases 
where  both  the  injury  and  resulting  death  occur  within  the  state,  it 
is  immaterial  in  an  action  under  the  statute  of  the  state  in  which 
the  injury  was  received,  whether  death  occurred  within  or  without 
its  limits. 

Same — Same — Same. — The  injury  occurred  in  Pennsylvania  and 
the  resulting  death  in  New  Jersey  ;  and  plaintiff,  instead  of  suing 
as  deceased's  widow  under  the  statute  of  the  former  state  applicable 
to  such  cases,  brought  an  action  as  his  administratrix,  based  upon  a 
statute  of  New  Jersey,  in  the  federal  circuit  court  for  a  district 
thereof,  and  defendant  demurred  upon  the  ground  that  neither  the 
negligence  nor  the  injury  occurred  in  New  Jersey.  Heldy  that,  on 
such  ground,  the  demurrer  should  not  have  been  sustained. 

Defect  of  Parties — Amendments. — In  such  action  plaintiff  asked 
to  be  allowed  to  substitute,  by  amendment,  the  widow  of  deceased 
for  his  administratrix  as  plaintiff,  and  such  substitution  could  have 
had  no  other  effect  than  to  change  the  capacity  in  which  plaintiff 
should  prosecute  the  action.  Held^  that  the  application  to  amend 
should  have  been  granted  if  within  the  power  of  the  court  and  rea- 
sonably made. 

Same— Same— Practice  and  Pleading  in  State  Courts— How  far 
Binding  on  Federal  Courts.— The  federal  circuit  courts  are  not 
bound  to  conform  to  state  practice  or  pleading  in  subordinate  details 
where  such  conformity  would  result  in  substantial  injustice  to  liti- 
gants. Nor,  where  such  result  would  follow,  are  their  powers  with 
respect  to  practice  or  pleading  directly  or  indirectly  limited  by  any 
judicial  interpretation  by  a  state  court  of  a  state  statute  relating  to 
such  matters. 

Same— Same. — No  doubt  was  entertained  but  that  the  court  below 
would  have  had  power  to  grant  the  application  to  amend,  had  it 
been  reasonably  made. 

Reversal  and  Leave  to  Amsnd. — In  such  action,  even  if  the  decla- 
ration was  fatally  defective  in  that  plaintiff  declared  as  administra- 

*See  notes^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  711  et  seq,  ;  Rudiger  v, 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  (Wis.),  6  Am.  A  Eng.  R.  Cas.,  N.  S., 
SO  and  foot-note. 
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trix  instead  ot  widow  of  deceased,  defendant  was  confined  to  the 
causes  of  demurrer  specified,  which  did  not  include  such  defect ;  and 
as  such  demurrer  should  have  been  overruled,  and  substantial  jus- 
tice required  that  such  amendment  should  have  been  allowed,  as  a 
second  suit  would  have  been  barred  by  the  statute  of  limitations  of 
Pennsylvania,  the  judgment  below  was  reversed,  with  costs,  and 
with  leave  to  the  plaintiff  to  amend  in  such  manner  as  to  make  the 
action  conform  to  tlie  Pennsylvania  statute. 

Error  by  plaintiff  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey.     Reversed, 

James  L,  Kelly  {Aaron  V.  Dawes y  of  counsel),  for  plaintiff 
in  error. 

Alan  H,  Strongs  for  defendant  in  error. 

Before  Acheson  and  Dallas,  Circuit  Judges,  and  Brad- 
ford, District  Judge. 

Bradford,  District  Judge.  This  is  an  action  of  tort 
brought  by  the  plaintiff  in  error  against  the  Pennsylvania 
Railroad  Company  for  the  recovery  of  damages  for  the  death 
of  Henry  Van  Doren  which,  as  alleged  in  the       ^     „.  .  ^ 

•'  **  Case  stated. 

declaration,  resulted  from  injuries  received  by 
him  in  Pennsylvania  through  the  degligence  of  the  defendant. 
Laura  L.  Van  Doren  is  both  widow  and  administratrix  of  the 
deceased.  She  declared  in  the  latter  capacity.  A  general 
demurrer  to  the  declaration  was  filed;  the  defendant  sub- 
sequently specifying  causes  of  demurrer  as  follows : 

**1.  Because  the  said  declaration  does  not  allege  that  the 
plaintiff  is  a  resident  of  the  state  of  New  Jersey. 

*'2.  Because  neither  the  negligence  of  the  defendant  nor 
the  injury  to  said  Henry  Van  Doren  from  which  the  said 
supposed  cause  of  action  arose  occurred  within  the  state  of 
New  Jersey." 

By  the  practice  in  the  court  below,  conforming  by  virtue  of 
section  914  of  the  Revised  Statutes  of  the  United  States  to 
that  of  the  state  courts  of  New  Jersey,  the  defendant  was 
confined  to  the  causes  of  demurrer  specified.  The  court 
below  sustained  the  demurrer  on  each  of  the  grounds  above 
mentioned  and  gave  final  judgment  for  the  defendant  Novem- 
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ber  10,  1897.  Subsequently  the  plaintiff  applied  to  the  court 
'*to  permit  Lauya  L.  Van  Doren  to  declare  as  the  widow  of 
Henry  Van  Dorep  in  conformity  with  the  requirement  of  the 
statute  of  Pennsylvania,  and  to  substitute  the  widow  of  Henry 
Van  Doren  for  his  administratrix  as  the  plaintiff.**  This 
application  was  refused,  the  learned  judge  below  saying, 
**Though  it  happeqs  that  the  administratrix  and  widow  are 
one  in  name,  the  right  of  action  is  different  and  suit  should 
be  begun  de  novo.  The  motion  to  amend  is  denied."  The 
errors  assigned  are  as  follows  : 

**First.  That  the  said  judge  adjudged  that  because  the 
injury  mentioned  in  the  said  record  occurred  in  the  state  of 
Pennsylvania,  the  saqxe  was  not  cognizable  before  the  United 
States  circuit  court  for  the  district  of  New  Jersey. 

**Second.  Because  the  said  judge  illegally  adjudged  that 
the  said  declaration  lacked  an  allegation  of  the  residence  of 
the  plaintiff. 

**Third.  Because  the  said  judge  illegally  gave  judgment  in 
favor  of  the  defendant,  whereas  by  law  upon  the  record  judg- 
ment should  have  been  given   for  the  plaintiff. 

**Fourth.  Because  the  said  judge  illegally  gave  judgment 
final  in  favor  of  the  defendant,  whereas  by  the  law  of  the  land 
judgment  should  have  been  given  in  favor  of  the  defendant 
with  leave  to  the  plaintiff  to  amend  her  declaration.'* 

By  the  act  of  congress  of  August  13,  1888,  relating  to  the 

jurisdiction  of  circuit  courts  of  the  United  States,   it  was 

provided  that,  ** where  the  jurisdiction  is  founded  only  on  the 

,  _  ^,^.  fact  th^t  the  action  is  between  citizens  of  differ - 

Jurudlction— 

l2fiS?toCom-  ent  states,  suit  shall  be  brought  only  in  the 
toHT^qii&ment  district  of  the  residence  of  either  the  plaintiff  or 

the  defendant.**  25  Stat.  433.  Diversity  of 
citizenship  as  between  the  parties  sufficiently  appears  on  the 
face  of  the  declaration,  but  there  is  no  allegation  of  the 
residence  of  either  party  in  the  district  of  New  Jersey.  Such 
residence  was  not  necessary  to  the  general  jurisdiction  of  the 
court  over  the  cause.  A  failure  to  comply  with  the  provision 
requiring  it  may  be  waived  by  the  defendant,  and  is  waived 
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by  a  general  appearance  without  objection.  In  Interior 
Construction  Co.  v.  Gibney,  160  U.  S.  217,  16  Sup.  Ct.  272, 
where  the  provision  in  question  was  Under  consideration,  the 
court  said : 

**The  circuit  courts  of  the  United  States  are  thus  vested 
with  general  jurisdiction  of  civil  actions,  involving  the 
requisite  pecuniary  value,  between  citizens  of  different  states. 
Diversity  of  citizenship  is  a  conditioti  of  jurisdiction,  and, 
when  that  does  not  appear  upon  the  record,  the  court,  of  its 
own  motion,  will  order  the  action  to  be  dismissed.  But  the 
provision  as  to  the  particular  district  in  which  the  action 
should  be  brought  does  not  touch  the  general  jurisdiction  of 
the  court  over  such  a  cause  between  sUch  parties ;  but  affects 
only  the  proceedings  taken  to  bring  the  defendant  within 
such  jurisdiction,  and  is  a  matter  of  personal  privilege,  which 
the  defendant  may  insist  upon,  or  may  Waive»  at  his  election ; 
and  the  defendant's  right  to  object  that  an  action,  within  the 
g^eneral  jurisdiction  of  the  court,  is  br6ught  in  the  wrong 
district,  is  waived  by  entering  a  general  appearance,  without 
taking  the  objection.*' 

A  general  appearance  having  been  entered  in  this  case 
without  an  objection  that  neither  of  the  parties  resided  in 
New  Jersey,  the  court  below  was  clearlj'  in  error  in  sustaining 
the  demurrer  on  the  first  ground. 

Was  the  demurrer  sustainable  on  the  second  ground? 
Section  19  of  the  Pennsylvania  act  of  assembly  of  April  15, 
1851  (P.  L.  669),  is  as  follows: 

* 'Whenever  death  shall  be  occasioned  by  unlawful  violence 
or  negligence,  and  no  suit  for  damages  be  brought  by  the 
party  injured  during  his  or  her  life,  the  widow  of  any  such 
deceased,  or  if  there  be  no  widow,  the  personal  representa- 
tives, may  maintain  an  action  for  and  recover  damages  for 
the  death  thus  occasioneji." 

Section  1  of  the  Pennsylvania  act  of  April  26,  1855  (P.  L. 
309),  is  as  follows  : 

**The  persons  entitled  to  recover  damages,  for  any  injury 
causing  death,   shall  be  the  husband,   widow,   children  or 
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parents  of  the  deceased,  and  no  other  relative,  and  the  sum 
recovered  shall  go  to  them  in  the  proportion  they  would  take 
his  or  her  personal  estate  in  case  of  intestacy,  and  that 
without  liability  to  creditors.'* 

Section  2  of  the  same  act  provided  that  **the  declaration 
shall  state  who  are  the  parties  entitled  in  such  action,"  and 
that  *4he  action  shall  be  brought  within  one  year  after  the 
death,  and  not  thereafter.'' 

Sections  1  and  2  of  the  New  Jersey  act  of  assembly  of 
March  3,  1848  (i  Gen.  St.  N.  J.  p.  1188),  are  as  follows : 

'^Section  1.  That  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who,  or  the  corporation  which,  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

**Sec.  2.  That  every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such  deceased 
person ;  and  the  amount  recovered  in  every  such  action  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left  by  persons  dying 
intestate ;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just,  with  reference  to 
the  pecuniary  injury  resulting  from  such  death  to  the  wife 
and  next  of  kin  of  such  deceased  person ;  provided,  that  every 
such  action  shall  be  commenced  within  twelve  calendar 
months  after  the  death  of  such  deceased  person." 

These  several  statutory  provisions  were  in  force  at  the  time 
of  the  alleged  injury  resulting  in  death  and  still  continue 
operative.  The  widow  of  Henry  Van  Doren,  instead  of  suing 
as   such  widow  under  the  Pennsylvania  statute  of  April  15, 
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1851,  brought  an  action  as  his  administratrix,  basing  it  upon 
the  New  Jersey  statute  above  mentioned.  A  civil  action  to 
recover  damages  for  death  resulting  from  negligence  was 
unknown  to  the  common  law.  It  can  be  maintained  only  by 
virtue  of  a  statute  creating  it;  and  any  recovery  must  be 
within  the  measure  of  relief  accorded  by  the  statute  and  at 
the  suit  of  the  person  or  persons  on  whom  the  statute  confers 
the  right  of  action.  It  appears  from  the  declaration  that 
Henry  Van  Doren  died  in  New  Jersey  as  the  result  of  his 
injury  in  Pennsylvania.  Both  the  alleged  negligence  and 
such  injury,  aside  from  death,  wholly  occurred  in  the  latter 
state.  Did  the  New  Jersey  statute  on  the  one  hand,  or  the 
Pennsylvania  statute  on  the  other,  create  the  cause  of  action 
in   this  case?     An  action   under  either  of  these  ,  . 

Ixilury  and  Be- 

Statutes  is  founded  in  tort.     The  tort,  which  is  SiiS?en?ltiteS^- 
the  gist  of  the  action,  is  negligence,  unlawful  ajrea^nder"**" 

**  »  o    »  »  whatliaw. 

violence  or  a  wrongful  act  proximately  causing 
personal  injury  resulting  in  death.  While  the  action  lies  to 
recover  damages  for  death,  death  does  not  constitute  the  tort. 
The  fact  of  death  is  not  the  tort,  but  its  consequence. 
Negligence,  unlawful  violence  or  a  wrongful  act  is  the  tort, 
although  death  must  result  from  injury  caused  by  such 
negligence,  violence  or  act  before  the  statutory  cause  of  action 
accrues.  In  the  absence  of  any  statutory  provision  confining 
the  action  to  cases  where  both  the  injury  and  resulting  death 
occur  within  the  state,  it  is  immaterial  in  an  action  under 
the  statute  of  the  state  in  which  the  injury  was  received, 
whether  death  occurred  within  or  without  its  limits.  In  either 
case  death  results  from  tort  committed  within  the  state  and 
the  loss  to  surviving  relatives  is  the  same.  That  the  place  of 
death  should,  in  the  absence  of  a  statute  so  providing, 
determine  the  existence  or  nonexistence  of  a  cause  of  action 
is  uncalled  for  by  any  principle  of  state  policy  and  repugnant 
to  justice.  We  have  failed  to  discover  any  case  in  conflict 
with  this  conclusion.  It  is  true  that  Mr.  Justice  Fiei.d, 
in  delivering  the  opinion  of  the  court  in  Railway  Co.  c. 
Whitton's   Adm'r,  13   Wall.    270,  used   language   which  at 
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first  sight  may  seem  to  bear  to  the  contrary.  That  case  was 
an  action  to  recover  damages  for  death  under  a  statute  of 
Wisconsin  which  created  a  right  of  action  ** whenever  the 
death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect, 
or  default,*'  subject  to  a  proviso  that  **such  action  shall  be 
brought  for  a  death  caused  in  this  state,  and  in  some  court 
established  by  the  constitution  and  laws  of  the  same.'*  Rev. 
St.  Wis.  §  4255.  The  action  was  brought  in  the  state  court 
and  removed  to  the  circuit  court  for  the  Eastern  district  of 
Wisconsin.  The  injury  resulting  in  death  was  received  in 
that  state,  but  the  case  does  not  disclose  where  the  death 
occurred.  Mr.  Justice  Fiei.d,  after  referring  to  the  statute, 
said: 

**It  is  undoubtedly  true  that  the  right  of  action  exists  only 
in  virtue  of  the  statute,  and  only  in  cases  where  the  death 
was  caused  within  the  state.  The  liability  of  the  party, 
whether  a  natural  or  an  artificial  person,  extends  only  to 
cases  where,  from  certain  causes,  death  ensues  within  the 
limits  of  the  state.'* 

This  language  was  used  with  reference  to  the  words  **death 
caused  in  this  state"  on  the  assumption  that  those  words 
required  that  death  should  occur  thereib,  and  was  simply  an 
interpretation  of  that  statute.  The  point,  however,  was  not 
involved  in  the  case.  So  far  as  the  Wisconsin  statute  was 
concerned  the  decision  turned  on  the  question  of  the  validity 
of  the  limitation  to  the  state  courts  of  the  remedy  given  by 
the  statute.  In  Rudiger  v.  Railroad  Co.,  94  Wis.  191,  68  N. 
W.  661,  the  precise  point  was  involved.  There  the  injury  was 
received  in  Wisconsin  and  death  occurred  in  Minnesota,  and 
the  action  was  brought  under  the  Wisconsin  statute  above 
referred  to.  The  only  question  presented  was  whether  a 
death  occurring  outside  the  state,  but  resulting  from  wrong- 
ful and  negligent  acts  within  the  state,  was  embraced  within 
the  statute.  The  supreme  court  of  Wisconsin,  in  holding 
that  the  action  would  lie,  said  : 

**The  cause  of  action  is  obviously  the  wrongful  act  or 
neglect.     The   proviso   contains   two   limitations   upon  the 
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Tight  to  prosecute  the  action,  and  requires  (l)  that  *such 
action  shall  be  brought  for  a  death  caused  in  this  state,  (2) 
in  some  court  established  by  the  constitution  and  laws  of  the 
same.'  It  is  not  made  of  the  substance  of  the  right  of  action 
that  the  death  should  have  occurred  within  the  state,  but  the 
gist  and  substance  of  the  provision  is  that  the  death  shall 
have  been  caused  by  a  wrongful  act,  neglect,  or  default  oc- 
curring in  this  state ;  but  in  what  state  the  damages  ensued 
thereon  was  not,  we  think,  intended  to  be  made  material. 
In  the  construction  of  the  act  we  ought  not  to  restrict  its 
beneficent  provisions  by  a  strained  or  fanciful  construction, 
which  a  consideration  of  the  former  state  of  the  law,  and  the 
defect  to  be  remedied,  satisfies  us  was  not  intended.  The 
statute  is  a  remedial  one,  and  should  be  construed,  not 
strictly,  but  so  as  to  advance  the  remedy,  and  suppress  the 
supposed  wrong  and  injustice  existing  under  the  former 
condition  of  the  law.  The  legislature  doubtless  had  in  view 
the  result  ensuing  from  such  wrongful  act,  neglect,  or 
default,  and,  if  it  had  been  intended  that  the  action  should 
not  be  maintained  when  caused  by  a  wrongful  neglect  or 
default  occurring  in  this  state  if  the  consequence  or  death 
occurred  outside  of  the  state,  it  seems  reasonable  to  suppose 
that  they  would  have  expressly  so  provided." 

We  are  therefore  of  opinion  that  the  widow  of  Henry  Van 
Doren  had  under  the  Pennsylvania  statute  a  vested  right  of 
action  to  recover  damages  for  the  death  of  her  husband  which 
unquestionably  could  have  been  prosecuted 
either  in  a  court  of  that  state  or  in  the  circuit  tSSr^*""®" 
court  for  the  Eastern  district  thereof.  Why 
should  it  not  be  prosecuted  in  the  circuit  court  for  the  district 
of  New  Jersey?  It  is  true  that  the  New  Jersey  statute  has 
no  extraterritorial  operation  and  does  not  create  a  right  to 
maintain  an  action  in  that  state  to  recover  damages  for  death 
resulting  from  personal  injury  caused  by  negligence  in 
Pennsylvania.  The  right  of  action  necessarily  depends  in 
such  a  case  upon  the  lex  loci  of  the  injury,  and  not  the  lex 
£ori.    On  the  other  hand,  the  Pennsylvania  statute  could  not 
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confer  jurisdiction  on  either  the  state  or  federal  courts  in 
New  Jersey.  That  statute,  however,  created  a  substantial 
right  capable  of  enforcement  in  New  Jersey  by  any  court 
otherwise  possessing  competent  jurisdiction,  unless  such 
enforcement  would  conflict  with  the  policy  of  that  state.  In 
our  opinion  there  would  be  no  such  conflict.  The  leading 
case  on  this  subject  is  Dennick  v.  Railroad  Co.,  103  U.  S. 
11,  where  an  action  had  been  brought  under  the  New  Jersey 
statute  above  referred  to  in  a  state  court  of  New  York  by  an 
administratrix,  appointed  in  the  latter  state,  to  recover  dam- 
ages for  the  death  of  her  husband  resulting  from  injury 
alleged  to  have  been  caused  by  negligence  on  the  part  of  the 
defendant  in  New  Jersey.  The  action  was  removed  to  the 
circuit  court  for  the  Northern  district  of  New  York.  The  cir- 
cuit court  held  that  the  action  could  not  be  sustained.  The 
supreme  court  reversed  the  judgment.  Mr.  Justice  Mil- 
ler, in  delivering  the  opinion  of  the  court,  said  : 

**It  must  be  taken  as  established  by  the  record  that  the 
accident  by  which  the  plaintiff's  husband  came  to  his  death 
occurred  in  New  Jersey  under  circumstances  which  brought 
the  defendant  within  the  provisions  of  the  first  section  of  the 
act  making  the  company  liable  for  damages,  notwithstanding 
the  death.  It  can  scarcely  be  contended  that  the  act  belongs 
to  the  class  of  criminal  laws  which  can  only  be  enforced  by 
the  courts  of  the  state  where  the  offence  was  committed,  for 
it  is,  though  a  statutory  remedy,  a  civil  action  to  recover 
damages  for  a  civil  injury.  It  is  indeed  a  right  dependent 
solely  on  the  statute  of  the  state ;  but  when  the  act  is  done  for 
which  the  law  says  the  person  shall  be  liable,  and  the  action  by 
which  the  remedy  is  to  be  enforced  is  a  personal  and  not  a  real 
action,  and  is  of  that  character  which  the  law  recognizes  as 
transitory  and  not  local,  we  cannot  see  why  the  defendant  may 
not  be  held  liable  in  any  court  to  whose  jurisdiction  he  can 
be  subjected  by  personal  process  or  by  voluntary  appear- 
ance, as  was  the  case  here.  It  is  difficult  to  understand  how 
the  nature  of  the  remedy,  or  the  jurisdiction  of  the  courts  to 
enforce  it,    is   in   any   manner   dependent  on   the   question 
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whether  it  is  a  statutory  right  or  a  common -law  right. 
Wherever,  by  either  the  common  law  or  the  statute  law  of  a 
state,  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred,  that  liability  may  be  enforced  and  the  right  of 
action  pursued  in  any  court  which  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the  parties.  The 
action  in  the  present  case  is  in  the  nature  of  trespass  to  the 
person,  always  held  to  be  transitory,  and  the  venue  imma- 
terial." 

The  learned  judge  below,  in  sustaining  the  demurrer  on 
the  second  ground,  namely,  ''because  neither  the  negligence 
of  the  defendant  nor  the  injury  to  said  Henry  Van  Doren 
from  which  the  said  supposed  cause  of  action  arose  occurred 
within  the  state  of  New  Jersey,'*  was  clearly  in  error.  Con- 
fined, as  the  defendant  was,  to  the  two  causes  specified,  the 
demurrer  should  have  been  overruled. 

If  the  application  by  the  plaintiff  for  leave  to  amend  was 
seasonably  made,  should  it  not  have  been  granted?  She 
asked  to  be  allowed  "to  declare  as  the  widow  of  Henry  Van 
Doren  in  conformity  with  the  requirement  of 
the  statute  of  Pennsylvania,  and  to  substitute  H^SSnlmSSS" 
the  widow  of  Henry  Van  Doren  for  his  admin- 
istratrix as  the  plaintiff.*'  The  proposed  amendment  would 
not,  if  properly  allowed,  have  changed  the  cause  of  action  or 
affected  in  any  manner  the  measure  of  proof  necessary  to 
establish  the  alleged  tort.  It  would  not  have  changed  the 
issue  to  be  tried  or  have  increased  or  diminished  the  amount 
to  be  recovered.  It  could  not  have  operated  to  the  prejudice 
of  the  defendant.  It  would  merely  have  changed  the  capacity 
in  which  the  suit  should  be  prosecuted  by  Laura  L.  Van 
Doren  from  that  of  administratrix  to  that  of  widow  of  the 
decedent,  thereby  conforming  to  the  Pennsylvania  statute. 
It  could  have  been  of  no  consequence  to  the  defendant  who 
should  ultimately  receive  the  amount  of  any  verdict  against 
it,  if  the  final  judgment  rendered  in  the  action  would  bar  a 
second  suit  for  damages  for  the  death  of  Henry  Van  Doren ; 
and  that  the  judgment   would  have  operated  as  such   bar  we 
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it ;  neither  will  it  be  deprived  of  any   substantial  or  essential 
rights  in  the  premises,  in  my  opinion.** 

While  we  express  no  opinion  on  the  propriety  of  proceed- 
ing by  mandamus  under  such  circumstances,  the  application 
to  amend  should  in  our  judgment  have  been  granted  in  this 
case  if  within  the  power  of  the  court  and  seasonably  made. 

Had  the  court  below  power,  on  proper  application,  to  al- 
low the  amendment?  Section  954  of  the  Revised  Statutes  of 
the  United  States,  taken  from  the  judiciary  act  of  September 

24, 1789,  provides  that  in  civil  cases  in  any  court 
practioeand        of  the  United  States  the  court     may  at  any  time 

Pleading  in  '  '^ 

H?wS?S!d-       permit  either  of  the  parties  to  amend  any  defect 
Courts.  *  *  in  the  process  or  pleadings,  upon  such  condi- 

tions as  it  shall,  in  its  discretion  and  by 
its  rules,  prescribe.*'  Section  918  taken  from  the  act  of 
March  2,  1793,  as  modified  by  the  act  of  August  23,  1842,  is 
as  follows : 

**Sec.  918.  The  several  circuit  and  district  courts  may,  from 
time  to  time,  and  in  any  manner  not  inconsistent  with  any  law 
of  the  United  States,  or  with  any  rule  prescribed  by  the  su- 
preme court  under  the  preceding  section,  make  rules  and  or- 
ders directing  the  returning  of  writs  and  processes,  the  filing 
of  pleadings,  the  taking  of  rules,  the  entering  and  making  up 
of  judgments  by 'default,  and  other  matters  in  vacation,  and 
otherwise  regulate  their  own  practice  as  may  be  necessary  or 
convenient  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings.** 

Section  914,  taken  from  the  act  of  June  1,  1872,  is  as  fol- 
lows : 

'*Sec.  914.  The  practice,  pleadings,  and  forms  and  modes 
of  proceeding  in  civil  causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts,  shall  conform,  as 
near  as  may  be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  state  within  which  such  circuit  or  dis- 
trict courts  are  held,  any  rule  of  court  to  the  contrary  not- 
withstanding.*' 
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These  several  provisions  are  not  only  in  pari  maierza  hut 
are  included  in  the  codification  of  the  statutes  of  the  United 
States  of  June  22,  1874,  as  in  force  December  1,  1873,  and 
**general  and  permanent  in  their  nature.'*  Having  thus  been 
adopted  and  enacted  as  a  whole,  they  must  be  construed 
together  and  full  effect  should,  as  far  as  possible,  be  given  to 
each  of  them.  While  it  was  the  clear  intention  of  congress 
that  the  practice  and  pleadings  in  civil  actions  at  law  in  the 
circuit  court  should  generally  conform  to  the  practice  and 
pleadings  in  like  causes  in  the  courts  of  record  of  the  state 
in  which  the  circuit  court  should  be  held,  exact  conformity  is 
not  required,  but  only  conformity  **as  near  as  may  be." 
Circuit  courts,  subject  to  the  requirement  of  such  general 
conformity,  may  in  any  manner  not  inconsistent  with  any 
law  of  the  United  States  or  with  any  rule  lawfully  prescribed 
by  the  supreme  court  **regulate  their  own  practice  as  may  be 
necessary  or  convenient  for  the  advancement  of  justice,"  and 
permit  parties  to  **amend  any  defect  in  the  process  or  plead- 
ings, upon  such  conditions"  as  they  shall,  in  their  discretion 
and  by  their  rules,  prescribe.  The  circuit  courts  are  not 
bound  to  conform  to  state  practice  or  pleadings  in  subordi- 
nate details  where  such  conformity  would  result  in  gross  or 
substantial  injustice  to  litigants.  Nor  where  such  result 
would  follow  are  their  powers  with  respect  to  practice  or 
pleading  directly  or  indirectly  limited  or  affected  by  any  ju- 
dicial interpretation  by  a  state  court  of  a  state  statute  relat- 
ing to  such  matters.  In  Railroad  Co.  v,  Horst,  93  U.  S.  291, 
the  court  said : 

"The  conformity  is  required  to  be  *as  near  as  may  be' — not 
as  near  as  may  be  possible,  or  as  near  as  may  be  practicable. 
The  indefiniteness  may  have  been  suggested  by  a  purpose ; 
it  devolved  upon  the  judges  to  be  affected  the  duty  of  con- 
struing and  deciding,  and  gave  them  the  power  to  reject,  as 
congress  expected  they  would  do,  any  subordinate  provision 
in  such  state  statutes  which,  in  their  judgment, would  unwisely  * 
incumber  the  administration  of  the  law,  or  tend  to  defeat  the 
ends  of  justice,  in  their  tribunals." 
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In  Shepard  v.  Adams,  168  U.  S.  618, 18  Sup.  Ct.  214,  the 
court,  after  referring  to  several  of  the  sections  of  the  Revised 
Statutes,  including  among  other  sections  914,  915,916  and 
918,  said: 

**We  think  it  is  sufficiently  made  to  appear,  by  these  cita- 
tions -from  the  statutes,  that  while  it  was  the  purpose  of  con- 
gress to  bring  about  a  general  uniformity  in  federal  and 
state  proceedings  in  civil  cases,  and  to  confer  upon  suitors  in 
courts  of  the  United  States  the  advantage  of  remedies  pro- 
vided by  state  legislation,  yet  that  it  was  also  the  intention  to 
reach  such  uniformity  often  largely  through  the  discretion  of 
the  federal  courts,  exercised  in  the  form  of  general  rules, 
adopted  from  time  to  time,  and  so  regulating  their  own  prac- 
tice as  may  be  necessary  or  convenient  for  the  advancement 
of  justice  and  the  prevention  of  delays  in  proceedings.'* 

In  O'Conneil  v.  Reed,  56  Fed.  531,  5  C.  C.  A.  586,  the 
circuit  court  of  appeals  for  the  Eighth  circuit,  in  discussing 
section  914,  said  : 

** Under  this  act,  wherever  the  pleadings,  practice,  and 
modes  of  procedure  in  the  state  courts,  as  they  have  been 
established  by  the  statutes  of  a  state,  and  the  decisions  of  its 
highest  judicial  tribunal,  do  not  impede  the  administration  of 
the  law,  or  the  efficiency  of  the  federal  courts,  they  are,  and 
ought  to  be,  followed  in  those  courts.  In  other  words,  in 
matters  where  it  is  important  that  the  rule  of  practice  or 
procedure  in  the  state  and  federal  courts  shall  be  uniform » 
but  largely  immaterial  what  that  rule  should  be,  the  plead- 
ings, practice,  and  procedure  in  the  federal  court  must,  under 
this  statute,  conform  to  those  in  vogue  in  the  state  courts 
under  the  statutes  of  the  state.  *  *  *  But,  on  the  other 
hand,  the  courts  of  the  United  States  are  not  subordinate  to 
the  courts  of  the  states.  They  constitute  an  independent 
judiciary  system,  the  judges  of  which  do  not  derive  their 
powers  from  the  states,  nor  can  the  legislation  of  the  states, 
or  the  decisions  of  their  courts,  determine  the  limits  of  those 
powers,  or  prescribe  the  duties  their  exercise  imposes. 
*     *    *     It  was  not  the  intention  of  congress  to  require,  by 
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the  passage  of  this  act  of  conformity,  the  adoption  by  the 
circuit  courts  of  any  rule  of  pleading,  practice  or  procedure 
enacted  by  state  statute,  or  announced  by  the  decision  of  a 
state  court,  which  would  enlarge  or  restrict  the  jurisdiction 
of  the  federal  courts,  or  prevent  the  wise  administration  of 
the  law  in  the  light  of  their  own  system  of  jurisprudence,  as 
defined  by  their  own  constitution,  as  tribunals,  and  the  acts 
of  congress  upon  that  subject.  On  the  other  hand,  that  act 
expressly  reserves  to  the  judges  of  those  courts  the  right, 
and,  we  think,  imposes  upon  them  the  duty,  in  the  exercise 
of  a  wise  judicial  discretion,  to  reject  any  statute,  practice  or 
decision  that  would  have  such  an  effect/* 

The  rule  of  the  court  below  touching  practice  therein  is  as- 
follows : 

**It  is  ordered  by  the  circuit  court  of  the  United  States  for 
the  district  of  New  Jersey  that  this  court  adopt  the  rules  of 
practice  and  proceeding  now  in  force  in  the  highest  courts  of 
the  state  of  New  Jersey  (the  court  of  chancery,  when  the- 
equity  rules  do  not  apply,  and  so  far  as  they  are  applicable,, 
and  the  supreme  court),  and  such  changes  therein  as  shalll 
be  made  from  time  to  time.*' 

We  are  not  aware  of  the  existence  of  any  rule  ot  practice 
or  procedure  in  any  of  the  state  courts  of  New  Jersey  to  the 
effect  that  where  an  action  for  damages  for  death  resulting 
from  personal  injuries  received  elsewhere  than  in  New  Jersey 
is  brought  by  a  person  in  a  wrong  capacity  no  amendment 
can  be  allowed  changing  that  capacity  to  one  in  which  the 
suit  can  properly  be  maintained.  In  so  far  as  there  may  be 
a  practice  on  this  point  in  the  courts  of  New  Jersey  it  must, 
result  from  the  construction,  either  judicial  or  otherwise,  of 
the  statute  of  that  state  relating  to  amendments.  That  stat- 
ute is  of  the  most  comprehensive  character.  2  Gen.  St.  N. 
J.  p.  2556,  §  138.     It  is  as  follows : 

"138.  That  in  order  to  prevent  the  failure  of  justice  by 
reason  of  mistakes  and  objections  of  form,  it  shall  be  lawful 
for  the  court,  or  any  judge  thereof,  at  all  times,  to  amend  all 
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defects  and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and  whether 
the  defect  or  error  be  that  of  the  party  applying  to  amend  or 
not,  and  all  such  amendments  may  be  made  with  or  without 
costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem 
fit ;  and  all  such  amendments  as  m.ay  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties  shall  be  so  made.*' 

In  Lower  v,  Segal,  59  N.  J.  Law,  66,  34  Atl.  945,  the 
supreme  court  of  New  Jersey  held,  on  demurrer  to  a  declara- 
tion, that  an  administratrix,  who  was  also  widow  of  the  de- 
cedent, could  not  maintain  an  action  in  that  state  under  the 
Pennsylvania  statute  to  re :o/erd mioses  for  th^  death  of  her 
husband  resulting  from  alleged  negligence  of  the  defendant 
in  the  latter  state,  and  that  to  warrant  a  recovery  the  widow, 
in  the  character  of  widow,  should  have  sued.  Subsequently 
the  plaintiff  applied  to  the  same  court  for  leave  to  amend  the 
process  and  declaration  **insuch  manner  that  the  action  may 
appear  to  be  one  brought  by  the  widow  of  the  deceased." 
Lower  v.  Segal,  60  N.  J.  Law,  99,  36  Atl.  777.  The  court 
denied  the  application  on  several  grounds,  and,  among  other 
things,  said : 

*' Furthermore,  I  am  of  opinion  that  we  are  not  required  to 
make  such  an  amendment  by  the  provisions  or  section  138  of 
the  practice  act  (2  Gen.  St.  p.  2556),  which  directs  us  to  make 
all  amendments  necessary  for  the  determination  in  an  exist- 
ing suit  of  the  real  question  in  controversy  between  the 
parties.  In  considering  whether  these  provisions  require  the 
amendment  now  asked  for,  it  is  obvious  that  the  question 
presented  is  the  same  as  would  be  presented  if  the  present 
plaintiff  were  John  Doe,  administrator  of  the  deceased,  and 
cannot  be  affected  by  the  fact  that  the  plaintiff  is  both  the 
administratrix  and  the  widow  of  deceased.  The  right  of  the 
widow  to  turn  this  action  into  one  in  her  own  behalf  cannot 
"be  greater  than  her  right  to  intervene  with  a  sifttilar  motion, 
in  an  action  brought  by  some  other  person  as  the  personal 
representative   of  her  husband.     *    *     *     In  my  judgment. 
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the  provisions  of  section  138  do  not  apply  to  such  a  case, 
and  do  not  require  the  amendment  to  be  made.  The  amend- 
ment would  not  continue  the  existing  suit  except  in  mere 
form,  but  would  create  and  institute  a  new  suit,  with  a  new 
question,  and  in  a  controversy  between  different  parties.** 

Entertaining   high   respect   for  the  supreme  court  of  New 
Jersey,   we   are   nevertheless   of  the   opinion  that  the  court 
below  was  under  no  obligation  to  follow  the  above  decision. 
It  was  not  even  a  determination  by  the  court  of  last  resort  in 
that  state ;  nor  do  the  reasons  advanced  by  the  court  in  that 
case  commend  themselves  to  our  judgment  so  far  as  the  point 
now  under  consideration  is  concerned.     It  further  seems  to 
us  that   the  result  reached  in  that  case  is  inconsistent  with 
the  ruling  of  the  court  of  errors  and   appeals  of  New  Jersey 
in   Farrier  v,   Schroeder,  40   N.  J.  I^aw,  601.     In  the  latter 
case  it  appears  that  the   plaintiff  had   brought  an  action  of 
covenant  on  certain  sealed  instruments  running  to  her  agent, 
and  after  the  overruling  of   a  motion   for  a  nonsuit  on  the 
ground  that  the  evidence  showed   a  right  of  action,  not  in 
the  plaintiff,  but  in  her  agent,  who  might  maintain  a  second 
suit  against  the  defendant   for  the   same  matter,  leave  was 
granted  by  the  court  below  to  amend  by  substituting  in  the 
process  and  pleadings  the  name  of  the  agent  for  that  of  his 
principal.     The  court  of  errors  and  appeals  in  affirming  the 
judgment  said,  with  respect  to  section  138,  that  **the  power 
of  amendment  could  hardly  be  conferred  in  terms  more  com  - 
prehensive  and  explicit.*'     The  amendment   upheld  by  the 
court  of  last  resort  in  New   Jersey,  allowing  the  substitution 
of  one  person  for  another  as  plaintiff,    necessarily  involved  a 
larger  exercise   of  the   power  of  amendment  than  could  the 
granting  of  leave  to  amend  by  merely  changing  the  capacity 
in  which  the   person  sues,  where  the  cause  of  action  and  the 
persons  to  be  benefited  by  the  recovery  remain  the  same,  and 
where  the  judgment  would  bar  a  second  suit  for  such  cause 
of  action.     We  have  no  doubt   that  the  court     ^^^^^f^^, 
below  had  power  to  grant  the  application   to 
amend  and  should  have  granted  it,  if  made  at  the  proper  time. 
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The  application,  as  may  fairly  be  inferred  from  the  record, 
was  not  made  until  on  or  about  April  28,  1898.  The  grant- 
ing of  it  would  have  involved  the  opening  of  the  judgment 
on  the  demurrer.  The  term  during  which  that  judgment  was 
rendered  had  theretofore  expired,  and  the  court  below  was 
consequently  powerless  to  allow  the  proposed  amendment. 
Bronson  v,  Schulten,  104  U.  S.  410;  Phillips  v,  Negley,  117 
U.  S.  655,  6  Sup.  Ct.  901. 

Assuming  that  the  declaration  is  fatally  defective  in  that 
Laura  L.  Van  Doren  declared  as  administratrix  instead  of 
widow,  the  case  presents  itself  to  us  in  the  following  phase. 

The   defendant  was  confined  to  the  causes  of 
Seavrto"***        demurrer    specified.      Those    causes    did    not 

include  the  above  defect  and  the  demurrer 
should  have  been  overruled.  Had  it  been  overruled  the 
plaintiff  might  have  had  an  opportunity  to  correct  by  amend  • 
ment  the  fault  remaining  in  the  declaration.  Substantial 
justice  requires  that  such  an  amendment  should  be  allowed, 
as  a  second  suit  for  damages  for  the  death  of  Henry  Van 
Doren  would  be  barred  by  the  one -year  limitation  in  the 
Pennsylvania  statute.  Under  the  authorites  the  plaintiff  is 
entitled  to  be  placed  in  a  position  where  the  court  below,  in 
the  light  of  this  opinion,  may  allow  a  proper  amendment  to 
be  made  in  furtherance  of  justice.  In  The  Caroline  v,\5,  S., 
7  Cranch,  496,  the  court  reversed  a  decree  of  forfeiture  on  the 
ground  of  defectiveness  in  the  statement  of  facts  in  the  libel, 
directing  **that  the  cause  be  remanded  to  the  said  circuit 
court,  with  directions  to  admit  the  libel  to  be  amended.*' 
In  House  v.  Mullen,  22  Wall.  42,  the  court  held  that  a 
demurrer  to  a  bill  in  equity  for  misjoinder  of  parties  com- 
plainant had  properly  been  sustained,  but  said  that  **to  pre- 
vent what  may  be  a  great  injustice,  we  must  reverse 
the  present  decree  and  remand  the  case,  with  directions  to 
allow  plaintiffs  to  amend  their  bill  as  they  may  be  advised.*' 
U.  S.  V,  Boyd,  15  Pet.  187,  presents  in  some  of  its  features  a 
strong  analogy  to  the  case  in  hand.  The  court  below  had 
sustained  a   demurrer  to   a    replication  assigning    breaches 
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of  the  condition  of  an  ofiBcial  bond  of  a  receiver  of  public 
moneys.  The  action  had  been  brought  in  the  circuit  court 
for  the  district  of  Mississippi  and  by  a  statute  of  that  state 
demurrants  were  confined  to  causes  specially  alleged  in  the 
demurrer.  The  assignment  of  several  breaches  in  the  replica  - 
tion  was  not  specified  as  a  ground  of  demurrer.  The  court, 
after  holding  that  the  demurrer  had  been  erroneously  sus  - 
tained  below,  said : 

**That  several  breaches  had  been  assigned,  is  not  alleged 
as  a  special  cause  of  demurrer,  and  therefore  could  not  have 
been  noticed  by  the  court  had  no  provision  existed  justifying 
more  breaches  than  one;  even  had  such  replication  been 
contrary  to  the  strict  rules  of  pleading  by  the  common  law. 
It  is  proper  to  remark,  that  when  this  case  is  remanded  to 
the  circuit  court  for  further  proceedings  to  be  had  therein,  it 
.  will  be  in  the  condition  it  would  have  been,  had  that  court 
overruled  the  demurrer ;  and  subject  to  additional  pleadings, 
or  an  amendment  of  the  present  ones,  according  to  the  rules 
and  practice  of  the  circuit  court,  and  on  such  terms  as  it  may 
impose.** 

Section  10  of  the  act  of  March  3,  1891,  establishing  the 
United  States  circuit  courts  of  appeals,  contains  the  follow- 
ing provision  : 

* 'Whenever  on  appeal  or  writ  of  error  or  otherwise  a  case 
coming  from  a  district  or  circuit  court  shall  be  reviewed  and 
determined  in  the  circuit  court  of  appeals  in  a  case  in  which 
the  decision  in  the  circuit  court  of  appeals  is  final  such  cause 
shall  be  remanded  to  the  said  district  or  circuit  court  for  fur- 
ther proceedings  to  be  there  taken  in  pursuance  of  such 
determination.'* 

Under  this  provision  this  court  has  power,  like  that 
possessed  by  the  supreme  court,  to  reverse  the  judgment 
below  and  permit  the  plaintiff  to  apply  to  it  for  the  allow- 
ance of  an  amendment.  Hubbard  v.  Trust  Co.,  30  C.  C. 
A.  520,  87  Fed.  51 ;  Insurance  Co.  v.  Barker,  88  Fed.  814, 
32  C.  C.  A.  124;  Hunt  v,  Howes,  74  Fed.  657,  21  C.  C.  A. 
356. 
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We  are,  however,  by  no  means  clear,  in  view  of  a  recent 
decision  by  the  supreme  court,  that  an  amendment  of  the 
process  or  declaration  is  necessary  for  a  recovery  in  this  case. 
In  Stewart  v.  Railroad  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105, 
it  appears  that  the  plaintiff  below  as  administrator  brought 
an  action  in  the  supreme  court  of  the  District  of  Columbia  to 
recover  damages  for  the  death  of  his  intestate  through  alleged 
negligence  of  the  defendant  in  Maryland.  A  statute  in  force 
in  the  District  of  Columbia  provided  that  damages  not  ex  - 
ceeding  $10,000  might  be  recovered  for  death  from  negligence 
within  the  district ;  that  the  action  should  be  brought  in  the 
name  of  the  personal  representative  of  the  deceased  within 
one  year  after  such  death ;  and  that  the  damages  recovered 
should  not  be  appropriated  to  the  payment  of  the  debts  of 
the  deceased,  but  inure  to  the  benefit  of  his  or  her  family 
and  be  distributed  according  to  the  statute  of  distributions. 

A  statute  of  Maryland  also  provided  for  the  recovery  of 
damages  for  death  resulting  from  negligence.  Section  2  of 
the  latter  statute  (Pub.   Gen.  Laws,  art.  67)  was  as  follows  : 

**Sec.  2.  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  child  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  state  of  Maryland,  for  the  use  of  the  person 
entitled  to  damages,  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively 
for  whom  and  for  whose  benefit  such  action  shall  be  brought, 
and  the  amount  so  recovered,  after  deducting  the  costs  not 
recovered  from  the  defendant,  shall  be  divided  amongst  the 
above  mentioned  parties,  in  such  shares  as  the  jury  by  their 
verdict  shall  find  and  direct:  provided,  that  not  more  than 
one  action  shall  lie  for  and  in  respect  of  the  same  subject- 
matter  of  complaint;  and  that  every  such  action  shall  be 
commenced  within  twelve  calendar  months  after  the  death 
of  the  deceased  person." 

A  demurrer  to  the  declaration  was  sustained  and  judgment 
rendered    accordingly,  which  was  affirmed  by  the  court  of 


Am  A  Engr  DEATH  BY  WRONGFUI.  ACT  5^9 

R  Cas 

Van  Doren  v.  Pennsylvania  R.  Co 

appeals  of  the  District.  The  plaintiff  carried  the  case  to  the 
supreme  court  of  the  United  States.  Mr.  Justice  Brewer, 
in  delivering  the  opinion  of  the  court,  said : 

"The  court  of  appeals  was  of  opinion  that  the  action 
could  not  be  maintained  under  the  statute  of  the  District  of 
Columbia,  because  that  authorized  recovery  only  in  case  the 
injury  causing  death  is  done  within  the  limits  of  the  District, 
nor  under  the  Maryland  statute  because  of  the  peculiar  form 
of  remedy  prescribed  therein.  *  *  *  j^  h^s  been  held  by 
this  court  in  repeated  cases-^hat  an  action  for  such  a  tort  can 
be  maintained  *where  the  statute  of  the  state  in  which  the 
cause  of  action  arose  is  not  in  substance  inconsistent  with 
the  statutes  or  public  policy  of  the  state  in  which  the  right  of 
action  is  sought  to  be  enforced.'  *  *  *  What  are  the  differ- 
ences between  the  two  statutes?  As  heretofore  noticed,  the 
substantial  purpose  of  these  various  statutes  is  to  do  away 
with  the  obstacle  to  a  recovery  caused  by  the  death  of  the 
party  injured.  Both  statutes  in  the  case  at  bar  disclose  that 
purpose.  By  each  the  death  of  the  party  injured  ceases  to 
relieve  the  wrongdoer  from  liability  for  damages  caused  by 
the  death,  and  this  is  its  main  purpose  and  effect.  The  two 
statutes  differ  as  to  the  party  in  whose  name  the  suit  is  to  be 
brought.  In  Maryland  the  plaintiff  is  the  state;  in  this  dis- 
trict the  personal  representative  of  the  deceased.  But  nei- 
ther the  state  in  the  one  case  nor  the  personal  representative 
in  the  other  has  any  pecuniary  interest  in  the  recovery.  Each 
is  simply  a  nominal  plaintiff.  While  in  the  District  the  nomi  - 
nal  plaintiff  is  the  personal  representative  of  the  deceased, 
the  damages  recovered  do  not  become  part  of  the  assets  of 
the  estate,  or  liable  for  the  debts  of  the  deceased,  but  are 
distributed  among  certain  of  his  heirs.  By  neither  statute  is 
there  any  thought  of  increasing  the  volume  of  the  deceased's 
estate,  but  in  each  it  is  the  award  to  certain  prescribed  heirs 
of  the  damages  resulting  to  them  from  the  taking  away  of 
their  relative.  For  purposes  of  jurisdiction  in  the  federal 
courts  regard  is  had  to  the  real  rather  than  to  the  nominal 
party.  *  *  *     It  is  true  those  were  actions  on  contract,  and 
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this  is  an  action  for  a  tort,  but  still  in  such  an  action  it  is 
evident  that  the  real  party  in  interest  is  not  the  nominal 
plaintiff  but  the  party  for  whose  benefit  the  recovery  is  soug^ht ; 
and  the  courts  of  either  jurisdiction  will  see  that  the  damag^es 
awarded  pass  to  such  party.  Another  difference  is  that  by 
the  Maryland  statute  the  jury  trying  the  cause  apportion  the 
damages  awarded  between  the  parties  for  whose  benefit  the 
action  is  brought,  while  by  the  statute  of  the  District  the  dis- 
tribution is  made  according  to  the  ordinary  laws  of  distribution 
of  a  decedent's  estate.  But  by  each  the  important  matter 
is  the  award  of  damages,  and  the  manner  of  distribu- 
tion is  a  piinor  consideration.  Besides,  in  determining 
the  amount  of  the  recovery  the  jury  must  necessarily' 
consider  the  damages  which  each  beneficiary  has  sus- 
tained by  reason  of  the  death.  By  neither  statute  is  a  fixed 
sum  to  be  given  as  a  penalty  for  the  wrong,  but  in  each  the 
question  is  the  amount  of  damages.  It  is  true  that  the  bene- 
ficiaries of  such  an  action  may  not  in  every  case  be  exactly 
the  same  under  each  statute,  but  the  principal  beneficiaries 
under  each  are  the  near  relatives,  those  most  likely  to  be 
dependent  on  the  party  killed,  and  the  remote  relatives  can 
seldom,  if  ever  be  regarded  as  suffering  loss  from  the  death. 
We  cannot  think  that  those  differences  are  sufficient  to  ren- 
der the  statute  of  Maryland  in  substance  inconsistent  with 
the  statute  or  public  policy  of  the  District  of  Columbia,  and 
•so,  within  the  rule  heretofore  announced  in  this  court,  it 
must  be  held  that  the  plaintiff  was  entitled  to  maintain  this 
action  in  the  courts  of  the  District  for  the  benefit  of  the  per- 
sons designated  in  the  statute  of  Maryland." 

While  it  may  not  be  necessary  to  amend  the  process  or  decla  - 
ration  to  warrant  a  tecovery  by  the  plaintiff  in  this  case,  we 
"think  that  in  order  to  remove  all  doubt  on  the  point  she  should 
be  accorded  an  opportunity  to  amend,  if  she  shall  so  elect. 

The  judgment  below  is  reversed,  with  costs,  and  with 
leave  to  the  plaintiff  to  apply  within  60  days  to  amend  in 
such  manner  as  to  make  the  action  conform  to  the  Pennsyl- 
vania statute. 
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Boston  &  A.  R.  Co. 

{Circuit  Court,  D,  Massachusetts,  Nov,  17, 1898,) 

Wrongful  Death — Penal  Actions  — Federal  Jurisdiction.* — An  action 
tinder  Pub.  St.  Mass.  c.  112,  §  212,  as  amended  by  laws  1883,  c.  243, 
to  recover  by  indictment  for  a  death  resulting  from  the  negligence 
of  a  railroad  corporation,  is  a  penal  action  ;  and  the  act  cannot  be 
•enforced  by  a  federal  court. 

The  Pub.  St.  Mass.  c.  112,  §  212,  as  amended  by  Laws 
1883,  c.  243,  reads  as  follows  : 

**Sec.  212.  If  by  reason  of  the  negligence  or  carelessness 
of  a  corporation  operating  a  railroad  or  street  railway,  or  the 
unfitness  or  gross  negligence  or  carelessness  of  its  servants 
or  agents  while  engaged  in  its  business,  the  life  of  a  passen- 
ger, or  of  a  person  being  in  the  exercise  of  due  diligence  and 
not  a  passenger  or  in  the  employment  of  such  corporation,  is 
lost,  the  corporation  shall  be  punished  by  fine  of  not  less 
than  five  hundred  nor  more  than  five  thousand  dollars,  to  be 
recovered  by  indictment  prosecuted  within  one  year  from  the 
time  the  injury  causing  the  death,  and  paid  to  the  executor 
or  administrator  for  the  use  of  the  widow  and  children  of  the 
deceased  in  equal  moieties ;  or,  if  there  are  no  children,  to  the 
use  of  the  widow ;  or,  if  no  widow,  to  the  use  of  the  next  of 
kin ;  but  a  corporation  operating  a  railroad  shall  not  be  so 
liable  for  the  loss  of  life  by  a  person  while  walking  or  being 
upon  its  road  contrary  to  law  or  to  the  reasonable  rules  and 
regulations  of  the  corporation.  If  the  corporation  is  a  rail- 
road corporation,  it  shall  also  be  liable  in  damages,  not 
exceeding  five  thousand  nor  less  than  five  hundred  dollars, 
to  be  assessed  with  reference  to  the  degree  of  culpability  of 

•See  note  at  end  of  case. 
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the  corporation  or  of  its  servants  or  agents,  and  to  be 
recovered  in  an  action  of  tort,  commenced  within  one  year 
from  the  injury  causing  the  death,  by  the  executor  or  admin- 
istrator of  the  deceased  person,  for  the  use  of  the  persons 
hereinbefore  specified  in  the  case  of  an  indictment.  And  if 
an  employee  of  such  corporation  being  in  the  exercise  of  due 
care  is  killed  under  such  circumstances  as  would  have  en  - 
titled  the  deceased  to  maintain  an  action  for  damages  against 
such  corporation,  if  death  had  not  resulted,  the  corporation 
shall  be  liable  in  the  same  manner  and  to  the  same  extent  as 
it  would  have  been  if  the  deceased  had  not  been  an  employee. 
But  no  executor  or  administrator  shall,  for  the  same  cause, 
avail  himself  of  more  than  one  of  the  remedies  given  by  this 
section.*' 

/^.  Af.  Saltans  tall,  for  plaintiff. 

Woodwatd  Hudson  2^^  Samuel  Hoary  for  defendant. 

Putnam,  Circuit  Judge.  The  parties  agree  that  this  suit 
is  based  on  the  Public  Statutes  of  Massachusetts  (chapter 
112,  §  212),  as  amended  by  the  act  of  1883  (chapter  243). 
The  defendant  has  demurred  on  the  ground  that  the  action 
is  strictly  a  penal  one,  and  claims  that  the  case  is  governed 
by  the  decision  of  this  court — JuDGB  Carpenter  presiding — 
in  layman  v.  Railroad  Co.,  70  Fed.  409.  Judge  Carpen- 
ter's decision  applies  to  the  provisions  of  the  Public  Statutes 
as  unamended.  There  is  very  much  in  the  Massachusetts  leg- 
islation which  tends  to  group  it  with  the  ordinary  class  of  stat- 
utes giving  remedies  in  cases  of  death  which  are  held  remedial 
within  the  rules  of  Huntington  v,  Attrill,  146  U.  S.  657,  13 
Sup.  Ct.  224,  and  of  the  case  with  the  same  title,  [1893]  App. 
Cas.  150,  and  of  which  class  Stewart  v.  Railroad  Co.,  168 
U.  S.  445,  18  Sup.  Ct.  105,  is  a  striking  example.  Never- 
theless, it  may  be  in  a  large  part  from  the  fact  that  the  pro- 
visions of  the  Public  Statutes  assess  damages  with  reference 
to  the  degree  of  culpability  of  the  defendant  corporation,  the 
supreme  judicial  court  of  Massachusetts  evidently  regards 
them  "penal,"  in  the  technical  sense  of  the  word.     We  ought 
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to  lean  towards  the  decisions  of  that  court  with  regard  to  a 
topic  so  peculiarly  local,  although,  as  held  in  Huntington  v, 
Attrill,  146  U.  S.,  at  page  683,  13  Sup.  Ct.  224,  they  may 
not  conclude  us;  and  there  is  not  sufficient  in  the  act  of  1883 
to  give  the  legislation  a  different  character.  If  the  Massa- 
chusetts legislation  is  strictly  penal,  we  cannot  enforce  it, 
whatever  may  be  the  mere  form  of  the  proceeding.  Wiscon- 
sin V.  Pelican  Ins.  Co.,  127  U.  S.  265,  299,  8  Sup.  Ct.  1370; 
Huntington  v.  Attrill,  146  U.  S.,  at  pages  672,  673,  13  Sup. 
Ct.  224.  Under  the  circumstances,  we  must  follow  the 
ruling  of  Judge  Carpenter,  as  no  plain  error  appears  in  it, 
and  as,  also,  it  is  not  inconsistent  with  any  subsequent  de- 
cision of  the  supreme  court  or  of  any  circuit  court  of  appeals. 
Demurrer  sustained ;  declaration  adjudged  insufficient. 

NOTE. 

Death  by  Wrongful  Act— Massachusetts  Statute. — The  Massachu- 
setts  statute,  Pub.  Stat.,  c.  112,  §  212,  making  railroad  compauies 
liable  for  an  injury  resulting  in  death  in  consequence  of  their 
wrongful  act  and  providing  that  the  recovery  shall  not  be  less  than 
five  hundred  dollars  nor  more  than  five  thousand  dollars,  is  a  penal 
statute,  and  an  action  based  on  it  cannot  be  maintained  in  Vermont. 
Adams  v,  Fitchburg  R.  Co.,  67  Vt.  76. 


Brown 
Chicago  &  N.  W.  Ry.  Co. 

[Supreme  Court  of  Wisconsin^  Dec,  i6^  i8g8.) 

Death  by  Wrongful  Act — Actions  for  Pecuniary  Loss  to  Relatives. 
— Actions  for  death  losses  sustained  by  surviving  relatives  are 
wholly  statutory,  and  therefore,  unless  clearly  given  by  statute,  do 
not  exist  at  all. 

Same— Same.— Under  the  Rev.  St.  1898  of  Wisconsin  the  brothers 
and  sisters  of  one  wrongfully  killed  by  a  railroad  cannot  recover 
damages  from  the  company  for  the  pecuniary  loss  thereby  sustained 
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by  them,  the  right  to  recover  for  such  loss  not  being  expressly  cou- 
f erred  upon  such  relatives  by  the  statutes  of  Wisconsin. 

Injuries  Causinfi;  Death — Whether  Right  of  Action  Survives.* — 
Under  the  laws  of  Wisconsin,  a  cause  of  action  for  damages  to  a 
person,  because  of  an  injury  from  the  effects  of  which  death  ensues, 
survives  to  his  administrator  for  the  benefit  of  the  injured  person's 
estate,  the  statutory  right  conferred  upon  certain  surviving  relatives 
to  recover  their  pecuniary  loss,  resulting  from  a  wrongful  death, 
not  being  exclusive. 

Same.— In  an  action  for  injuries  causing  death,  the  length  of  time 
deceased  survived  his  injuries  is  immaterial,  except  as  to  the  dam- 
ages recoverable. 

Appeal  by  plaintiff  from  Dane  county  circuit  court.  Re- 
versed, 

Action  to  recover  damages  for  a  personal  injury  to  Aug^ust 
Zilmer,  deceased,  and  also  damages  for  his  death.  The  com- 
plaint states  all  formal  matters,  and,  in  substance,  that  on 
o     a*  *  ^  the  29th  day  of  August,  1895,  at  the  incorpo- 

rated  village  of  Deerfield  in  this  state,  at  a 
crossing  of  defendant's  railroad  with  a  public  street  in  such 
village,  August  Zilmer  was  traveling  on  the  street  with  due 
care,  riding  in  a  wagon  drawn  by  a  horse,  and  while  so  cir- 
cumstanced defendant's  servants  caused  one  of  its  locomo- 
tives to  approach  and  go  onto  and  over  the  crossing  at  an 
unlawful  rate  of  speed,  to  wit,  40  miles  an  hour,  without  in 
any  manner  signaling  such  approach,  whereby,  without  con- 
tributory fault  of  Zilmer,  the  locomotive  struck  his  horse 
and  wagon,  and  threw  him  with  great  force  and  violence  on 
the  ground,  bruising  and  wounding  him  upon  his  head, body 
and  limbs,  thereby  causing  him  to  suffer  great  mental  and 
physical  pain,  from  the  effects  of  which  he  on  the  same  day 
died,  to  the  plaintiff's  damages  in  the  sum  of  $5,000.  The 
complaint  further  stated  that  the  deceased  left  no  wife,  or 
father  or  mother  or  children,  but  left  some  brothers  and  sis- 
ters, and  stated  facts  showing  that  a  pecuniary  loss  was  sus- 
tained by  them  by  reason  of  his  wrongful  death,  to  the  extent 

♦See  Sweetland  v.  Chicago  &,  G.  T.  R.  Co.  (Mich.  1898),  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  613  and  notes,  p.  634  et  seq. 
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of  $5,000.  The  defendant  demurred  generally  to  the  com- 
plaint, which  demurrer  was  sustained,  and  from  the  order 
accordingly  entered  this  appeal  was  taken. 

Bushnell,  Rogers  &  Hall,  for  appellant. 
Fishy  Cary,  Upham  &  Blacky  for  respondent. 

Marshall,  J.  (after  stating  the  facts).  Two  questions 
are  presented  on  this  appeal :  (l)  Can  brothers  and  sisters 
of  one  wrongfully  killed  recover  damages  from  the  wrongdoer 
to  compensate  them  for  the  pecuniary  loss  thereby  sustained  ? 
(2)  Does  a  cause  of  action  for  damages  to  a  person,  because 
of  an  injury  from  the  effects  of  which  death  ensues,  survive 
to  his  administrator  for  the  benefit  of  his  estate?  The  de- 
cision of  either  of  these  questions  in  favor  of  the  appellant 
must  result  in  a  reversal  of  the  order  appealed  from. 

Actions  for  death  losses  sustained  by  surviving  relatives 
are  wholly  statutory,  and  therefore,  unless  clearly  thus 
given,  do  not  exist  at  all.  The  subject  in  this  state  is  cov- 
ered by  sections  4255,  4256,  Rev.  St.  1898, 
which  provide  that  if  the  death  of  a  person  be  goA^t^^'SSSr 
caused  by  the  wrongful  act  of  another  under  i«om to  B^utives. 
such  circumstances  that  if  death  had  not  ensued 
such  person  could  have  recovered  of  such  other  damages  for 
his  injury,  such  other  shall  be  liable  to  an  action  for  damages 
notwithstanding  the  death,,  such  action  to  be  brought  and 
prosecuted  in  the  name  of  the  personal  representative  of 
the  deceased  person  for  the  benefit  of  the  husband  or  widow 
of  such  person  if  there  be  such  surviving,  otherwise  for  the 
benefit  of  such  person's  lineal  descendants,  or,  in  default  of 
such  descendants,  such  person's  Ifneal  ancestors.  We  are 
asked  to  hold  that  by  such  statutes  the  right  of  action  for  the 
wrongful  death  of  a  person  is  conditional  only  upon  the  cir- 
cumstances being  such  that  if  death  had  not  ensued  the  de  - 
cedent  could  have  proceeded  against  the  wrongdoer  for  dam- 
ages. If  the  statute  were  susceptible  of  that  construction,  in 
any  reasonable  view  of  the  language  used,  and  we  think  it  is 
not,  the  contrary  view  has  been  too  long  established  as  its 
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true  meaning  to  leave  the  matter  open  to  question  at  this 
time.  In  Woodward  v.  Railway  Co.,  23  Wis.  400,  decided 
30  years  ago,  it  was  held  that  unless  a  person  named  in  the 
statute  as  entitled  to  the  benefit  of  a  recovery  when  obtained, 
be  shown  to  be  in  being  by  the  allegations  of  the  complaint, 
the  calls  of  the  statute  are  not  satisfied  and  the  action  for 
damages  for  the  death  cannot  be  sustained.  That  is  in  line 
with  the  numerous  decisions  in  this « country  and  England 
where  similar  statutes  exist,  as  abundantly  appears  in  the 
opinion  of  the  learned  chief  justice  in  the  case  cited,  and  the 
numerous  authorities  cited  there  by  counsel.  It  has  never 
been  since  questioned  successfully  in  this  court,  but  on  the 
contrary  has  been  repeatedly  affirmed.  Topping  v.  Town  of 
St.  Lawrence,  86  Wis*  526,  57  N.  W.  365 ;  Regan  v.  Railway 
Co.,  51  Wis.  599,  8  N.  W.  292 ;  Gores  v.  Graff,  77  Wis.  174. 
46N.  W.  48;  Schmidt  v.  Wooden-Ware  Co.  (Wis.)  74  N. 
W.  797.  The  reasonableness  of  that  construction  is  fully 
realized  when  one  considers,  as  the  fact  is,  that  the  action 
for  a  death  loss  to  a  surviving  relative  is  not  a  right  by  sur- 
vivorship to  the  claim  which  existed  in  favor  of  the  injured 
person  in  his  lifetime.  If  that  right  of  action  exist  at  all,  it 
is  for  the  benefit  of  the  estate  under  the  statute,  to  be  here- 
after considered  under  the  second  point  made  by  appellant. 
The  death  loss  act  of  the  English  statute  (9  &  10  Vict.  93), 
commonly  called  **Lord  Campbell's  Act,'*  and  the  various 
laws  of  a  similar  kind  that  have  been  modeled  after  it,  gave 
a  new  cause  of  action  unknown  to  the  common  law,  for  the 
benefit  of  certain  designated  classes  of  surviving  relatives. 
Such  relatives  do  not  take  the  cause  of  action  for  damages  to 
the  deceased  by  transfer  to  them  by  operation  of  law,  or  other- 
wise, but  are  enabled  by  statute  to  recover  the  pecuniary  loss  to 
themselves  caused  by  the  wrongful  taking  off  of  the  dece- 
dent, the  continuation  of  whose  life  would  have  been  benefi- 
cial to  them.  As  was  said  by  Mr.  Justice  Orton,  in  Top- 
ping V.  Town  of  St.  Lawrence,  supra^  the  action  accrues  to 
the  surviving  beneficiary  mentioned  in  the  statute  by  reason 
of  the  death  of  the  injured  person  caused  by  the  wrongful 
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act  of  another.  It  is  strictly  not  proper  to  say  that  it  is  a 
cause  of  action  which  survives ;  it  is  rather  a  new  action  by 
sections  4255  and  4256,  which  can  be  brought,  not  for  the 
benefit  of  the  estate,  but  solely  for  the  benefit  of  the  benefi- 
ciaries named  in  the  statute.  Counsel's  contention  is  that 
the  liability  is  made  absolute  by  section  4255,  and  therefore 
is  not  limited  by  the  following  section  which  designates  who 
shall  be  the  beneficiaries.  As  before  indicated,  that  ques- 
tion has  long  been  foreclosed  in  this  court, ^ 
contrary  to  counsel's  contention;  nevertheless, 
if  the  question  were  now  presented  for  the  first  time,  in  view 
■of  the  fact  that  the  section  giving  the  right  is  coupled  with 
the  section  for  its  enforcement,  it  would  appear  to  be  a  very 
plain  proposition  that  such  remedy  is  exclusive,  and  neces- 
sarily limits  the  right  to  those  for  whose  benefit  it  may  be 
•enforced,  /.  e.  to  the  particular  beneficiaries  named  and  in 
their  order,  that  is,  husband  or  widow*  if  there  be  such, 
otherwise  lineal  descendants,  and,  in  default  of  such,  lineal 
ancestors. 

On  the  question  of  whether  a  cause  of  actiun  for  injury  to 
the  person  survive  to  his   personal   representative   in  case 
death  ensue  therefrom,  this  court  held  in  the 
affirmative   in   Lehmann    v.    Farwell,  95   Wis.  gSSS-wie^e? 

,^_     _^  ^_     ___    ,-^    ■  ^       .  t      .    •  Bigrht  of  Action 

185,  70  N.  W.  170,  construing  what  is  now  sec-  survives. 
tion4253.  Rev.  St.  1898,  which  provides  gen- 
erally that  actions  for  the  recovery  of  damages  to  the  person 
shall  survive.     The  subject  there  received  most  careful  con- 
sideration, and  no  reason  is  perceived  now  for  changing  the 
ruling  there  made. 

The  learned  counsel  for  respondent  contend,  with  much 
learning,  that  the  section  last  referred  to,  and  sections  4255 
and  4256  of  the  statutes,  giving  a  right  of  action  to  relatives 
in  certain  circumstances  specified,  should  be  construed  to- 
gether, so  as  to  limit  actions  that  survive  under  section  4253 
to  cases  where  death  does  not  ensue  from  the  injury.  That 
claim  has  the  merit  of  being  supported  by  decisions  else- 
where under  similar  laws,  but  looking  only  to  the  language 


608  DEATH  BY  WRONGFUL  ACT  ^^^^  ^^^ 

INS) 

Brown  v.  Chicago  St  N.  W.  Ry.  Co 

of  the  statutes,  no  good  reason  is  perceived  for  resorting  to 
construction   at  all   to   determine  their  meaning.     The  Ian  - 
guage  seems  too  plain   to   allow   that.     We   have   not  even 
good  reason  for  saying,  as  some  courts  have,  that  the  stat- 
utes were  enacted  at  the  same  time,  or  went  into  effect  at  the 
same  time,  and  it  is  therefore  unreasonable  to  hold  that  the 
legislature  intended  to  give  two  rights  of  action  at  the  same 
time  for  one  injury.     The  law  of  this  state  conferring  upon 
surviving  relatives  the  right  to  recover  their  pecuniary  loss 
caused  by  the  wrongful   taking  off  by  death  of  a  husband, 
wife,  child,  father  or  mother,  has  existed  for  over  40  years, 
while   the   law   reviving  the   right,  in  favor  of  the  personal 
representatives  of  a  deceased  person,  to  his  claims  for  dam- 
ages to  his  person,  was  not  enacted  till  1887.     But  independ- 
ent of  that  circumstance,  as  before  observed,  the  language  of 
the  two  provisions  is  plain.     They  refer  to  entirely  distinct 
losses  recoverable  in  different  rights ;  the  one  in  the  right  of 
the  deceased  for  the  loss  occasioned  to  him ;  the  other  in  the 
right  of  the  surviving  relatives  for  the  loss  to  them.     Both 
are  dependent  on  the  injury,  but  only  one  dependent  on  the 
death  with  surviving  relatives  to  take  under  the  statute.  The 
language  of  one  provision  is  that  **actions  for  personal  in- 
juries shall  survive,**  and  of  the  other,  **in  case  of  the  death 
of  a  person  by  the  wrongful   act  of  another,"  under  certain 
circumstances  named,  the  wrongdoer  **shall  be  liable  to  an 
action  for  damages  notwithstanding  the  death  of  the  person 
injured,  if  the  death  be  caused  in  this  state.'*     The  only  con- 
dition of  the  right  of  action  in  the  former  case  is  the  exist- 
ence of  the  actionable  claim  for  damages  at  the  time  of  the 
death  of  the  injured  party.     The  statute  creates  no  new  lia- 
bility, but  prevents  the  lapsing  by  death  of  an  old  one.    The 
only  condition  of  liability  under  the  other  provision  is  the 
existence  of  an  actionable  claim  in  the  right  of  the  injured 
party  at  the  time  of  his  death  and  the  existence  of  the  bene- 
ficiaries  mentioned   in   the   statute.       The   liability  of  the 
wrongdoer,  while  dependent  on  the  condition  named,  is  not 
on  the  actionable  claim  called  for  to  satisfy  such  condition. 
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by  the*  statute :  the  right  of  the 
^sation  for  the  loss  which  falls 
the  statutes,  when  viewed  in 
ve  purpose,  is  too  plain  to 
them  language  not  there 
nitext,  in  order  to  make 
-  as  to  the  best  legislative 
.    we  need   not  say  here,  does 
>  tor  a  firm  adherence  to  the  law 
-.lOUt  regard  to  individual  opinions  as 
1  bad.     In  this  we  do  not  intend  to  sug-  . 
x\v  in  question,  as  construed  here,  is  a  bad. law. 
atrary  there  appears  to  be  much  wisdom  in  provid  - 
at  a  person  who  wrongfully  causes  a  personal  injury  to 
.other,  shall  not  profit  by  that  other's  death,  so  far  as  act- 
ual damages  go,  either  to  the  deceased  person  or  to  the  wife, 
husband,  or  lineal  descendants  or  ancestors  of  such  person. 
True,  as  claimed  by  the  learned  counsel  for  respondent, 
and  before  indicated,  several  courts,  for  whose  judgment  we 
entertain  high  regard,  in  construing  similar  statutes  have  de- 
cided that  the  right  of  action  to  surviving  relatives  is  exclu- 
sive, and  that  the  personal  injury  action  that  survives  under 
section  4253,  does  not  include  those  where  death  ensues  from 
the  injury.     A  good  example,  among  others  cited  in  counsel's 
brief,   is  Holton  v,  Daly,   106  111.131.     That  learned  court 
reasons  that  there  is  but  one  ground  of  liability  :  the  wrong- 
ful act ;  and  as  all  claims  for  damages  grow  out  of  the  one 
wrong  it  is   unreasonable   to   say   the  legislature  intended 
there  shall  be  two  causes  of  action  based  upon  it ;  that  the 
more  reasonable  view  is  that  the  act  making  causes  of  action 
for  personal  injuries  survive  should  be  considered  as  refer- 
ring to  a   special   class   of   actions,    not   included   in   those 
named  in  the  general  provision  giving  a  right  of  action  to 
surviving  relatives;    that  without   that  construction  there 
would  be  a  repugnance   between   the   two   provisions.     The 
fallacy  of  that  reasoning  is  easily  apparent.     True,  in  the 
13  (N  8)  A«&  E  R  Cas— 39 
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circumstances  named,  there  is  but  one  wrongful  act,  but  that 
is  not  the  sole  ground  of  action  in  the  right  of  the  deceased 
or  the  survivor.  It  takes  the  wrongful  act  and  the  loss  to 
make  the  complete  cause  of  action,  and  as  the  loss  to  the 
person  upon  whom  the  injury  is  inflicted  must  be  recovered 
by  or  in  his  right,  and  the  loss  to  the  surviving  relatives  by 
or  in  their  right,  the  causes  of  action  are  clearly  distinct.  It 
does  not  require,  apparently,  much  clearness  of  mental  per- 
ception to  discover  that  if  several  persons  are  made  to  suffer 
pecuniary  loss  by  one  wrongful  act,  each  may  very  properly 
liave  his  independent  cause  of  action  and  remedy  for  the  loss 
resulting  to  him,  and  that,  generally,  in  order  to  do  complete 
justice,  in  the  absence  of  some  provision  for  a  recovery  for 
the  benefit  of  all  and  a  distribution  of  the  proceeds,  separate 
causes  of  action  must  necessarily  exist. 

The  views  of  the  Illinois  court  accord  with  the  judgment  of 
the  supreme  court  of  Kansas.  McCarthy  v.  Railroad  Co.,  18 
Kan.  46;  City  of  Eureka  v.  Merrifield,  53  Kan.  794,  37  Pac. 
113;  Martin  v.  Railway  Co.,  49  Pac.  605.  It  is  significant 
that  the  former  treats  the  act  for  the  survivorship  of  the  right 
to  recover  damages  to  the  deceased  for  the  benefit  of  his  estate, 
as  a  special  provision,  and  that  for  the  benefit  of  surviving 
relatives  as  a  general  act,  and  that,  giving  them  a  literal 
interpretation,  they  are  repugnant  to  each  other  in  part; 
while  the  latter  reverses  the  situation,  treating  the  act  of  the 
claim  for  damages  to  the  deceased,  as  general,  and  that  for 
the  benefit  of  surviving  relatives  as  special,  the  latter  being 
intended  to  take  away  the  right  of  survivorship  for  the  benefit 
of  the  estate,  which  would  otherwise  be  given  by  a  literal 
reading  of  the  former  provision.  The  fallacy  of  both  processes 
of  reasoning  grows  out  of  a  failure  to  observe  the  distinction 
between  the  wrong  and  the  resulting  loss ;  that  though  there 
be  but  one  wrongful  act  and  one  physical  injury,  there  may 
be  several  persons  that  suffer  distinct  losses,  some  of  which 
are  actionable  at  common  law  and  some  actionable  dependent 
on  the  statute.  Justice  Brew^er,  who  was  a  member  of  the 
Kansas  court  at  the  time  the  first  decision  there  was  rendered, 
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and  concurred  in  it,  referred  to  the  subject  when  he  was  later 
called  upon  to  consider  the  matter  as  a  member  of  the  federal 
bench,  in  the  case  of  Hulbert  v.  City  of  Topeka,  reported  in 
,34  Fed.  510,  said,  substantially,  that  he  doubted  the  correct- 
ness of  his  former  opinion,  and  followed  it  only  in  deference 
to  the  settled  judicial  policy  of  Kansas,  the  cause  being  one 
that  arose  there ;  that  the   basis  of   recovery  under  the  two 
provisions  of  law  under  consideration,  the  one  for  the  benefit 
of  the  estate  of  the  decedent  and   the  other  for  the  benefit  of 
his  surviving  relatives,  are  entirely  distinct,  the  former  being 
based  on  survivorship  of  the  cjaiip  of  the  deceased,  taking  no 
note  of  the   pecuniary   loss   to  relatives,   and  the  other  on 
survivorship  of  relatives  mentioned  in  the  statute,  taking  no 
note  of  damages  to   the   decedent ;    that  the   latter  proceed 
regardless  of  whether  the  death  was  instantaneous  or  followed 
after  months  of  pain  and  suffering,  being  damages  to  relatives 
by   death  to  be   measured   by   their  pecuniary  loss   caused 
thereby ;  while  the  former  is  for  loss  that  would  otherwise  be 
a  permanent  injury  to  the  estate  itself.     For  further  illustra- 
tions   of  the    distinction,   the  following  in    Mr.   Justice 
Wilson's  opinion  in  Needham  v.  Railway  Co.,  38  Vt.  294, 
is  quoted  by  Justice  Brewer:     **The  principles  on  which, 
the  intestate's  cause  of  action  rested  at  common  law  are  the 
same,  irrespective  of  the  cause  of  his  death."     It  **died  with 
his    person   but   is   revived  by  the  statute   in  favor  of   his 
administrator."     It  includes  **nothing  more  than  his  intes- 
tate's cause  of  action.     The  statute  simply  revives  but  does 
not  enlarge  the  common -law  right  of  the  intestate."     The 
provision    for  surviving    relatives    '^introduced    principles 
wholly  unknown  to  the  common  law,  namely,  that  the  value 
of  a  man's  life  to  his  wife  and  next  of  kin,  constitutes  a  part 
of  his  estate."     *  *Such  damages  to  the  widow  and  next  of  kin 
begin  where  the  damage  of  the  intestate  ended,  viz,  with  his 
death." 

The  weakness  of  the  theory  that  the  action  for  injuries  to 
the  person,  which  survive,  includes  only  those  not  covered 
by  the  statute  for  the  benefit  of  surviving  relatives,  is  further 
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illustrated  by  the  fact  that  courts  adhering  to  that  view 
uniformly  refer  to  Read  v.  Railway  Co.,  L.  R.  3  Q.  B.  555. 
The  decision  there  is  only  to  the  effect  that  if  an  injured 
person  have  satisfaction  of  his  claim  before  death,  the  subse- 
quent death  from  the  injuries  does  not  confer  a  right  of  action 
upon  surviving  relatives ;  that  such  right  exists  only  where 
there  is  an  injury  to  a  person  and  there  is  an  exist- 
ing claim  for  damages  therefor  at  the  time  of  his  death. 
Justice  Blackburn,  who  delivered  the  opinion,  said, 
in  substance,  that  the  proper  construction  of  the  statute 
is  that  it  gives  a  right  of  action  to  certain  surviving  relatives 
of  a  person  when  death  was  caused  by  the  wrongful  act  of 
another,  where  he  had  not  received  satisfaction  in  his  lifetime, 
and  that  to  go  further  would  be  straining  the  language  of  the 
law.  That  seems  plain.  The  language  of  our  statute  is  that 
liability  of  the  wrongdoer  exists  where  the  deceased  could 
have  recovered  if  death  had  not  ensued.  That  clearly 
excludes  the  idea  that  where  the  decedent  receives  satisfaction 
for  his  injuries,  the  conditions  req^uisite  to  the  right  of  sur- 
viving relatives  may  exist  notwithstanding.  There  is  nothing 
in  Read  v.  Railway  Co.,  in  conflict  with  Blake  v.  Railway 
Co.,  10  Eng.  Law  &  Eq.  443.  where,  in  a  very  instructive 
opinion  by  Coleridge,  J.,  it  is  said  that  Lord  Campbell's 
act  does  not  transfer  to  the  surviving  relatives  mentioned, 
the  claim  for  damages  previously  possessed  by  the  deceased, 
but  gives  to  them  an  independent  cause  of  action  for  damages 
peculiarly  incident  to  their  relation  to  the  deceased.  The  two 
cases  are  often  cited  to  opposite  views,  but  are  in  fact,  when* 
correctly  understood,  in  perfect  harmony.  The  one  holds 
that  the  right  of  the  relatives  named  in  the  statutes  is  separate 
and  distinct  from  that  possessed  by  the  deceased ;  the  other, 
that  the  right  of  the  relatives  is  contingent  on  the  death  of 
the  injured  person  without  having  satisfied  his  claim  for 
damages. 

With  proper  regard  for  the  argument  of  the  learned  counsel 
for  respondent,  we  cannot  well  close  this  discussion  without 
some  review  of  the  decision  of  the  supreme  court  of  Rhode 
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Island  in  Lubrano  v.  Atlantic  Mills,  reported  in  32  Atl.  205, 
which  is  cited  to  our  attention  with  great  confidence.  The 
case  expressly  holds  with  the  Illinois  court  and  the  Kansas 
court,  that  the  statute  giving  the  right  of  action  to  personal 
representatives  of  a  person  wrongfully  killed,  for  the  benefit 
of  certain  relatives  named,  is  exclusive.  The  case  does  not 
throw  any  new  light  on  the  subject  under  consideration, 
except  as  to  the  inherent  weakness  of  the  reasoning 
indulged  in  to  support  the  theory  which  the  distinguished 
court  adopts.  Read  v.  Railway  Co.,  supra^  it  is  cited  with- 
out perceiving,  apparently,  that,  as  before  indicated,  it  only 
holds  that  where  the  claim  of  the  deceased  person  is 
extinguished,  one  of  the  conditions  requisite  to  the  cause  of 
action  for  damages  under  Lord  Campbell's  act  is  impossible, 
therefore  statutes  on  that  subject  have  no  office  to  perform ; 
that  it  has  no  bearing  on  the  question  of  whether,  in  the 
absence  of  such  extinguishment,  there  are  two  rights  or 
causes  of  action  for  distinct  and  separate  losses.  Again,  the 
learned  court  falls  into  an  error  heretofore  mentioned  in 
referring  to  the  two  statutes  as  one  being  general  and  the 
other  special,  and  that  the  two  in  part  refer  to  the  same 
subject,  viewing  the  liability  of  the  wrongdoer  as  entire 
merely  because  based  on  a  single  wrong.  As  we  have  seen, 
each  treats  of  a  distinct  species  of  loss,  and  for  that  is 
general.  There  is  no  question  of  repugnancy  or  implied 
repeal  of  one  provision  by  another  on  the  same  subject,  or 
the -substitution  of  one  right  for  another,  to  be  considered,  if 
we  give  effect  to  the  plain  reading  o£  the  law  and  not  attempt 
to  vary  it  because  of  consequences  which  to  some  minds  may 
appear  to  throw  unreasonable  buidens  upon  the  wrongdoer. 
It  must  be  presumed  that  the  legislature  had  all  these 
matters  in  mind,  and  from  its  judgment  there  is  no  appeal. 
The  Rhode  Island  court,  further  discussing  the  subject, 
speaks  of  the  right  of  survivorship  as  a  mere  remedy  given 
as  a  substitute  for  that  which  existed  in  the  right  of  the  de- 
cedent. Here  again,  there  is  a  confusion  between  rights  and 
remedies.     To  say  that  section  4255  of  our  statutes  gives  a 
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remedy  for  the  one  that  at  common  law  lapsed  with  the  death 
of  the  decedent,  is  to  say  that  it  gives  a  new  remedy  for  a 
pre-existing  right.  But  there  was  no  such  pre-existing 
right  of  the  surviving  relatives  to  recover  their  loss  caused 
by  the  wrongful  death.  The  right  or  cause  of  action  itself  is 
new,  and  the  remedy  to  enforce  it  as  well,  as  observed,  in 
effect,  in  Topping  v.  Town  of  St.  Lawrence,  86  Wis.  526,  57 
N.  W.  365.  The  court  further,  in  support  of  its  decision, 
refers  to  Needham  v.  Railroad  Co.,  38  Vt.  300,  stating  that 
the  Vermont  court  later,  in  Legg  v,  Britton,  64  Vt.  652,  24 
Atl.  1016,  overruled  its  former  judgment  on  the  subject  of 
whether  there  were  two  causes  of  action  in  the  circumstances 
under  discussion.  A  careful  reading  of  the  opinion  in  the 
later  Vermont  case,  discloses  the  fact  that  it  is  there  held, 
in  perfect  harmony  with  the  early  case,  that  two  causes  of 
action  exist :  one  in  the  right  of  the  estate ;  and  the  other  in 
the  right  of  the  surviving  relatives  where  the  cause  of  action 
of  the  deceased  is  not  extinguished  before  his  death.  The 
court  said  that  the  extinguishment  of  the  cause  of  action  in 
the  right  of  the  deceased  was  a  bar  to  that  in  favor  of  the 
surviving  relatives.  There,  the  action  for  damages  to  the 
injured  person  was  brought  in  his  lifetime  and  prosecuted  to 
judgment  and  satisfaction  after  his  death,  and  the  court  said 
that  under  such  circumstances  the  right  of  the  deceased  was 
extinguished  with  the  same  effect  as  if  satisfaction  had 
occurred  before  death,  therefore  that  the  circumstances 
requisite  to  the  application  of  the  statute,  giving  the  right 
of  action  to  the  widow  and  next  of  kin,  did  not  exist.  Using 
substantially  the  language  of  the'  court  there  was  left  no 
proper  office  for  the  act  for  the  benefit  of  the  widow  and  next 
of  kin  to  perform. 

There  are  many  other  cases  bearing  on  the  subject  before 
us,  but  they  do  not  add  anything  to  what  has  been  said,  or 
call  for  further  discussion,  so  we  shall  not  further  extend 
this  opinion  by  referring  to  them.  We  are  well  satisfied  that 
section  4253  preserves  for  the  benefit  of  the  estate  of  a  deceased  . 
person  the  cause  of  action  possessed  by  him  in  his  lifetime 
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for  an  injury  resulting  in  his  death,  and  that  it  is  not  affected 
in  any  way  by  the  other  right  or  cause  of  action  given  by 
sections  4255  and  4256  to  his  surviving  relatives  to  recover  for 
the  loss  sustained  by  them ;  that  such  is  the  plain  meaning  of 
the  statutes,  and  that  if  the  language  used  were  open  to 
construction  at  all,  the  view  we  have  adopted  is  supported 
by  far  the  better  reasoning  and  the  greater  weight  of  auttority . 
The  supreme  court  of  Michigan,  in  Hurst  v.  Railway  Co.,  84 
Mich.  539,  48  N.  W.  44,  quite  recently  had  the  same  subject 
under  consideration,  with  the  same  result  at  which  we  have 
arrived.  That  court  said,  in  effect,  that  a  pecuniary  loss 
sustained  by  a  surviving  relative  resulting  from  a  wrongful 
death,  recoverable  under  the  statute,  is  one  thing;  and  that 
damages  for  the  injury  to  the  deceased,  is  another;  and  that 
a  recovery  for  the  former  is  no  bar  to  an  action  for  the  latter. 

Of  course,  there  is  no  question  as  to  whether  a  recovery 
on  one  claim  will  bar  an  action  for  the  other;  therefore, 
what  is  said  should  not  be  taken  as  deciding  that  question. 
We  have  referred  to  cases  holding  that  a  satisfaction  of  a 
claim  in  the  right  of  the  estate  leaves  the  statute  giving  the 
other  right  of  action  no  office  to  perform,  merely  in  support 
of  the  position  that  the  two  statutes  deal  with  separate  and 
distinct  rights. 

The  complaint    demurred    to,   by   sufl&cient    allegations, 
shows  that  plaintiff's    intestate  was  injured   by   actionable 
negligence  of  the   defendant,  and  that  he   lived   thereafter 
some  period   of  time.     The   length  of  time  he 
survived   the   injury   is   not   stated  and  is  not 
material  except  as  to  the  damages  recoverable,  and  that  does 
not  go  to  the  cause  of  action.     Bancroft  z^.  Railway  Corp., 
11    Allen,   34;  HoUenbeck   v.   Railway  Co.,   9  Cush.  478; 
Tully  V,  Railroad  Co.,  134  Mass.  499;  Chandler  v.  Railroad  ^ 
Co.,  159  Mass.  589,  35  N.  E.  89;  Corcoran  v.  Railroad  Co., 
133  Mass.  507 ;  Kellow  v.  Railway  Co.,  68  Iowa,  470,  23  N. 
W.  740,  and  27  N.  W.  466.     Within  the  principles  stated 
the  complaint  states   one  cause  of  action,  and  that  for  the 
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recovery  of  damages  which  the  deceased  sustained  and  which 
he  might  have  recovered  for  had  he  lived.  Therefore  the 
decision  of  the  trial  court  sustaining  the  demurrer  to  the 
complaint  must  be  reversed. 

The   order    appealed    from   is    reversed    and    the    cause 
remanded  for  further  proceedings  according  to  law. 


Bias 
Chesapeake  &  O.  Ry.  Co. 

[Supreme  Court  of  Appeals  of  West  V^irginia,  April  /j,  /Sgg.) 

Injury  to  Person  on  Track— Pleading.— A  declaration  for  negligent 
killing,  which  charges,  in  effect,  that  the  deceased,  while  on  the 
track  of  the  defendant,  was  carelessly  and  negligently  pushed 
again.st,  and  struck  by,  a  locomotive  engine  and  cars  belouginK*  to 
the  defendant,  and  in  the  control,  custody,  and  management  of  its 
employees,  and  thereby  received  injuries  from  which  she  died,  is 
sufficient. 

Evidence. — Testimony  of  witnesses  relating  to  the  physical  condi- 
tion of  the  place  and  its  surroundings  where  an  accident  occurred  is 
proper  evidence  to  go  to  the  jury. 

Waiver  of  Objections  to  Evidence. — Numerous  objections  and  ex- 
ceptions to  evidence  taken  during  the  progress  of  the  trial,  unless 
shown,  by  proper  order  or  bill  of  exceptions,  to  have  been  specifi- 
cally brought  to  the  attention  of  the  court  on  motion  to  set  aside 
the  verdict  of  the  jury,  will  be  regarded  as  waived. 

Scene  of  Accident— View  by  Jury— Experiments. — The  fact  that  a 
small  red  dress,  belonging  to,  and  woi*n  by,  the  deceased  when  in- 
jured, is  placed  by  the  sheriff  on  the  railroad  track  at  the  point 
where  the  accident  occurred,  while  the  jury  are  viewing  the  place 
and  its  surroundings,  and  while  they  are  looking  down  the  track 
from  the  point  the  engine  first  came  in  sight  of  the  deceased,  is  not 
sufficient  misconduct  to  require  the  discharge  of  the  jury,  nor,  after 
a  cautioning  instruction,  is  it  sufficient  error  to  justify  the  setting 
aside  their  verdict ;  it  being  merely  the  illustration  or  demonstra- 
tion of  a  physical  fact,  about  which  the  defendant  can  introduce 
contradictory  evidence  or  can  examine  the  plaintiff's  witnesses. 
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Instructions — Appeal  — Record. —  Instructions  copied  in,  but  not 
properly  a  part  of,  the  record,  will  not  be  considered  by  this  court. 

Injury  to  Trespasser  on  Track  — Liability  of  Railroad. — The  negli- 
gfent  killing''  of  helpless  trespassers  on  its  track  by  its  employees  i^ 
one  of  the  risks  that  a  railroad  company  assumes  in  acceptinf^  the 
donation  of  its  franchises  from  the  public,  and  in  undertaking*  to 
operate  a  railroad  throug-h  an  inhabited  country. 

Same — Same.* — If  the  employees  of  a  railroad  company  fail  to 
keep  a  proper  lookout,  consistent  with  their  other  duties,  for  help- 
less trespassers  on  the  tracks,  and  thereby  such  helpless  trespasser 
is  neglig'ently  killed,  such  failure  is  the  proximate  cause  of  such 
killing,  and  the  company  will  be  liable  therefor,  notwithstanding 
the  prior  negligence  with  which  such  helpless  trespasser  may  be  on 
such  track.  But,  if  such  trespasser  is  not  helpless,  the  duty  of 
keeping  a  lookout  devolves  upon  him  as  well  as  the  trainmen,  and, 
if  an  accident  happen  by  reason  of  their  mutual  negligence,  no 
recovery  can  be  had. 

Imputed  Negligence  of  Parents.! — The  imputed  negligence  of 
parents  discussed.     See  both  opinion  and  dissenting  opinion. 

Brannon  and  Engush,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Cabell  county  circuit  court.     Af- 
Jirmed  by  divided  court. 

Simms  &  Enslow,  for  plaintiff  in  error. 
O  Bierne  &  McDermit  and  E,  M.  McCal lister ,  for  defend- 
ant in  error. 

Dent,  P.  '*On  the  12th  day  of  July,  1897,  plaintiff's 
intestate,  Qlara  Edna  Bias,  an  infant,  about  15  months  old, 
had  strayed  away  from  the  home  of  its  parents,  which  was 
Case  stated  about  50  yards  away,  and  gotten  upon  the  track 

of  the  defendant,  near  Wilson's  Station,  a  flag 
stop  between  Guyandotte  and  Barboursville,  at  about  7 
o'clock  in  the  evening,  and  was  struck  by  defendant's  local 
passenger  train  No.  13,  going  west,  and  afterwards,  on  the 
16th,  died.  The  train  was  running  at  the  rate  of  between  45 
and  48  miles  an  hour  when  the  child  was  discovered  on  the 
track,  about  150  to  200  yards  ahead  of  the  train."     This 

*See  notes  at  end  of  case. 

fSee  notes ^  10  Am.  &  Rng.  R.  Ca**.,  N.  S.,  880  et  seq. 
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abstract  is  taken  from  defendant's  petition.  It  was  further 
shown  in  evidence  that  there  was  a  tlear  view  of  the  point  on 
the  track  where  the  child  was  struck  eastward  600  to  700 
yards,  in  the  direction  in  which  the  train  was  coming.  There 
were  no  obstacles  in  the  way,  and  it  was  a  bright,  sunshiny- 
evening.  The  child  had  been  at  home  about  10  minutes 
before  it  was  struck. 

The  engineer  testifies  that  he  did  not  see  the  child  until  he 
was  about  200  yards  of  it,  and  he  first  thought  it  was  a  red 
rooster,  and,  as  soon  as  he  recognized  it  to  be  a  child,  he 
made  every  effort  to  stop  the  train,  and  managed  to  stop  it 
in  590  feet,  but  too  late  to  save  the  child;  that  there  was 
both  a  glare  of  light  and  shadow  along  the  track,  which 
interfered  with  his  vision;  that  he  was  keeping  a  vigilant 
lookout,  consistent  with  his  other  duties;  that  the  train  was 
behind  time,  and  he  was  running  rapidly  to  make  it  up ;  that 
he  was  looking  right  over  the  spot  where  the  child  was,  lo 
see  if  there  was  any  signal  to  stop  at  Wilson's  Station,  just 
beyond.  The  fireman's  evidence  was  about  the  same  as  the 
engineer's.  There  is  some  attempt  to  show  that  the  child's 
life  miglit  have  been  saved  by  an  operation  after  it  had  been 
struck,  but  this  is  merely  speculative,  and  beyond  the  range 
of  possibility  into  the  realm  of  miracles.  The  attorney's 
could  just  as  well  contend  that  the  child  was  not  killed  by 
being  struck  by  the  train,  but  by  the  operation  performed  by 
the  physicians,  cutting  its  skull  open  in  an  attempt  to  remove 
the  pressure  on  the  brain.  The  jury  heard  the  evidence,  and 
found  a  verdict  in  favor  of  the  plaintiff  for  $1,000.  The 
defendant  made  a  motion  to  set  it  aside,  as  contrary  to  the 
law  and  the  evidence.  The  circuit  court  overruled  the  mo- 
tion, and  entered  judgment. 

The  defendant  relies  on  the  following  assignments  of  error  : 
**(l)  The  court  erred  in  overruling  defendant's  demurrer  to 
plaintiff's  declaration.  (2)  The  court  erred  in  allowing  the 
plaintiff's  attorneys  to  ask  the  witnesses  John  E.  Bias,  Mrs. 
J.  E.  Bias,  and  John  Wilson,  *How  far  east  of  the  point 
where  the  child  was  struck  could  a  person  standing  on  the 
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track  see  an  object  the  size  of  the  child  in  controversy,  at 
that  point?'  (3)  The  court  erred  in  allowing  questions  5 
and  6,  on  page  82,  to  be  asked  J.  E.  Bias,  and  question  1, 
on  page  83,  to  be  asked  Mrs.  John  E.  Bias,  and  in  refusing 
to  strike  out  the  answers  thereto.  (4)  The  court  erred  in 
allowing  a  supposed  rule  of  the  company  to  be  read  to  the 
jury,  which  was  not  shown  to  be  a  rule  of  the  company  in 
force  at  the  time  of  the  accident.  (5)  The  court  erred  in 
allowing  John  Reid  and  W.  W.  Poindexter  to  express 
opinions  to  the  jury  as  to  the  distance  in  which  an  emergency 
stop  of  a  train  of 'the  description  of  the  one  in  controversy 
could  be  made,  they  not  having  been  shown  to  have  had 
sufficient  knowledge  to  give  expert  evidence.  (6)  The  court 
erred  in  refusing  to  sustain  defendant's  objection  to  questions 
1,  2,  3,  and  4,  on  page  120,  asked  J.  H.  Williams  on  cross- 

• 

examination,  and  in  refusing  to  strike  out  the  answers  thereto- 
(7)  The  court  erred  in  allowing  questions  3,  4,  5,  and  6,  on 
page  144,  to  be  asked  John  Clark,  and  in  refusing  to  strike 
out  his  answers  thereto,  as  said  questions,  regarding  his 
seeing  a  chicken  on  the  track,  were  irrelevant  and  misleading, 
and  the  asking  and  the  answering  of  each  of  said  questions 
was  to  the  prejudice  of  your  petitioner.  (8)  The  court  erred 
in  refusing  to  discharge  the  jury  upon  the  filing  of  the  affi- 
davits of  F.  B.  Enslow,  W.  O.  Walton,  and  O.  J.  Wilkinson ^ 
and  the  counter  affidavit  of  Gordon  O'Bierne,  and  in  refusing 
to  set  aside  the  verdict  of  the  jury  when  rendered,  because  of 
the  experiments  made  by  the  jury,  or  in  their  presence,  while 
viewing  the  ground  at  the  place  of  accident.  Said  experi- 
ments, not  being  in  the  presence  of  the  court,  were  illegal 
and  improper,  and  the  jury,  standing  some  600  yards  east  of 
the  point  of  accident,  were  surrounded  by  very  different 
circumstances  from  those  surroundiqg  the  engineer  on  a 
moving  train,  and  these  said  experiments  were  greatly  to  the 
prejudice  of  the  petitioner.  (9)  The  court  erred  in  giving 
plaintiff's  instructions  1  and  2.  No.  1  does  not  correctly 
state  the  law,  is  inconsistent  with  instructions  given  for  the 
defendant,  and  misleads  the  jury.     The  jury,  out  of  court 
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and  out  of  the  presence  of  the  judge,  having  taken  evidence 
by  way  of  experiment,  should  have  been  discharged,  and 
not  instructed,  in  plaintiff's  instruction  No.  2,  to  disregard 
the  experiments  made  by  them ;  Jk>r  this  was  wholly  ineffec- 
tual to  erase  any  impression  that  may  have  been  made  on 
the  minds  of  the  jury  by  the  experiment.  The  making  of 
this  experiment  was  upon  a  point  vital  in  the  cjase,  and  was 
to  the  prejudice  of  this  petitioner.  (10)  The  court  erred  in 
refusing  to  set  aside  the  verdict  of  the  jury,  as  contrary  to 
the  law  and  the  evidence." 

As  to  assignments  Nos.  3,  4,  5,  6,  and  7,  it  is  sufficient  to 
refer  to  the  rules  laid  down  in  the  cases  of  State  v.  Harr,  38 
W.    Va.  59,  17    S.  E.  794,  wherein  it  is  held  that,  **to  make 

available  in  the  appellate  court  an  objection 
ApiSSi-SSTOrd.   taken   during  the    trial   to    the    admission    of 

evidence,  the  point  must  be  made  and  properly 
saved  by  some  bill  of  exceptions.  It  is  not  enough  merely 
to  note  the  objections  and  exception  in  the  certificate  of  evi- 
dence." Syl.,  point  4.  And  Gregory's  Adm'r  2/ .  Railroad 
Co.,  37  W.  Va.  606,  16  S.  E.  819  (Syl.,  point  2),  in  these 
words  :  **A  motion  for  a  new  trial  should  indicate,  in  a  ^Yay 
sufficient  to  call  the  attention  of  the  court  to  them,  the  grounds 
for  such  new  trial,  unless  the  point  has  been  made  the  sub- 
ject of   a   bill   of  exceptions.     Where    it    is    claimed    that 

evidence. has  been  improperly  admitted,  and 
uouBtSi^SS^e.  an  exception  noted   but  no   bill  of  exceptions 

taken,  and  the  record  states  that  the  motion  for 
a  new  trial  was  based  on  certain  specific  grounds,  not  nam- 
ing the  admission  of  such  evidence,  that  exception  will  not  be 
considered  in  the  appellate  court,  but  will  be  treated  as 
waived."  There  are  three  bills  of  exceptions  filed.  The 
first  relates  to  the  refusal  of  the  court  to  discharge  the  jury 
for  improper  conduct.  The  second  contains  the  evidence, 
and  also  relates  to  the  misconduct  of  the  jury  in  experiment- 
ing with  the  dress  the  deceased  had  on.  The  third  relates 
to  the  evidence  showing  how  far  a  person  the  size  of  the 
child  could  be  seen  when  struck,  etc.     Neither  of  these  bills 
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of  exceptions  refer  to  and  especially  include  the  testimony 
referred  to  in  assignments  Nos.  3,  4,  5,  6,  and  7,  nor  does 
the  motion  for  a  new  trial  do  so.  Nothing  showing  they 
were  brought  to  the  attention  of  the  trial  court  on  the  motion 
for  a  new  trial,  they  will  be  regarded  as  waived,  and  will  not 
be  considered  by  this  court.  Assignment  No.  9  relates  to  the 
instructions,  but,  as  these  are  not  a  part  of  the  record,  they 
cannot  be  here  considered,  although  copied  therein.  Trump 
V.  Coke  Co.  (decided  at  this  term)  32  S.  E.  1035. 

This  leaves  assignments  Nos.  1,  2,8,  and  10  for  disposal. 
No.  1  relates  to  the  demurrer  to  the  declaration.  Defendant's 
counsel  insist  that  **the  declaration  fails  to  allege  what  duty, 
if  any,  the  defendant  owed  to  the  plaintiff's 
intestate,  or  to  allege  any  facts  from  which  Sn^S4S-piJS5- 
such  duty  could  be  intelligently  inferred,  and  a 
breach  of  that  duty."  The  declaration  alleges  that,  **on  the 
said  defendant's  said  railroad  near  where  it  passes  a  flag  sta- 
tion known  as  Wilson's  Switch,  in  said  county,  between  the 
station  at  the  said  town  of  Barboursville  and  the  station  at 
the  said  town  of  Guyandotte,  the  said  defendant,  by  its  ser- 
vants and  employees,"  defendant  negligently  ran  its  locomo- 
tives, engines,  tenders,  railroad  cars,  and  carriages,  with 
great  force  and  violence,  against  Clara  Edna  Bias,  injuring 
her  so  badly  that  she  subsequently  died.  One  locomotive, 
tender,  and  cars  would  have  been  sufficient,  but  the  others 
and  carriages  may  be  deemed  surplusage.  From  this  the 
duty  that  the  company  owes  to  every  human  being  on  its 
track,  whether  employee  or  not,  to  preserve  life  if  possible,  and 
not  destroy  it  negligently,  may  be  intelligently  inferred  from 
the  language  used.  The  breach  of  such  duty  was  the  negli- 
gently killing  of  the  deceased.  It  can  hardly  be  maintained, 
at  the  present  time  at  least,  that  a  railroad  company  can 
negligently  kill  any  one  on  its  tracks,  whether  passenger, 
employee,  stranger,  trespasser,  adult  or  child.  It  holds  its 
tracks  for  the  public  good  by  sufferance  of  the  people,  and, 
though  it  cannot  be  hung,  electrocuted,  or  imprisoned,  it 
cannot  take  human  life  with  impunity.     For  death  caused 
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by  its  negligence  it  must  answer  in  damages.  In  the  case  of 
Railroad  Co.  v,  Whittington's  Adm'r,  3D  Grat.  810,  the  fault 
of  the  declaration  was  that  it  did  not  show  where  the  deceased 
was  at  the  time  he  was  killed  (See  Syl.,  point  2,  p.  805),  or 
how  he  was  injured.  The  present  declaration  shows  both 
where  and  how,  and  con^s  within  the  case  of  Poling  v.  Rail- 
road Co.,  38  W.  Va.  645,  18  S.  E.  782. 

The  second  assignment  seeks  to  exclude  from  the  jury  the 
evidence  of  witnesses  as  to  the  distance  it  was  possible  to  see 
a  child  of  the  size  of  the  decedent  along  or  on  the  railroad 
,^^  track,   in  the  direction  in  which  the  train  was 

Svldence. 

coming.  This  evidence  is  perfectly  competent. 
It  is  a  physical  fact  easily  contradicted  if  false,  and,  while 
the  witnesses  were  not  on  a  rapidly  moving  train,  engaged 
in  its  management,  yet  the  jury  had  a  right  to  know  the 
condition  of  the  place  of  accident.  This  evidence  was  hardly 
necessary,  after  the  jury  was  taken  to  view  the  place,  as  they 
could  see  for  themselves  whether  the  physical  fact  existed  or 
not. 

The  eighth  assignment  is  to  the  fact  that  the  Sheriff  took  the 
dress  of  the  deceased,  and  placed  it  on  a  stick  about  18  inches 
high  at  the  point  of  the  accident,  and  allowed  the  jury  to 
proceed  up  the  railroad  in  the  direction  the  train  was  coming, 
and  observe  how  far  such  object  could  be  seen.     This  is  but 

the  niere  demonstration  of  a  physical  fact,  and 
SeSt-vii^bV  not  an  experiment.  Nor  is  there  anything 
menta.  about  it  that  could  possibly  mislead  the  jury,  as 

it  is  certainly  possible  for  them  to  distinguish 
between  a  man  in  charge  of  an  engine  at  a  high  rate  of  speed 
and  one  standing  still  on  the  ground.  This  is  a  matter  also 
susceptible  of  proof,  and  the  jury  has  the  right  to  hear  and 
weigh  the  evidence.  It  is  admitted  that  the  court,  out  of 
precaution,  directed  the  jury  to  disregard  the  dress  demon- 
stration. All  it  showed,  however,  was  how  far  the  dress,  in 
the  position  it  was  placed,  could  be  seen  by  a  person  stand- 
ing on  the  track, — a  mere  physical  fact,  as  the  view  of  the 
rails,  track,  and  surrounding  country  were,  which  was  shown 
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to  the  jury  for  the  purpose  of  enabling  them  to  more  clearly 
understand  the  facts  given  in  evidence,  and  arrive  at  a  cor- 
rect verdict.  It  is  impossible  to  understand  how  the  fact 
that  they  could  see  this  little  red  dress  for  800  yards  or  more 
could  in  any  manner  induce  them  to  agree  to  a  verdict  con- 
trary to  the  law  and  the  evidence.  Such  use  of  the  little  red 
dress,  if  error  at  all,  could  only  be  regarded  as  harmless 
error.     Thomp.  Trials,  §  905. 

The  tenth  and  last  assignment  of  error  relates  to  the 
motion  to  set  aside  the  verdict  as  contrarj'  to  the  law  and 
the  evidence.  It  is  now  the  settled  law  that  this  court  will 
not  reverse  a  judgment  founded  on  the  verdict 
of  the  jury  unless  the  evidence  plainly  and  JwSSSiSSSk 
decidedly  preponderates  against  the  same.  Bauroad. 
Trump  V.  Coke  Co.,  before  cited;  Gilmer  z;. 
Sidenstricker,  42  W.  Va.  52,  24  S.  E.  566.  In  the  present 
case  the  vast  preponderance  of  evidence  shows  that  it  was 
possible  for  the  engineer  to  have  seen  the  child  800  yards 
away,  and  that  he  could  stop  the  train,  as  he  did  do,  in  less 
than  200  yards.  The  engine  was  going  at  the  rate  of  48  miles 
per  hour,  to  make  up  lost  time.  It  ran  the  400  yards  in 
which  it  was  in  sight  of  the  point  where  the  child  was  killed, 
before  the  engineer  saw  it,  in  12  .seconds.  This  was  too 
short  a  time  for  the  child  to  have  gotten  on  the  track. 
Hence  it  must*have  been  there  when  the  train  came  in  view 
of  it.     So  there  was  no  physical   obstacle  in  the  way  of  the 

engineer's   seeing  the  child.     If  we  follow  the  old  rule,  and 

• 

exclude  the  defendant's  contradictory  evidence,  we  must 
sustain  the  verdict ;  for  the  presumption  arises  that,  if  the 
engineer  failed  to  do  what  he  could  have  done,  then  he  was 
not  keeping  the  lookout  the  law  requires.  He  testifies  that 
he  was  looking  straight  ahead  all  the  time,  right  across  the 
place  where  the  child  was  struck,  for  a  signal  at  the  next 
station.  He  was  trying  to  make  up  for  lost  time,  was 
running  rapidly,  was  seven  minutes  late,  and  trying  to 
make  Huntington  on  time.  His  mind  was  intent  on  his 
business,  and  he  was  not  keeping  a  lookout  for  such   small 
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trespassers   on  the  track.     The   engineer's  excuse   for   not 
seeing  the  child  before  he  did  was   because  there  was  a  glare 
of  light  on  the  track  in  some  places,  and  a  shade   in  others, 
which  made  it  very  difficult  to  see  any  object  so  small  as  the 
child  for  any  distance.     A   little  over  200  yards  from  it  he 
first   noticed  it,  and    thought  it  was   a   red  rooster,  but,  on 
closer  inspection,  he  saw  it  was  a  child,  and  he.  immediately 
reversed  his  engine,  put  on  the  air  brakes,  and  did  all  in  his 
power  to  save  it,  and   failed.     With  the  engineer's  evidence 
expunged,  the   physical  facts  and  circumstances  sustain  the 
verdict,    and   his  evidence  as  to  the  rate  that   he  was  going, 
his  intentness  in   making  up  lost  time,  and  watching  for  the 
signal  at  the  next  station,  rather  tend  to  sustain  the  verdict, 
as  showing  that  neither  his  mind  nor  eye  was  following  the 
track   for  trespassers.     No   one  would   cherish  the  thought 
for  a   moment  that   he  purposely  killed   the  child.     Nor  is 
such   a  question   presented  for  consideration.     But  the  sole 
question   is  as  to   whether  he  was  keeping  such  lookout  for 
helpless  trespassers  on  the  track,   consistent   with  his  other 
duties,    as    the  law    requires,    or  was   he   negligent   in  this 
respect.     "We  cannot  here  reject  the  witness,  nature  telling 
us  that  the  sharp  eye  of  an  engineer,  more  surely  than   the 
unpracticed  eye,  will  almost  certainly  see,  in  bright  daylight, 
a  rock,  log,  or  person  ahead  on  a  level,  unobstructed  track." 
Gunn  V,  Railroad  Co.,  42  W.  Va.  676,  26  S.  E.  546.     In  this 
case  the   question   of  negligence  is  one  of  law  and  fact,  and 
was  therefore  for  the  jury,  under  the  instruction  of  the  court. 
Raines  v.  Railway  Co.,    39  W.  Va.   50,  19  S.  E.  565.     It  all 
depends   on  the  evidence  of  the  engineer.     If  his  evidence  is 
taken  as   true  in  all  respects,  then   the  verdict  is  wrong.     If 
false  in  any  particular,  the   jury  have  the  right  to  reject  it. 
They   alone  can  pass  on    his   credibility.     **When   the  jury- 
has  discredited  witnesses,  and  the  circuit  court  has  approved 
the   verdict,  it  is  a  most   hazardous   thing  for   this  court  to 
overrule     them,     because     we   cannot   see     the   witnesses » 
observe  their  countenances,  their  gestures,  their  bearing  and 
demeanor,  as  did  the  jury  and  the  judge;  we  are  not  persons 
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in  the  drama  of  the  trial.     We  cannot  see  .all  the  figures  and 
incidents   in  the   scene    of   the    trial.*'     Gilmer    v.  Siden- 
Strieker,   42    W.   Va.    57,   24   S.   E.    568.     *'This    doctrine 
especially  applies    where   the    credibility    of    witnesses    is 
involved.     Everywhere  we  can  find   it  asserted.'*     Young- 
V,    Railroad   Co.,   44   W.   Va.  218,  28  S.    E.    932;    Scott  z;. 
Railroad  Co., 43  W.  Va.  484,  27  S.  E.  211 ;  Akers  v,  De  Witt, 
41  W.  Va.  229,  23  S.  E.  669.     It  would  be  matter  of  pleasure 
to  sustain  the  evidence  of  the  engineer,  if  the  law  permitted 
it.     The  law  takes  his  credibility  froln  the  court,  and  places 
it  with  the  jury.     He  is  an  interested  witness.     His  apparent 
negligence   is  the  alleged  cause  of  the  accident.     He  would 
naturally  want  to  relieve  himself  from  blame,  and  remain  in 
good   repute  with   his   employers.     His  future  employrjient 
might  depend  thereon.     The  common  law,  through  abundant 
caution,  out   of  tenderness  for  the  frailties   of  human  nature,, 
excluded  the  testimony   of  those   in    interest,    not   for  the 
reason     that    all    men,    owing    to    interest,    would    swear 
falsely,   but   that    many,   under    great    temptation,    would, 
either  testify  falsely,   color  their  evidence,  or  suppress  the 
truth.     Our  present  law,  with  more  confidence  in  the  integrity 
of  human  nature,  with  but  few  exceptions,  allows  all  wit- 
nesses,  however  great  their  interest  in  the  result,    to  testify, 
and  leaves  their  credibility,  and  the  weight  to   be  given   to 
their  evidence,    to  their  fellow  men  who  composed  the  jury. 
This    is   a   duty   that   cannot   be  imposed  on  the  court,  and 
litigants   have   the  right  to   have  it  exercised   by  the  jury, 
where   the  law   places  it.     It  is  a   constitutional  guaranty. 
The  engineer  may  have  told  the  truth  that  he  was  keeping  a 
vigilant   lookout,   but   that    the   glare   of   the   setting   sun, 
and   the  shadow  of  the  mountain  along  the  track,  interfered 
with   his   vision,  and  prevented  him  from  seeing  the  child 
until  too  late  to  save  it.     But  the  jury  to  whom  this  question 
was  submitted  has  said  not.     The  trial  court   has  sustained 
their   finding.     The   trial   court  may   have  done  wrong,  and 
the   jury   may  have  done  wrong,  but  it  is  about   a  matter  of 
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which   they   are   the  exclusive  judges,  and  with  which  this 
court  is  powerless  to  interfere. 

Nor  does  the  question  of  contributory  negligence  arise  in 
this  case.  The  parents  of  the  child  were  certainly  negligent 
in  a  degree  in  allowing  it   to   wander  upon  the  track.     For 

this  they  have  been  severely  punished  by  the 
e-  am  .  suffering  and  loss  of  their  child.  Negligence, 
to  be  contributory,  must  be  a  proximate  cause  of  the  acci- 
dent. This  action  is  founded  on  the  theory  that  after  the 
defendant  became,  or  could  have  become,  aware  of  plaintiff's 
negligence  by  a  proper  lookout,  it  was  guilty  of  an  act  of* 
negligence  in  not  keeping  such  lookout,  which  became  the 
sole  proximate  cause  of  the  accident.  In  other  words,  if  the 
lookout  the  law  requires  had  been  kept,  the  accident  would 
not  have  occurred,  but  would  have  been  avoided,  notwith- 
standing the  prior  negligence  of  the  plaintiff.  Schwartz  v. 
ShuU,  45  W.  Va.— ,  31  S.  E.  914;  Beach,  Contrib.  Neg.  § 
54;  Shear.  &  R.  Neg.  (5th  Ed.)  §  99;  Thomp.  Neg.  1157, 
note.  The  question  of  contributory  negligence,  if  it  did 
arise,  was  also  for  the  jury,  as  it  was  a  mixed  question  of 
law  and  fact.  The  parents  did  not  permit  their  child  to 
play  on  the  track,  but,  in  an  unguarded  moment,  it  slipped 
away  from  them,  and  was  only  gone  a  short  space  of  10 
minutes,  when  returned  to  them  in  a  dying  condition.  The 
eyes  of  parents  cannot  continually  be  on  their  children,  but, 
like  the  engineer,  they  have   other   duties   to  perform   which 

require  attention ;  especially  the  poorer  classes, 
*?nceofPar-        in  this  couutry,  forced  to  continually  struggle 

for  the  means  to  support  themselves  and  their 
iamilies.  They  cannot  have  nurses  and  golden  cradles,  and 
build  palaces  in  which  to  protect  their  children  from  danger. 
They  can  only  be  required  to  use  such  care  as  their  circum  - 
stances  will  admit  of,  which  must  be  determined  by  the  jury, 
from  the  facts  in  evidence.  In  this  case  the  jury  found  for 
the  plaintiff.     The  judgment  is  afl&rmed  by  a  divided  court. 

Brannon,  J.   (dissenting).     Still  holding  the  views  I  ex- 
pressed in  Couch  v.  Railway  Co.,  45  W.  Va. — ,  30  S.  E.  147, 
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I  must  say  I  would  reverse  the  judgment.     The  company  is 
held   liable   because  it  did  not   keep  a  sufficient   lookout   to 
discover  persons  on  its  track.     The  great  volume  of  decisions 
agrees  with  3  Elliott,    R.  R.   §  1257,   that   **it  is   generally, 
and,   we  think,   correctly,  held   that  a  railroad   company  is 
not  bound  to  keep  a  lookout   for  trespassers  on  the  track." 
19  Am.  &  Eng.  Enc.  Law,  935;  Ward  v.  Pacific  Co.  (Or.) 
36Pac.  166;  Burg  z;.    Railroad   Co.    (Iowa)    57  N.  W.  680; 
Spicer  v.  Railroad  Co.    (W.  Va.)  12  S.  E.  553;  2  Wood,  R. 
R.  §  320;  Railroad  Co.  i\  Dunnaway's  Adm'r  93  Va.  29,  24 
S.  E.  698.     Under  this  rule,  the  company  could  not  be  made 
liable,  as  this  rule  only  requires  that,  after  discovery  of  the 
child,  the  trainmen  shall  not  willfully  injure  it,  but  do  all  in 
their  power  to  save  it ;  but  the  company  is   held   liable  be- 
cause the   engineer  could   and   should   have,  by  a  lookout, 
sooner  seen  the  child.     I  admit  that  the  West  Virginia  law 
requires  this  lookout  as  to  children.     Admitting  the   West  , 
Virginia  rule,  as   the  law   elsewhere  is   different,  I  think  we 
ought  to  have  a  plain  case  to  make  the  company  liable  for  a 
misfortune  occurring  in  the  lawful  use  of  its  property  in  the 
work  enjoined  upon  it  by  the  public  franchise.     Admitting 
the   West  Virginia   rule,  I  say  the  company  is   not  liable. 
Why?     The  plaintiff  must  clearly  show   negligence.     He 
must  show  clearly  that  a  lookout  would  have  revealed  the 
child  in  time   to  ^^ve   it.     I  say  that   no  evidence   makes  it 
appear,  with   any  degree  of  certainty,  that   it  was   on  that 
track  to  be  seen   in  time.     It  had   been  gone   15  minutes. 
The  day  before  it  was  lying  by  the  side  of  the  track  playing 
in  the  sand..    It  was  15  months  old,  just  beginning  to  walk, 
— could  scarcely  walk.     How  likely,  then,  that,  hearing  the 
train,  it  suddenly  got  on  the  track,  when  the  train  was  150 
or  200  yards  away.     As  it  could  not  walk,  likely  it  crawled 
on  the  track.     When?     We  cannot  say.     Take  the  uncon- 
tradicted evidence  of  the   engineer,  and   he   seems   fair   and 
intelligent,  and  the  fireman  says  the  same.     The  child  was 
in  a  cut  at  7  o'clock  p.  m.  in  July.     The  engineer  says  :  **I 
don't  know  that  I  could  prepare  the  language  to  express  my 
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position  at  the  time  the  accident  occurred  or  just  before.     I 
want  to  state,  as  the  jury  knows,  there  is  a  mountain,  which 
is  higher  there  at  the   bars   than  it  is  on  this   level,  strais:ht 
track  above  there.     The  sun  was  about  ten  or  fifteen  minutes 
high  over  the  top  of  the  mountain.     That  straight  track  is 
five  hundred  and  fifty-five  yards  long,  and  about  three-quar- 
ters of  that  distance  was  shaded.     It  shaded  that  part  of  the 
track  where  the  child  was  at,  and   also  shaded  the  track  up 
about  half  way  to  that  cinder  pit.     The  sun  was  shining  not 
exactly  to  the  front  of  me,  but  a  little  to  the  right,  on  the 
two  steel  rails.     A  train  runs  over  these  rails  every  two  or 
three  hours  in  the  day,  and  they  are  therefore  polished  up  so. 
that  they  glitter  and  glisten  in  the  sun  the  same  as  a  looking- 
glass  would,  and  the  rays  of  the  sun  reflecting  on  these  rails 
penetrate  the  eyes,   and   has   the   same  effect  as  if  it  were 
shining  on  a  looking-glass,  and  it  is  blinding.     You  cannot 
see  through  these  rays  of  the  sun  into  a  shade,  and  see  an 
object.     If  the  sun  had  been  shining  on  the  track  clear  up  to 
the  spot  where  the  child  was,  I  could  have  seen  it  sooner,  or 
if  it  had  been  shady  where  I  was,  on  a  straight  line,  I  could 
have  seen  it  better;  but,  looking  through  these  rays  pene- 
trating from  the  rails  into  a  shady  spot,  you  cannot  see  an 
object.     It  is   impossible.     When  I  got  down  to  the   cinder 
pit,  my  fireman  said,  'What  is  that,  Jim?*  and  I  looked,  and 
I  saw  something  on  the  track,  but  thought,  at  first,  it  was  a 
red  rooster.     It  must  have  been  down  on  its  hands  and  knees^ 
for  that   second   it   raised   up,    and  I  said,  *  My   God,  it's  a 
child ! '     At  the  same  moment  I  threw  off  the  steam,  grabbed 
the  air  brakes,  and   threw  it   around,  grabbed   the  whistle, 
and'toot!  toot!    toot!' three   or  four  times.     I  grabbed  the 
reverse  lever  with   my  left  hand,  and   the   throttle  with  my 
right,  and  then   worked   the  sand   lever  backwards  and  for- 
wards.    I  did  all  I  possibly  could  to  stop  the  train.     Gentle- 
men, if  it  had   been   my  own  child  at   that  time   I  could  not 
have  done  more.     Every  mechanical  appliance  I  had  at  my 
command  was  put  into  emergency.  *  *  *     It  looked  to  me 
like  a  red   rooster.     It  was   down  on   its  hands   and   knees r 
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and  at  that  time  the  fireman  said,  'What's  that  Jim?'  and  it 
raised  up  about  that  time,  and  if  it  had  been  on  the  track 
before  that  time  I  think  I  could  have  seen  it,  if  it  had  been 
standing  up.  It  must  have  crawled  onto  the  track  just  at 
that  time/'  The  fireman  s^id  the  child  was  on  its  hands  and 
knees  when  he  first  saw  it,  and  looked  like  red  paper.  It 
had  on  a  red  dress.  Their  uncontradicted  evidence  shows 
that  they  did  not,  most  likely  could  not,  by  diligence,  see  the 
child  till  within  150  or  200  yards  of  it,  if  it  was  on  the  track 
even,  the  train  running  45  to  48  miles  an  hour.  Passengers 
tell  of  the  sudden  shock  from  efforts  to  stop  the  train,  show- 
ing the  suddenness  of  discovery  of  the  child,  and  the  great 
effort  to  save  it.  <  Both  engineer  and  fireman  swore  they 
kept  a  careful  lookout.  Only  conjecture  will  assert  that  the 
baby  was  on  the  track  or  standing  up  so  as  to  be  seen.  The 
verdict  has  no  sound  basis,  and  is  against  evidence  of  wit- 
nesses discredited  only  because  they  were  employees  of  a 
railroad,  and  is  the  verdict  of  mingled  sympathy  and  preju- 
dice. I  do  not  think  that,  in  any  view,  the  plaintiff  can  re- 
cover, as  he  is  father  of  the  child,  and  gets  the  recovery,  and 
is  guilty  of  negligence  in  not  watching  and  providing  against 
accident.  His  house  was  50  yards  from  the  railroad.  He  and 
his  wife  both  knew  the  child  was  just  beginning  to  walk,  and 
would  be  disposed  to  go  to  the  track.  It  did  go  the  day  before 
to  the  sand  by  the  track,  and  play  there  10  or  15  minutes,  be- 
fore  it  was  taken  away.  The  bars  at  the  track  were  either 
usually  down,  or,  if  not,  the  lower  bar  was  20  inches  from 
the  ground,  so  the  child  could  crawl  under.  This  very  day 
the  child  was  on  the  porch  with  the  father,  and  he  saw  the 
child  slide  off  the  porch,  and  go  around  the  house,  as  he  says, 
and  he  talked  09  to  some  one  there,  and  paid  no  attention  to  the 
child,  thinking  she  had  gone  to  the  kitchen.  This  shows  that 

t 

he  noted  her  absence.  Parents  are  watchful  of  children  of 
this  age  usually,  especially  when  there  is  known  danger  near 
at  hand,  and  a  child  can  so  easily  get  to  that  danger, — a  rail- 
road, with  trains  passing  at  any  moment.  When  the  child  is 
itself   alive,  and   sues  for  damages,  the   negligence   of  the 
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father  is  not  imputable  to  it;  but  where  it  is  dead,  and  the 
father  is  the  sole  beneficiary,  his  negligence  prevents  recov- 
ery, as  I  stated  in  Gunn  v.  Railroad  Co.,  42  W.  Va.  676,  686, 
26  S.  E-  546.  I  cite  the  following  additional  authorities : 
City  of  Evansville  v,  Senhenn  (Ind.  Sup. )  47  N.  E.  634.  In 
that  case,  as  also  in  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  449, 
note  2,  it  is  stated  as  clear,  in  all  jurisdictions,  that  where  the 
parents  sue  their  negligence  bars.  Note  in  Railway  Co.  v. 
Schuster  (Pa.  Sup.)  57  Am.  Rep.  474  (s.  c.  6  Atl.  269) ;  City 
of  Pekinz/.  McMahon  (111.  Sup.)  39  N.  E.  484;  Patt.  Ry.  Ace. 
Law,  76;  Williams  v.  Railroad  Co.,  15  Am.  &  Eng.  R.  Cas. 
403.  This  case  is  exactly  like  Grant:;.  City  of  Fitchbur^, 
160  Mass.  16,  35  N.  E.  84,  where  the  mother  of  a  child  20 
months  old  saw  it  15  minutes  before  the  occurrence  at  the 
gate  on  a  street,  and  went  on  talking  with  another  woman 
in  the  rear  of  the  house,  and  it  was  killed  by  falling  into  a 
hole  in  the  street.  The  administrator  was  denied  recovery 
because  of  the  mother's  negligence.  The  child  had  been  on 
the  street  the  day  before,  and  had  to  be  brought  home.  It 
was  a  greater  negligence  in  the  father  of  this  child  to  allow  it 
to  go  on  a  great  railroad,  with  trains  passing  any  time,  than 
to  allow  that  child  to  go  into  the  street.  How  can  the  father 
blame,  when,  knowing  the  danger,  he  paid  no  care  to  the 
child?  1  Shear.  &  R.  Neg.  §  72  (5th  Ed.),  says  that  people, 
though  poor, must  take  care  of  children ;  and  that  the  question 
is  * 'whether  the  plaintiff  took  as  much  care  of  the  child  as 
reasonably  prudent  persons  of  the  same  class  and  with  the 
same  means  ordinarily  do."  Now,  it  required  no  wealth  or 
nufse  to  guard  this  little  child  from  going  to  play  in  the  sand 
at  the  railroad, — a  known  danger,  known  to  be  within  its 
reach.  It  was  gross  neglect  not  to  pay  the  ordinary  care 
given  by  every  person  to  a  child  just  walking,  in  the  presence 
of  a  yawning  danger.  A  parent  of  limited  means  must  do 
**all  that  can  reasonably  be  expected  from  one  in  his  condi- 
tion." Beach,  Contrib.  Neg.  §  142  (3d  Ed.).  Was  it  not 
within  the  parent's  teady  means  and   ability  to  see  to  this 
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little  one  on  this  particular  occasion?     He  was  at  leisure. 
Hardly  a  plainer  case  of*  negligence  could  be  put. 
Judge  English  concurs  with  me. 


NOTE. 

Duty  of  RAilroad  to  Keep  Lookout. — A  railroad  company  must 
provide  for  a  careful  lookout  in  the  direction  that  the  train  is  moving-, 
in  places  where  people,  and  especially  where  children,  are  liable  to 
be  upon  the  track.  If  they  do  not,  and  a  person  has  been  injured, 
then  the  company  may,  in  the  absence  of  contributory  negligence, 
be  held  liable.  Townley  v,  Chicago,  etc.,  R.  Co.,  4  Am.  &  Eng.  R. 
Cas.  562  ;  Butler  v,  R.  Co.,  28  Wis.  487  ;  Ewen  v.  R.  Co.,  38  Wis.  613  ; 
Cheney  v.  R.  Co.  16  Hun  (N.  Y.),  415  ;  Frick  v.  R.  Co.,  5  Mo.  App. 
435;  Needham  v,  San  Francisco,  etc.,  R.  Co.,  37  Cal.  409;  Texas  & 
P.  R.  Co.  V,  O'Donnell,  10  Am.  &  Eng.  R.  Cas.  712,  58  Tex.  27 ;  In- 
dianapolis, P.  &  C.  R.  Co.  V,  Pitzer,  25  Am.  &  Eng.  R.  Cas.  313, 
109  Ind.  179,  58  Am.  Rep.  387,  6  N.  E.  Rep.  310,  10  N.  E.  Rep.  70 ; 
Frick  V,  St.  Louis,  K.  C.  &  N.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  280,  75 
Mo.  595.    »  ^ 

In  Johnson  v.  Chicago,  etc.,  R.  Co.,  49  Wis.  529,  1  Am.  &  Eng.  R. 
Cas.  155,  a  boy  about  6  years  old  was  killed  upon  the  railroad  track 
at  a  public  crossing.  The  highway  was  one  much  travelled  by  little 
children  who  crossed  the  track  at  that  place  daily  on  their  way  to 
school.  The  court  below  non-suited  the  plaintiff.  Held,  that  the 
questions  of  negligence  on  defendant's  part,  and  contributory  neg- 
ligence of  the  child  or  its  parents,  should  have  been  submitted  to 
the  jury  upon  the  evidence.  Coi,K,  J.,  observed  :  "Had  the  engineer 
been  vigilant  and  careful,  and  looked  out  of  the  window  of  the  loco- 
motive as  he  approached  the  crossing,  it  is  barely  possible  he  might 
have  seen  the  boy  in  time  to  have  saved  his  life  by  stopping  his 
engine." 

The  Tennessee  Statutes  to  prevent  accidents  on  railroads  provide 
that  every  railroad  company  shall  keep  the  engineer,  fireman,  or 
some  other  person  upon  the  locomotive,  always  upon  the  lookout 
ahead,  and  when  any  person,  animal,  or  other  obstruction  appears 
upon  the  road,  the  alarm-whistle  shall  be  sounded,  the  brakes  put 
down,  and  every  possible  means  employed  to  stop  the  train  and 
prevent  an  accident.** 
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{Supreme  Court  of  Missouri y  March  28,  iSgg.) 

Injury  to  Expressman— Defective  Bridge — Sufficiency  of  Evidence. 
— In  an»  action  against  a  railroad  company  by  the  employee  of  an 
•express  company  who  was  riding-  on  defendant's  train,  and  who, 
under  the  contract 'between  the  two  companies,  was  oblig-ed  to  take 
care  of  the  bagg-age  in  defendant's  baggage  car,  for  personal  inju- 
ries alleged  to  have  resulted  from  a  defective  bridge,  and  defend- 
ant's negligence  in  running  its  tr^iin  thereon  when  chargeable  with 
notice  of  its  unsafe  condition,  it  appeared  from  the  evidence  that 
the  bridge  was  unsafe  ;  that  the  stream  was  dangerous  and  subject 
to  sudden  floods,  which  frequently  destroyed  portions  of  the  bridge  ; 
that  the  bridge  was  not  properly  constructed  for  its  purpose  ;  that  de- 
fendant failed  to  examine  the  bridge  before  attempting  to  cross 
with  its  train  when  it  knew  that  there  had  been  a  great  rise  in  the 
stream  the  night  before ;  and  the  accident  was  caused  by  damage 
done  to  the  bridge  by  such  rise,  and  the  damage  was  readily  ascer- 
tainable. Held,,  that  defendant's  demurrer  to  the  evidence  was 
properly  overruled  ;  and  the  fact  that  the  storm  was  of  unprecedented 
severity,  instead  of  furnishing  an  excuse  to  defendant,  should  have 
put  it  on  its  guard. 

Personal  Injuries  —  Expenses  Incurred — Evidence.*  —  In  such  an 
■action,  there  may  be  a  recovery  for  plaintiff's  necessary  expense  for 
medicines  and  medical  attention  in  endeavoring  to  be  cured,  based 
upon  general  evidence  on  the  subject. 

Fellow  Servants.f— Plaintiff  was  not  the  fellow  servant  of  those 
in  charge  of  the  train. 

Expert  Testimony. — Though  unacquainted  with  the  locus  in  quo, 
one  may  be  competent  to  testify  in  regard  to  the  unsafeness  of  a 
bridge  from  hearing  other  witnesses  testify  who  were  thus  ac- 
quainted. 

Excessive  Damages.— Sll,400  is  not  excessive  compensation  for 
permanent  injuries  which  have  reduced  plaintiff,  a  man  27  years  of 
age,  and  who  was  strong  and  healthy,  to  a  mental  and  physical 
wreck. 

♦See  note,  11.  Am.  &  Eng.  R.  Cas.,  N.  S.,  599  et  seq, 
f  See  note,  5  Am.  «&  Eag.  R.  Cas.,  N.  S.,  39. 
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Appeal  by  defendant  from  Hannibal  county  court  of  com- 
mon pleas.     Affirmed, 

Hosietier  6f  Jones y  for  appellant. 

F,  L.  Schofield  and  Geo.  A.  Mahan^  for  respondent. 

Sherwood,  J ;  Action  for  $25,000 damages;  recovery  for 
$11,400.  Plaintiff  was  acting  as  expressman  of  the  Pacific 
Express  Company,  and  the  injury  occurred  on 
a  car  attached  to  defendant's  train,  which  car 
fell  thmugh  a  bridge  on  defendant's  road.  Plaintiff  received 
no  wages  from  defendant  company,  but  was  employed  as  an 
expressman  by  the  express  company,  as  before  stated,  and 
by  that  company  he  was  paid,  and  to  it  he  was  responsible, 
although  it  was  his  duty  to  take  care  of  the  baggage  in  the 
baggage  car  in  which  the  express  matter  was  also  kept,  and 
to  act  as  baggage  master  in  handling  such  baggage,  without 
charge  therefor  by  his  employer,  the  express  company. 
After  making  the  usual  prefatory  allegations,  the  petition,  in 
charging  the  injury -producing  negligence,  states:  **That 
while  plaintiff  was  on  such  car,  in  the  exercise  of  due  care, 
in  charge  of  such  express  matter  as  aforesaid,  and  being 
conveyed  by  defendant  over  its  said  line,  he^  was,  at  a  point 
on  a  railroad  bridge  over  Big  Peno  creek  in  Pike  county, 
Missouri,  by  reason  of  the  car  in  which  he  was  riding  falling 
through  said  bridge  on  account  of  the  defects  in  and  insuf- 
ficiency of  said  bridge,  wounded  and  injured  in  the  head,  face, 
and  eyes ;  that  the  said  bridge  where  he  was  injured  was 
negligently  and  carelessly  and  defectively  made  and  main- 
tained, and  was  at  said  time  in  an  unsafe  and  dangerous 
condition,  which  said  condition  was  known  to  the  defendant, 
or  could  have  been  so  known  by  the  exercise  of  ordinary 
care;  and  that  his  injuries  as  above  set  out  were  caused  by 
the  negligence  and  carelessness  of  defendant,  its  agents  and 
servants,  in  constructing  and  maintaining  such  defective, 
insufficient,  unsafe,  and  dangerous  bridge,  and  in  running 
its  said  train  upon  same  when  in  said  unsafe  and  dangerous 
condition,  whereby  said  bridge   gave  way,  and  said  car  in 
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which  plaintiff  was  being  conveyed,  as  the  same  passed  over 
said  bridge,  was  caused  to  fall  through  the  same  to  the  bot- 
tom of  said  creek,  thereby  injuring  plaintiff  as  aforesaid.'* 
The  answer  pleads,  in  substance,  a  general  denial,  and  then 
avers  that  plaintiff  was  defendant's  servant,  and  under  its 
control  in  handling  the  express  matter  and  baggage,  and 
plaintiff  was  a  fellow  servant  of  all  defendant's  employees 
whose  duty  it  was  to  maintain  the  bridges  along  defendant's 
line  of  railroad  in  a  safe  and  proper  condition;  that  defend- 
ant's approaches  and  bridge  over  Big  Peno  creek  were 
constructed  in  a  safe  and  workmanlike  manner,  and  were 
always  kept  in  a  safe,  proper,  and  perfect  condition  down  to 
the  time  of  the  accident,  and  that  on  the  night  of  that  occur- 
rence, to  wit,  May9,  1894,  **a  heavy,  sudden,  unprecedented, 
and  unexpected  fall  of  rain  took  place  in  the  immediate  vi  - 
cinity  of  said  bridge,  causing  Peno  creek  to  become  flooded 
and  swollen  at  said  point  to  an  extraordinary,  unusual, 
dangerous,  unforeseen,  and  unexpected  degree  and  extent ^ 
whereby  one  of  the  bents  constituting  a  portion  of  the  south  - 
eastern  approach  to  said  bridge  was  dislodged  and  washed 
out  by  the  flood  between  said  hour  of  midnight  and  2  or  3- 
o'clock  on  the  morning  of  May  10,  1894,  leaving  the  rails 
and  stringers  underlying  same  intact  and  undisturbed;  that 
its  nearest  station  to  said  bridge  is  located  at  Frankford,  Mo., 
and  it  is  about  two  and  one -half  miles  distant,  and  that  no- 
rain  of  any  consequence  fell  at  Frankford  during  said  night; 
and  that  the  train  on  which  plaintiff  was  at  the  time  of  the 
accident  was  a  southbound  train  and  left  Hannibal  on 
schedule  time,  and  passed  through  Frankford  about  on  time, 
and  thereafter  reached  the  said  bridge  about  7  o'clock  on  the 
morning  of  May  10,  1894,  and  passed  onto  said  bridge  and 
onto  the  rails  covering  the  space  where  said  bent  in  the  ap- 
proach to  the  bridge  had  been  washed  away,  precipitating 
the  car  in  which  plaintiff  was  riding  in  said  washed-out 
space.  Defendant  says  that  it  was  impossible  for  it  or  any 
of  its  agents,  servants,  or  employees,  either  in  charge  of  said 
train  or  those  to  whom  was  intrusted  the  duty  of  keeping  and 
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maintaining  such  bridge  and  its  approach  in  a  safe  condition, 
to  have  foreseen  the  heavy  and  unusual  rainfall  and  the  flood 
incident  to  same  which  occurred  the  night  previous  to  such 
accident,  and  that  it  was  impossible  for  defendant,  its  ser- 
vants and  employees,  to  have  provided  full  and  sufficient  safe- 
guards against  the  effect  of  said  rainfall  and  the  violent  flood 
caused  thereby,  and  that  it  was  impossible  for  defendant,  its 
servants  and  employees,  to  have  or  acquire  any  knowledge 
of  said  heavy  rainfall  and  flood  prior  to  such  accident,  or  to 
have  prevented  same  by  the  exercise  of  the  utmost  prudence, 
diligence,  and  care  on  the  part  of  defendant,  its  servants  and 
employees.  Defendant  therefore  says  that  said  accident  was 
an  inevitable  one,  and  was  caused  by  the  act  of  God,  and 
the  same,  together  with  its  results,  were  such  occurrences 
which  were  beyond  the  power  of  human  ingenuity  and  ability 
to  either  foresee  or  prevent,  and  defendant  is  not  liable  for 
said  accident,  or  any  consequences  or  results  following  same» 
nor  for  any  damage  which  plaintiff  may  have  sustained  in 
consequence  of  same;  and  now,  having  fully  answered, 
defendant  asks  to  be  discharged,  with  its  costs.*'  Reply,  a 
general  denial.  On  this  state  of  the  pleadings  the  parties 
went  to  trial. 

The  evidence,  in  substance,  showed  this  state  of  facts  :  A 
bridge  had  been  built  across  Big  Peno  creek  in  1872.  It  had 
been  swept  out  a  number  of  times  so  far  as  the  bents  were  con  - 
cerned.  There  had  been  a  very  high  rise  in  Peno  in  1875, and 
prior  to  that  as  well  as  subsequent  thereto.  It  was  charac- 
terized by  the  witnesses  as  a  '*bad  stream,'*  a  *'very  danger- 
ous stream."  The  bridge  in  question  had  been  rebuilt  in 
December,  1891,  after  numerous  washouts  had  occurred,  and 
thus  given  frequent  warning  of  the  necessity  for  a  more  sub- 
stantial bridge,  and  at  the  time  of  the  accident  had'  stood 
some  two  years  and  four  months  without  a  washout,  or  any 
of  the  bents  which  supported  the  bridge  being  swept  away. 
The  superstructure  was  249  feet  in  length  from  the  stone 
abutment  on  one  shore  to  the  other  shore,  and  consists  of — 
First,  a  Howe  truss,  86  feet  long,  standing  upon  stone  piers; 
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very  heavy  rains  there  was  generally  a^  washout.  Asked  if 
that  had  always  been  the  character  of  that  stream,  he  replied  : 
**Not  so  much  as  in  later  years.  Along  40  years  ago  it  was 
not  so  bad  as  it  is  now."  That  the  stream  on  the  9th  of 
May  was  tolerably  high, — past  fording;  and  that  it  rained 
again  about  midnight.  He  went  out  early  on  the  morning  of 
the  10th  of  May, about  5  o'clock,  to  look  after  somfe  stock  that 
had  got  water-bound  on  the  island  the  evening  before,  and 
could  not  get  across.  This  witness  saw  that  the  bent  on  the 
south,  or  St.  Louis,  end  of  the  bridge  was  out  before  he  got 
within  200  yards  of  it,  and  that  his  fence,  which  was  not 
washed  out  the  evening  before,  was  washed  out  during  the 
night,  and  that  there  was  no  water  where  the  bent  had  washed 
out,  only  a  little  hole  of  water ;  that  the  creek  there  in  its  chan- 
nel was  a  little  full  fording  for  a  horse,  and  that  the  bent 
washed  out  was  about  300  yards  below,  near  witness*  field, 
and  opposite  the  old  tank ;  and  that  it  was  the  custom  of  defend  - 
ant  company,  after  a  heavy  rain,  to  examine  the  locality,  and 
send  section  hands  out  there  to  stop  the  train  either  at  the 
old  tank  or  at  the  bridge,  and  walk  up  and  examine  the 
bridge ;  that  when  the  creek  has  been  up  the  section 
hands  can  see  very  plainly,  before  they  get  there,  the  condi- 
tion of  affairs ;  and  that  the  wreck  occurred  about  7  :30  in  the 
morning.  James  M.  Ford,  who  lived  close  beside  his  father, 
B.  E.  Ford,  also  testified  to  the  hard  rains  during  the  night, 
and  that  his  fences  not  washed  away  the  evening  before  had 
washed  away  during  the  night ;  and  the  fact  that  his  fences 
had  been  washed  away  could  be  seen  from  the  railroad  be- 
tween the  bridge  and  the  tank,  a  distance  of  about  1,000  feet. 
Other  witnesses  testified  to  there  being  hard  rains  about 
and  after  midnight  on  the  9th  of  May,  and  among  them  were 
some  of  defendant's  witnesses.  And  one  or  more  of  plaintiff's 
witnesses  testified  that  the  heaviest  rainfall  the  night  be- 
fore was  between  12  and  2.  Williams,  an  experienced  rail- 
road bridge  builder,  72^  years  old,  after  relating  the  great 
length. of  his  experience  in  that  capacity,  in  speaking  about 
the  present  bridge  and  former  bridges,  stated  :  *'When  it  was 
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■first  built,  there  were  posts  ])ut  in  the  ground ;  holes  dug  down 
to  the  rock,  and  posts  put  in  these  holes,  and  then  the  holes 
filled  up,  and  braced  with  heavy  braces.     They  stood  there, 
and  I  think  that  some  of  them  are  there  yet.    They  were  there 
at  the  time  I  was  on  the  road, — some  of  them ;  not  all.  Some 
washed  out.    The  gravel  washed  out,  and  the  bent  went  out. 
Then  there  were  other  bents  put  up  in  other  places,  and  put 
onto  ties, —  the  sills  of  the  bents  were  put  on  the  ties,  or 
blocks,  or  whatever  could  be  got  at  the  time;  always  put  up 
in  a  hurry,  to  get  the  train  over;  and  they  were  put  up  on 
these  blocks  on  top  of  the  sand  or  gravel,  not  on  the  rock. 
Well,  of  course,  they  would  not  stay  there  very  long,  and 
did  not.     They  washed  out  again.     There  are  streams  th^t 
come  together  just  a  little  above  the  bridge,  and  where  they 
come  together  they  come  in  such  a  shape  that  it  throws  the 
water   off   against  the   bent  away  from   the  bridge,  and  it 
flowed   around  and   washed  out  along  there  quite   a   large 
place  on  the  rock  pier  that  is  below  it,  on  the  north  end  of 
the  bridge.     Well,  there  is  a  short  span  there  put  in,  a  beam 
bridge.     The  other  end  of  that  bridge  stood  on  piles.     Well, 
as  the  water  washed  around  here,  around  in  that  open  place, 
it  threw  the  water  right  over  on  these  bents,  and  of  course 
they  could  not  stand  a  great  while  on  that  account.     They 
would  never  put  up  a  permanent  pier  there.     They  would 
put  up  just  a  temporary  bent,  and  let  it  stand  just  as  long 
as  it  would  stand,    and   when   it  washed  out  they  put  in 
another.     That  has  been  the  principle  of  that  road  ever  since 
I  have   known   them."     Locking,    shown   to  be  an  expert 
witness,  after  having  heard  other  witnesses  testify  as  to  the 
character  of  the  bridge  across   Peno,  and  the  nature  of  the 
surroundings  and  locality,  testified  that  there  were  only  two 
safe  ways   to  build   the  bridge   over  Peno:     First.  To  dig 
down  to  the  solid  rock,  and  build  stone  abutments  upon  the 
rock,  and  then  put  in  a  long  span  from  one  abutment  to  the 
other  to  carry  off  all  the   water,  etc.     This   would  be   the 
preferable  plan.      The  other  was  to  excavate  down  to  the 
bedrock,   drill  holes  in  that,  then  bore  a  hole  through  the 
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sills,  insert  large  iron  bolts  into  the  sills  and  down  into 
the  rock,  securely  fasten  the  bolts  in  the  rock,  and  then 
fasten  the  upper  part  of  the  bolts  where  they  came  through 
on  the  upper  side  of  the  sill,  etc. ;  that  is,  anchoring  the  bent 
to  the  bedrock.  Of  the  character  of  defendant's  bridge 
over  Peno  there  was  an  entire  unanimity  of  opinion  among 
those  experienced  in  such  matters  that  it  was  not  a  safe 
bridge  for  that  locality.  Defendant  was  not  able — indeed, 
did  not  attempt — to  produce  a  witness  to  the  contrary. 
Buckwald,  road  master  of  defendant,  after  testifying  as  to 
the  way  in  which  the  bridge  was  constructed,  testified: 
''Between  4  and  6  o'clock  in  the  afternoon  of  May  9th  we 
had  a  very  heavy  rain,  accompanied  by  hail;  a  severe 
storm ;  in  fact,  as  severe  a  storm  as  I  had  ever  seen 
in  that  part  of  the  country.  I  was  at  the  office  in 
Frankford,  and  had  ordered  an  engine  to  go  south  and 
do  some  work.  That  came  to  Frankford  about  be- 
tween the  hours  of  6  and  7,  and  I  got  onto  that  engine, 
and  went  with  them  to  inspect  these  bridges.  When  we 
got  to  Peno,  we  found  it  up  very  high.  We  stopped,  and 
looked  at  it,  and  saw  the  bridge  all  in  good  shape ;  and  we 
proceeded  to  the  next  high  bridge,  just  this  side  of  McCune, 
and  we  ran  slowly  over  it,  and  found  it  all  in  good  order; 
and  by  this  time  it  had  stopped  raining,  and  we  went  s©uth 
as  far  as  Whiteside,  where  we  found  it  had  not  rained  a 
drop.  The  soil,  in  fact,  was  dusty.  Whiteside  is  about  35 
miles  below  this  Big  Peno  bridge.  When  inspecting  Big  Peno 
bridge  between  6  and  7  o*clock  the  water  was  then  between 
2  ^"2  and  3  feet  of  the  stringers,  as  we  call  them, — the  portion 
that  the  ties  rest  on.  This  particular  bent  that  went  out  is 
14  feet  from  the  rails  to  the  ground,  and  towards  the  bridge 
they  increase  to  16  feet.  The  nearer  the  main  bridge,  the 
longer  the  bents.  I  made  a  subsequent  inspection  of  Big 
Peno  bridge  that  night.  I  came  back  on  our  regular  pas- 
senger train,  and  instructed  the  engineer  to  stop  at  both  of 
these  bridges,  and  we  would  inspect  the  bridges  before 
crossing.     At  the  same  time  I  instructed  the  section  foreman 
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to  be  out  and  inspect  these  bridges,  and  we  stopped  at  both 
bridges,  and  found  them  all  right/  The  train  was  10  or  15 
minutes  late  at  Frankford,  it  being  due  there  at  9  :03.  We 
were  on  time  at  Whiteside,  and  my  stopping  the  train  at  this 
bridge  delayed  it,  making  it  a  little  late  at  Frankford ;  this 
bridge  being  about  2}4  miles.  When  I  inspected  it  at 
9  o'clock,  as  compared  with  its  condition  when  I  went  down 
the  road,  it  was  that  the  water  had  receded  so  it  was  very 
shallow,  and  under  these  bents  there  was  just  a  little  bit 
flowing.  In  places  you  could  see  the  higher  portions  of  the 
gravel  as  the  lightning  would  flash.  You  could  see  it 
plainly.  I  stopped  the  train,  and  went  ahead,  and  looked  at 
the  bridge.  I  was  on  the  engine  at  the  time,  and  got  off.  I 
had  no  lantern.  I  went  ahead,  and  saw  the  bridge  was  all 
right.  The  section  m'en  had  just  left  it,  and  they  crossed > 
and  I  got  on  the  engine,  and  we  started.  I  went  on  to 
Frankford,  where  I  lived,  and  stayed  all  night  there.  I 
don't  remember  of  it  raining  any  during  the  night.  There 
was  nothing  said  by  any  one  of  the  storm  during  the  nighty 
nor  of  it  having  rained.  I  went  to  bed  at  my  usual  time,. 
about  10  o'clock.  The  train  coming  down  the  next  morning 
going  south,  No,  1,  was  on  time  at  Frankford,  being  about 
7  o'clock.  I  got  on  the  engine  of  this  train  at  Frankford, 
and  sat  on  the  engineer's  side  with  him ;  and  we  ran  down 
to  the  tank,  and  slowed  up,  to  let  the  pump  man  off,  Hardin 
Stark,  and  then  we  started  up.  As  we  passed  along  the 
side  of  the  stream,  I  took  particular  notice  of  it,  and  saw 
it  in  the  same  condition  as'  I  supposed  it  was  the  night 
before.  There  was  drift  scattered  along  at  places,  and  it 
had  the  appearance  of  having  been  up,  although  at  that  time 
the  water  was  down  within  its  banks ;  and  when  we  got  onto 
the  far  end  of  the  bridge  it  went  down.  I  should  judge  we 
were  going  ten  miles  an  hour.  The  old  water  tank  was 
1,000  feet  from  the  point  where  the  accident  occurred. 
There  was  nothing  whatever,  either  in  the  bridge  or  its 
appearance,  to  indicate  any  danger  whatever.  Being  in 
13  (N  s)  A  &  E  R  Cas— 41 
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the  position   I  was,  I  could   see   the  bridge  plainly.     The 
engineer  at  that  time  got  out  of  the  cab  through  the  front 
cab   window,   with  his   oil  can,  to  oil   the  engine  at   some 
portion   of   the  works,    and   was  just  in  the  act  of  return- 
ing,  with   his  hand  on   the  railing,    and    walking  on   the 
footboard,  coming  in  toward  the  cab,  when  we  went  down. 
All  this   time   while   he   was   out   oiling   I    could   see   the 
bridge,    and   saw    nothing  wrong  with  it.  .  Its  appearance 
was  as  it  usually  is, — just  as  you  see  it  in  the  picture  there. 
It  was  in  perfect  condition,  as  far  as  I  could  see  from  the  cab. 
Exhibit  B  represents  the  correct  appearance  of  the  bridge  on 
that   occasion   as   we   approached  it  going  south.     We  first 
passed  over  the  Howe  truss,  and  then  we  ran  over  the  tres- 
tle-work, and  it  looked  to  me  just  as  you  see  it  there.     If  I 
had  had  any  intimation  that  there  was  anything  whatever 
the  matter  with  it,  I  assure  you,  gentlemen,  I  would  not  have 
stayed  on  the  engine.     In  Frankford  my  residence  is  about  a 
quarter  of  a  mile  from  this  town  branch.     I  observed  nothing 
that  morning  to  indicate  any  rise  in  it.     We  are  largely  gov- 
erned by  that  in  regard  to  heavy  rains.     When  that  is  up, 
we  are  on  the  lookout  in  the  immediate  vicinity.''     Buck- 
-wald  further  testified  that  he  had  never  seen  Peno  so  high  as 
it  was  that  afternoon,   when   they   passed  over  it   about   7 
•o'clock.     He  admitted  that  he  could  have  seen  that  the  bent 
was  out  the  next  morning,  and  in  answer  to  a  question  why 
ht  could  not  see  where  the  bent  was  gone  the  next  morning, 
when  he  went  over  the  bridge,  he  said:  **Because  we  sup- 
posed it  was  all  right,  and,  seeing  the  bridge  all  right,  we 
passed  over  it  about  10  miles  an  hour."     Asked,  then,  if  he 
made  any  examination  of  the  bridge  as  he  went  over,  he  re- 
plied, **  We  didn't  stop  and  get  off  and  walk  over."     Further 
•questions  were  put  to  and  answered  by  Buckwald,  as  follows  : 
'*Q.  You  didn't  look  as  you  went  down  from  the  bridge?  A. 
We  didn't  have  time  to  look.     Q.  As   you   approached  the 
place  where  the  bent  was  out,  did  you  observe  or  look  to  see 
if  the  bent  was  out?     A.  We  were  going  just  fast  enough  not 
to  give  me  time  to  think  of  anything  of  that  kind ;  it  was  too 
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late.  Q.  Suppose  you  had  stopped  your  engine  in  the  morn- 
ing, and  walked  over  it,  do  you  think  you  could  have  dis- 
covered the  bent  was  out?  A.  Yes,  sir.  Q.  You  were  in  a 
hurry,  and  supposed  the  bridge  was  all  right,  and  went  right 
on?  A.  Yes,  sir."  He  further  admitted  that  it  was  a  part 
of  his  business  and  duty  as  road  master  to  see  that  the  bridge 
was  in  proper  condition  at  the  time  the  train  went  on  it,  and 
to  this  point  other  witnesses  bore  testimony. 

Respecting  the  nature,  extent,  and  permanency  of  plain- 
tiff's wounds,  the  testimony  of  Dr.  Henry  A.  Geitz  shows 
these  things  to  be  true  :  **  Went  directly  to  Mr.  Cobb*s  house, 
where  we  found  him  in  bed.  Conscious,  but  found  a  gash 
in  the  forehead,  and  the  brain  matter  oozing.  We  found  a 
fracture  which  was  a  compound  fracture  (that  means  it  is 
cut  through  the  skin).  There  was  a  fracture  in  which  we 
found  particles  of  dirt  and  things  of  that  sort.  There  was  a 
rip  or  crack  in  the  bone  that  extended  back  over  through  a 
portion  of  the  temporal  bone  in  the  back,  and  you  could  pass 
your  hand — the  fingers — through  the  fracture,  through  the 
brain  in  back  of  the  eye,  on  the  inner  side  of  the  eye,  and 
touch  the  nerve  that  runs  from  the  eye  into  the  brain.  You 
could  pass  it  downward  and  touch  the  ethmoid  bone  that  is 
between  these  two  jawbones.  It  was  split  open.  There  is  a 
large  sinus  that  runs  across  here  (that  means  a  large  vein) 
that  was  split  open,  too.  Both  tables  of  the  skull  were 
cracked,  and  the  brain  matter  was  coming  out.  All  three 
membranes  that  cover  the  brain,  the  outer,  middle,  and  in- 
ner, were  torn  through, ^nd  part  of  the  brain  matter  was 
oozing  out.  This  jawbone  was  fractured  and  pressed  down  ; 
and  the  skull  above  the  eye,  this  ridge  that  runs  around  here, 
that  was  splintered,  and  pieces  loose  in  there.  And  that, 
together  with  a  region  of  the  facial  nerv^e, — a  branch  of  the 
facial,  the  supra -orbital  nerve  that  runs  above  the  eye, — 
that  was  paralyzed.  Fragments  of  the  bone  were  all  loose 
there,  and  you  could  pass  your  finger  in  back  there  and 
touch  the  eye.  The  brain  matter  was  coming  out,  and  there 
was  dirt  in  there.     There  was  hemorrhage  of  the  face,  and 
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eyelid  above  swollen.  The  patient  was  given  chlorotonn, 
and  the  loose  fragments  and  dirt  were  removed.  We  raised 
a  depressed  fracture  of  the  upper  or  frontal  bone,  using  the 
trephine.  The  wound  was  washed  out  and  cleaned  and 
dressed.  I  have  some  of  the  fragments  of  bone.  (Witness 
here  produces  a  small  box,  and  displays  several  small  pieces 
of  bone. )  There  were  fourteen.  This  is  not  all ;  there  were 
other  small  pieces.  That  largest  fragment  of  the  bone  was 
a  part  of  this  ridge  right  around  the  eye,  above  there.  Some 
of  the  smaller  fragments  were  in  the  eye  socket  below  here, 
and  in  the  nose.  This  was  the  piece  that  we  trephined  out. 
That  came  out  here,  right  above  where  the  depression  is. 
This  smaller  fragment  is  a  part  of  the  nasal  process.  The 
irregular  fracture  were  broken  into  pieces,  sort  of  star -shape. 
We  couldn't  tell  about  the  inner  process  of  the  skull.  I 
have  never  seen  the  patient  since  the  operation  was  per- 
formed, but  I  have  heard  of  him.  I  have  been  connected 
with  the  surgical  clinic  at  St.  Johns  Hospital  for  almost 
three  years,  all  the  time.  According  to  the  statistics,  the 
plaintiff's  chances  for  ultimate  and  complete  recovery  from 
those  injuries  are  rather  indefinite.     They  are  not  good.    It 

I 

is  very  improbable  that  he  will  be  restored  again  to  perfect 
health.  An  injury  to  the  brain,  and  the  destruction  or  loss 
of  a  part  of  the  brain  matter,  is  irreparable.  According  to 
late  work  by  Russell  Park  of  Buffalo,  N.  Y.,  he  mentions 
seventy -odd  cases  of  perforated  or  injuries  to  the  brain  it- 
self. There  were  fourteen  survived  out  of  the  seventy -odd. 
Out  of  those  fourteen  seven  had  weak  sight  all  the  time. 
Weak  sight,  with  constant  headache,  would  be  included.  Any 
strain  of  the  eye,  it  being  weak,  would  likely  interfere  with 
good  health  in  general.  Pain  and  irritation  of  the  eye  causes 
headache.  I  have  examined  the  plaintiff,  and  the  injured  eye 
is  of  no  value  to  him,  and  out  of  sympathy  it  may  cause 
trouble  with  the  other  eye,  and  may  necessitate  the  removal 
of  the  injured  eye  to  preserve  what  sight  he  has  in  the  good 
one.  As  to  the  plaintiff,  from  experience  and  experience  of 
others  I  would  say  that  his  future  is  very  indefinite,  and  that 
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his  chances  for  complete  recovery  are  ml,''  Dr.  E.  C. 
Hayes,  testifying  on  the  same  subject,  stated:  **It  was  a 
very  grave  injury  to  deal  with.  It  partly  destroyed  one  eye, 
so  far  as  its  use  is  concerned,  which  may  have  to  be  removed 
to  preserve  the  other.  The  effect  of  the  injury  upon  his 
general  condition  is  such  that  I  do  not  think  that  he  is  fit,  or 
is  ever  going  to  be  fit,  for  any  employment  that  requires 
either  mental  or  physical  effort.  Either  will  bring  on  undue 
excitement,  and  increase  circulation,  and  the  parts  there  are 
in  such  a  condition  that  they  won't  bear  the  tension  of  the 
blood  vessels,  and  headache  and  discomfort  will  result.  The 
injury  to  the  brain  is  never  repaired  in  kind.  The  repair  of 
nature  is  always  done  with  a  lower  order  of  tissue,  and 
is  always  contracting,  and  is  liable  to  bring  on  epilepsy,  and 
ultimately  insanity.  We  don't  know.  That  is  about  all  I 
can  tell  you.  Mr.  Cobb  was  under  the  care  of  Dr.  Gleason 
and  myself  six  or  eight  weeks."  Dr.  John  L.  Gleason,  also 
as  a  witness,  said:  *'The  result  of  the  injury  is  that  he  is 
not  able  to  do  any  work.  He  cannot  read,  because  when  he 
attempts  to  read  or  write,  or  anything  of  that  kind,  he  gets 
confused  and  dazed,  and  suffers  pain  in  his  head  and  head- 
ache. When  the  portion  of  the  brain  was  removed,  and  the 
bony  structure,  and  the  skin  of  the.  fissure,  it  was  replaced 
by  what  we  call  a  cicatrix,  or  scar, — that  is,  a  different  kind 
of  tissue, — and  its  tendency  is  to  keep  on  contracting  for 
years  indefinitely,  and  that  causes  a  pressure  on  the  brain. 
Statistics  warrant  me  in  saying  that  there  is  no  probability 
of  his  ever  being  able  to  do  anything,  as  any  excitement  has 
to  be  avoided.  There  will  be  more  trouble  mentally  than 
physically.  Epilepsy  or  insanity  is  to  be  dreaded  from  such 
a  wound.  His  usefulness  for  life  is  perfectly  m'l;  that  is, 
so  far  as  a  livelihood  is  concerned." 

1 .  The  foregoing  evidence  has  been  set  forth  thus  at  large 

because  defendant's  counsel  assert  that  its  de-  mjurytoEx- 

proBsman— De- 
murrer to  the  evidence  should  have  been  held  ^fflSiSS^S^" 

well  taken.     This  assertion  is   of  a  piece  with  "^<*«*'*^«- 

the    assertion,  coming    from    the   same   source,    respecting 
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the  allegations  of  negligence  in  the  petition,  that  **the 
evidence  clearly  and  emphatically  negatives  these  alle^ 
gations  in  toto.' '  The  two  grounds  of  negligence  thus  referred 
to  and  charged  against  the  defendant  are  these:  (l)  An 
unsafe  bridge ;  (2 )  running  its  train  thereon  knowing  it  to  be 
unsafe,  or  when,  by  the  exercise  of  ordinary  care,  it  could 
have  discovered  such  unsafe  condition.  So  that  the  question 
thus  presented  may  be  compressed  into  and  formulated  in 
five  words  :  Did  defendant  exercise  ordinary  care ?  Touching 
this  subject,  and  responding  to  this  question,  a  recent  text- 
book of  approved  authority  makes  the  following  quotation 
and  observations  :  **What  is  the  precise  legal  intent  of  the 
term  'ordinary  care*  must,  in  the  nature  of  things,  dep>end 
upon  the  circumstances  of  each  individual  case.  It  is  a 
relative,  and  not  an  absolute,  term.  Chancellor  Wal- 
worth, in  the  case  of  Mayor,  etc.,  v,  Bailey,  2  Denio,  440, 
says  :  "The  degree  of  care  and  foresight  which  it  is  neces- 
sary to  use  [in  any  given  case]  must  always  be  in  proportion 
to  the  nature  and  magnitude  of  the  injury  that  will  be  likely 
to  result  from  the  occurrence  which  is  to  be  anticipated  and 
guarded  against.  And  it  should  be  that  care  and  prudence 
which  a  discreet  and  cautious  individual  would  or  ought  to 
use  if  the  whole  risk  andloss  were  to  be  his  own  exclusively.' 
This  doctrine  is  declared  in  many  other  cases.  He  who  does 
what  is  more  than  ordinarily  dangerous  is  bound  to  use  more 
than  ordinary  care ;  that  is  to  say,  it  will  require  greater  care, 
under  these  circumstances,  to  amount  in  law  to  ordinary  care, 
than  it  would  if  the  undertaking  were  less  hazardous.  And 
the  measure  of  diligence  required  of  him  is  greater  or  less  in 
the  direct  ratio  of  the  risk  his  acts  entail  upon  others." 
Beach,  Contrib.  Neg.  (3d  Ed.)  §  21,  and  cases  cited.  Pur- 
suing the  same  general  line  of  thought,  it  is  elsewhere  said : 
*'The  degree  of  vigilance  which  the  law  exacts  by  the 
requirement  of  ordinary  care  must  vary  with  the  probable 
consequences  of  negligence,  and  also  with  the  command  of 
means  to  avoid  injuring  others  possessed  by  the  person  on 
whom  the  obligation  is  imposed.     Under  some  circumstances 
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a  very  high  degree  of  vigilance  is  demanded  by  the  require- 
ment of  ordinary  care.  Where  the  consequence  of  negligence 
will  probably  be  serious  injury  to  others,  and  where  the 
means  of  avoiding  the  infliction  of  injury  upon  others  are 
completely  within  the  party's  power,  ordinary  care  requires 
almost  the  utmost  degree  of  human  vigilance  and  foresight." 
Kelsey  v.  Barney,  12  N.  Y.  425.  In  other  words  (paraphras- 
ing the  authorities  quoted)  it  is  the  exigency  of  the  situation^ 
which,  acting  like  heat's  action  on  the  mercury  in  the 
thermometer,  determines  to  what  degree  prudence  must 
rise  in  order  to  reach  the  mark  of  ordinary  care.  Here 
all  the  testimony  shows  beyond  dispute  that  the  bridge 
was  unsafe;  that  the  stream  which  it  spanned  was  a 
turbulent  and  dangerous  stream,  subject  to  sudden  floods, 
which  frequently  destroyed  portions  of  the  bridge;  and 
that  the  only  safe  bridge  which  could  be  built  at  the 
location  designated  in  the  pleadings  was  one  built  after  the 
manner  heretofore  described.  And  it  was  the  plain  duty  of 
defendant,  in  order  to  exercise  ordinary  care,  to  build  a  safe 
bridge  at  the  point  indicated,  as  defendant,  from  longexperi- 
ence,  knew  the  dangerous  character  of  the  stream,  and  its 
liability  to  sudden  rises.  Knowing  these  facts,  know- 
ing that  a  great  rise  had  occurred  in  the  stream  the  night 
before,  and  not  knowing  whether  or  not  a  heavy  rain  had 
fallen  after  that  between  midnight  and  morning  (although 
that  was  the  fact),  it  was  defendant's  bounden  duty  to  make 
examination  o!  the  bridge  the  next  morning,  before  it  at- 
tempted to  cross  with  its  train  load  of  people,  that  the  bridge 
was  not  only  safe  in  external  appearance,  but  .that  a  bent  of 
the  bridge  had  not  been  swept  out  the  night  before, — some- 
thing readily  ascertainable,  as  shown  by  the  testitaony  of 
Ford;  and  nothing  short  of  this  would  satisfy  the  demands 
of  ordinary  care.  And  the  fact,  if  it  was  one,  that  the  storm 
had  been  unprecedented,  affords  defendant  no  excuse, because, 
if  a  hard  rainstorm  would  sweep  away  the  bents,  a  fortiori 
would  one  more  severe.  And  the  evidence  unmistakably 
shows  that,  had  stone  piers  been  used,  defendant  would  have 
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given  no  cause  for  the  present  litigation.  The  unusual 
severity  of  the  storm  in  this  instance,  instead  of  furnishing 
an  excuse  to  defendant,  should  rather  have  stuck  the  spur  of 
vigilance  into  the  flank  of  its  apprehension. 

These  views  dispose  of  the  defendant's  demurrer  to  the 
evidence  in  the  same  way  as  disposed  of  by  the  lower  court. 
That  demurrer  had  no  foundation  on  which  to  rest,  any  more 
than  had  that  portion  of  defendant's  bridge  from  under 
which  the  bent  had  been  swept  away,  I  am  not  unmindful 
that  counsel  for  defendant  cite  in  support  of  their  position 
Association  v.  Talbot,  141  Mo.  674,  42  S.  W.  679,  but  that 
case  differs  widely  from  the  case  at  bar,  in  this :  that  there 
the  fall  of  the  warehouse  occurred  for  the  first  time,  after 
having  stood  for  six  years,  and  was  owing  to  a  hitherto  un- 
heard-of and  excessive  rise  in  the  river.  The  cases  are  not 
at  all  parallel,  for  here  the  fact  that  Big  Peno  sometimes 
donned  *4ts  Sunday's"  had  given  that  creek  a  well -deserved 
reputation  for  being  dangerous,  a  reputation  that  the  law 
will,  in  the  circumstances  stated,  presume  defendant  cog- 
nizant of,  because  its  duty  required  it  to  take  cognizance  of 
that  matter,  and  will  hold  it  liable  for  any  lack  of  that 
watchful  care  necessitated  by  the  dangers  incident  to  the 
situation.  In  this  connection  it  is  easy  to  observe  that  the 
case  just  considered  is  the  antipode  of  one  that  I  am  glad  to 
see  that  counsel  for  plaintiff  have  had  the  good  sense,  as 
well  as  good  taste,  though  in  their  favor,  not  to  cite,  to  wit, 
Fuchs'  Case,  133  Mo.  168,  31  S.  W.  115,  and  34  S.  W.  508. 
That  case  has  not  been  overruled.  In  that  case  this  court, 
by  a  majority  of  one,  solemnly  proclaimed  to  a  wondering 
world  that  the  city  of  St,  Louis  was  responsible  in  damages 
for  negUgence,  because  it  did  not  anticipate  and  provide 
against  an  explosion  in  a  sewer ;  something  which  had  never 
been  known  to  occur  before !  Under  the  ruling  in  that  case 
defendant  would  have  been  responsible  even  if  Big  Peno  had 
"got  its  Sunday's  on"  for  the  first  time  in  the  history  of 
creek  and  country.  Nay,  more,  under  the  ruling  in  that 
case  a  corporation  would  be  held  responsible  if  injury  resulted 
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from  its  railroad  track  being  swept  away  by  a  torrent  sud  - 
denly  bursting  forth  amid  the  desert  sands  of  the  Great  Sa- 
hara! Having  dealt  with  the  chief  feature  and  solar  plexus 
of  this  cause,  I  will  now  advert  to  matters  of  lesser  impor- 
tance involved  in  this  record. 

2.  Contention  is  made  that  error  occurred  in  instruction 
No.  2  given  on  the  part  of  plaintiff,  to  wit,  in  that  portion  of 
the  instruction  in  these  words  :  **His  necessary  personal  injuries 
expense  for  medicines  and  medical  attention  ^i^E5S?5?"" 
in  endeavoring  to  be  cured.'*  Plaintiff's  testi- 
mony on  the  point  was  this:  **The  expense  I  was  put  to 
during  my  sickness,  as  near  as  I  can  get  at  it, — I  did  not 
keep  an  account, — was  about  $400.  This  money  was  ex- 
pended for  nurse  and  doctors,  and  expense  attached  to  doc- 
tors, ice,  medicines,''  etc.  There  was  no  objection  made  nor 
exception  saved  as  to  the  general  character  of  plaintiff's 
testimony  in  this  regard,  nor  was  he  cross-examined  on  the 
subject.  In  such  circumstances  I  do  not  believe  that  defend- 
ant was  in  a  condition  to  object  to  the  general  nature 
of  the  instruction  in  this  particular.  In  Duke  v.  Railroad 
Co.,  99  Mo.  347,  12  S.  W.  636,  there  was  no  evidence  what- 
ever as  to  tbe  valile  of  the  medical  services,  nor  as  to  the 
expenditure  of  a  single  dollar  in  and  about  that  matter,  and 
it  was  rightly  held  that  an  instruction  based  on  such  ser\'ices 
had  nothing  in  the  evidence  to  support  it,  and  was  conse- 
quently erroneous.  In  this  case,  however,  there  was  general 
evidence  on  the  point  in  question,  and  it  doubtless  would 
have  been  made  more  specific  had  objection  been  raised ;  but 
it  cannot  be  said  that  there  was  no  evidence  on  the  subject. 
In  Murray  v.  Railroad  Co.,  101  Mo.  236,  13  S.  W.  817,  it 
was  ruled  that  evidence  was  not  necessary  as  to  the  expense 
for  *' nursing,"  as  the  jury  could  tell,  from  the  length  of  time 
plaintiff  was  in  bed,  and  from  their  own  knowledge  as  to  the 
value  of  such  services,  what  they  were  worth.  This  case  I  do 
not  regard  as  well  considered,  and  it  should  not  be  followed. 
In  Smith  v.  Railroad  Co.,  108  Mo.  243,  18  S.  W.  971,  it  was 
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decided  that,  as  no  evidence  was  g:iven  as  to  the  value  of  the 
services  of  the  physicians  employed,  the  judgment  must  be 
reversed  on  the  ground  of  such  failure.  I  am  unable  to  see 
why  evidence  is  any  more  necessary  as  to  the  value  of 
physicians'  services  than  as  to  those  of  nurses,  nor  why  a 
jury  could  any  better,  without  evidence,  determine  the  value 
of  the  latter  than  of  the  former.  But,  however  that  may  be, 
because  of  the  reasons  already  given  the  objection  mad^  by 
defendant  to  plaintiff's  second  instruction  is  held  not  well 
taken. 

3.  Instruction  No.  3  given  at  plaintiff's  instance  was  cor- 
rect if  the  views  already  expressed  in  regard  to  the  demurrer 
to  the  evidence  are  to  be  thus  regarded. 

4.  Plaintiff,  under  the  evidence,  was  not  the  fellow  servant 
„  „     „        .of   those  who   controlled   the   movement    and 

Fallow^  Servants. 

operation  of  the  train,  and  therefore  instruction 
No.  4  given  on  his  behalf,  which  affirmed  that  was  the  law 
of  this  case,  was  not  erroneous. 

5.  Defendant  makes  contention  that  plaintiff's  fifth  instruc- 
tion was  wrong,  because  there  was  not  a  scintilla  of  evidence 
that  the  bridge  **was  not  constructed  in  an  ordinary  and  rea- 
sonably safe  manner."  This  contention  is  answered  by  the 
evidence  in  the  record,  hereinbefore  set  forth,  as  well  as  by 
remarks  heretofore  made  in  paragraph  1  of  this  opinion. 

6.  Very  favorable  instructions  were  given  as  asked  by  de- 
fendant, and  those  refused  asked  by  it  were  properly  refused^ 
either  as  having  been  covered  by  previous  instructions  or  as 
being  opposed  by  the  evidence. 

7.  Defendant  urges  that  error  was  committed  in  permitting 
Locking  to  testify  as  an   expert  in  regard  to  the  unsafeness 

of  the  bridge.  Locking,  though  unacquainted 
Teftimony.  with   the   iocus  in  quoy   still  was  competent  to 

testify  as  an  expert  from  hearing  other  witnesses 
testify  who  were  thus  acquainted.  State  v,  Meyers,  99 
Mo.,  loc.  cit.  121, 12  S.  W.  520,  and  cases  cited. 

8.  Finally,  it  is  insisted  the  damages  awarded  areexces- 
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sive.     A  young  man,  27  years  of  age,  strong  and  healthy,  has 

received    irreparable    injury  by  reason  of  the 

accident,  has  been  made  a  mental  and  physical  j^^^"*^« ^»™- 

wreck  in  consequence  of  the  twofold  negligence 

of  defendant  in  failing  to  build  a  safe  bridge  for  the  locality, 

it  being  in  its  power  to  do  so,  and  in   failing  to  ascertain  the 

condition  of  the  unsafe  bridge  on  the  morning  of  the  accident, 

something  also  entirely  within  its  power  to  perform,  as  well 

as  its  duty  to  perform.      The  result  of  these  views  is  that 

the  judgment  should  be  affirmed.     All  concur. 


Thompson 

V. 

Northern  Pac.  Ry.  Co. 

{Circuit  Court  of  Appeals^  Ninth  Circuity  Feb,  13^  fSgg.) 

Action  for  Personal  Injuries  Occurring  during  Receivership — 
Whether  Reviewable  by  Writ  of  Error. — In  a  proceeding  to  recover 
for  personal  injuries  inflicted  by  a  railroad  train,  it  appeared  that 
at  the  time  the  injuries  occurred  the  railroad  company  was  insolvent, 
and  the  road  was  operated  by  receivers  who,  as  such,  were  responsi- 
ble for  negligence  in  its  operation,  but  such  responsibility  ended 
upon  the  termination  of  their  trust  relations  to  the  property ;  that 
the  decree  directing  the  sale  of  the  railroad  property  provided  that 
it  be  made  upon  the  express  conditions  that  the  purchaser  should 
discharge  all  obligations  and  liabilities  contracted  for  or  incurred 
by  the  receivers,  provided  that  an  action  to  establish  such  indebted- 
ness or  liability  should  be  brought  within  a  certain  time,  and  the 
sale  was  confirmed  subject  to  the  same  conditions ;  and  that  the 
court,  in  order  to  protect  the  rights  of  all  such  claimants,  retained 
jurisdiction  of  the  cause  to  the  extent  necessary  to  afford  such  pro- 
tection. Held,  that  such  proceeding,  which  was  brought,  after  the 
termination  of  the  receivership,  on  the  law  side,  of  the  court  decree- 
ing such  sale,  was,  what  it  purported  to  be,  an  action  at  law,  and 
reviewable  by  writ  of  error. 

Same — Sale  upon  Conditions — Parties.* — The  receivers  being  no 
longer  responsible,  as  such,  nor  personally,  when   the   action    was 

*See  notes  at  end  of  case. 
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brought,  the  purchaser  of  the  railroad  property  at  such  sale  was 
properly  made  sole  defendant. 

Negligence  and  Contributory  Negligence — Questions  for  Jury. — 
The  accident  occurred  on  defendant's  railroad  bridge,  which  was 
over  a  city  street,  and  was  used  as  a  foot  path  by  the  public  w^ith 
the  knowledge  and  license  of  defendant.  The  engine  approached 
from  the  rear ;  and  there  was  evidence  tending  to  show  that  no 
signal  of  its  approach  was  given.  Both  plaintiff  and  a  companion 
testified  that,  wh^n  within  five  or  ten  feet  of  the  bridge,  they  looked 
back  over  the  track,  which  was  plainly  visible  for  six  or  seven  hun- 
dred feet,  and  that  no  engine  was  in  sight ;  yet,  when  about  half- 
way across  the  bridge,  the  whole  length  of  which  did  not  exceed  100 
feet,  plaintiff  was  run  over  by  the  engine.  Defendant  merely  en- 
deavored to  show  from  circumstances  that  plaintiff  did  not  look 
around  just  before  going  upon  the  bridge.  Held^  that  it  was  error 
to  direct  for  defendant. 

Error  by  plaintiff  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  District  of  Washington. 
Reversed  and  remanded, 

William  Martiii^  for  plaintiff. 

Crowley  &  Grosscup  and  James  B,  Howe^  for  defendant. 

Before  Gii,bert,  Ross,  and  Morrow,  Circuit  Judges. 

Ross,  Circuit  Judge.  This  was  an  action  for  personal 
injuries  alleged  to  have  been  sustained  by  Thomas  A. 
Thompson  (in  whose  behalf  the  action  was  brought  by  his 
guardian),  by  reason  of  the  negligent  operation  of  an  engine 
on  the  railroad  of  the  Northern  Pacific  Railroad  Company. 
At  the  time  of  the  injuries  the  road  was  the  property  of  that 
company,  but  was  in  the  hands  of,  and  then  being  operated 
by,  certain  receivers  appointed  by  the  court  below,  in  a  suit 
theretofore  brought  in  that  court  by  the  Farmers'  Loan  & 
Trust  Company,  a  New  York  corporation,  against  the 
Northern  Pacific  Railroad  Company  for  the  foreclosure  of  a 
mortgage  covering  its  property.  That  suit  resulted  in  a 
decree  of  foreclosure  and  sale  of  the  road,  and,  although  no 
action  for  thq  injuries  here  complained  of  had  then  been 
commenced,  the  court,  in  order  to  guard  and  protect  all  rights, 
provided  in  its  decree,  among  other  things,  that  the  purchaser 
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of  the  road  on  which  the  accident  in  question  occurred  '^should 
pay,  as  part  consideration  and  in  addition  to  the  sum  bid  [for 
such  property] ,  and  should  take  the  same  and  receive  the 
deed  therefor  upon  tfae  express  condition,  that  he,  the 
purchaser,  his  successors  or  assigns,  would  pay,  satisfy,  and 
discharge,  among  other  things,  all  unpaid  indebtedness,  obli- 
gations, and  liabilities,  contracted  or  incurred  by  the  receivers 
of  said  Northern  Pacific  Railroad  Company,  before  delivery 
of  possession  of  the  property  of  said  Northern  Pacific  Rail- 
road Company,  sold  within  the  jurisdiction  of  said  court,  or 
to  any  party  or  parties  who  are  citizens  and  residents  of  said 
district,  to  wit,  the  state  of  Washington,  provided  that  an 
action  be  brought. to  establish  such  indebtedness  or  liability 
within  the  time,  after  the  accruing-'of  such  indebtedness  or 
liability,  allowed  by  the  statute  of  limitations  of  the  state 
wherein  such  indebtedness  or  liability  shall  have  accrued,  for 
the  commencement  of  suit  thereon;  and  that  in  event  the 
purchaser  [of  said  property],  after  demand  made,  shall  refuse 
to  pay  any  indebtedness  or  liability  incurred  by  said  receivers, 
upon  fifteen  (15)  days'  notice  to  such  purchaser,  his  succes- 
sors or  assigns,  the  person  holding  the  claim  thereon  might 
file  his  petition  in  said  court  to  have  the  said  claim  established 
and  enforced  against  said  purchaser,  his  successors  or 
assigns.'*  At  the  sale  under  this  decree,  the  defendant  to 
the  present  action,  the  Northern  Pacific  Railway  Company, 
was  the  purchaser  of  the  property ;  and  in  the  decree  of  the 
court  confirming  the  sale  the  court  imposed  the  same 
terms  and  provisions  as  conditions  accompanying  the  con- 
firmation, and  expressly  reserved  and  retained  jurisdiction 
of  the  cause,  and  power  to  enforce  all  the  provisions  of  the 
decree  of  sale,  and  of  the  order  of  confirmation,  ** including 
the  right  to  retake  and  resell  any  of  the  property  within  this 
district,  if  sold  to  such  purchaser,  in  case  such  purchaser,  its 
successors  or  assigns,  shall  fail  to  comply  with  any  order  of 
this  court  in  respect  of  any  payment  of  any  of  the  prior 
indebtedness,  obligations,  or  liabilities  required  in  said 
decree,  or  in  respect  of  any  other  of  the  terms  or  conditions 
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of  the  said  decree,  or  of  this  decree,  within  thirty  days  after 
the  entering  of  such  order.**  Thereupon  the  road,  with 
appurtenant  rights,  was  turned  over  to  the  purchaser  railway 
company,  which  thereupon  entered  into  the  possession  and 
operation  of  the  road,  and  has  so  continued  ever  since,  subject 
to  the  terms  and  conditions  of  the  decree  of  sale  and  of  the 
order  of  confirmation. 

The  plaintiff  in  error  was  injured  on  one  of  the  tracks  of 
the  Northern  Pacific  Railroad  Company  on  or  about  August 
31,  1894,  and  while,  the  road  was  being  operated  by  the 
receivers.  After  it  had  been  acquired  by  the  defendant  rail- 
way company,  he  presented,  through  his  guardian,  a  claim 
for  damages  for  the  injuries  so  sustained  by  him  to  the 
defendant  railway  company,  which  for  more  than  15  days 
neglected  and  refused  to  pay  the  claim ;  and  thereupon  the 
plaintiff  in  error,  by  his  guardian,  filed  in  the  foreclosure  suit 
a  petition  for  leave  to  sue  for  the  damages  claimed  to  have 
been  sustained  by  him,  upon  which  petition  the  circuit  court 
made  an  order  reciting,  in  substance,  the  facts  above  stated, 
and  directing  **that  said  petitioner,  T.  A.  Thompson,  by  his 
guardian,  Nels  Thompson,  be  and  is  hereby  permitted  to 
bring  and  prosecute  an  action  for  said  injuries  in  the  circuit 
court  of  the  United  States  for  the  district  of  Washington, 
Northern  division,  holding  court  at  Seattle,  Washington." 

The  plaintiff  in  error,  by  his  guardian,  thereupon  com- 
menced on  the  law  side  of  the  same  court  the  present  action 
against  the  defendant  railway  company,  to  recover  damages 
for  the  injuries  alleged  to  have  been  sustained  by  him  through 
the  negligent  operation  by  the  employees  of  the  receivers  of 
an  engine  on  the  railroad  then  in  their  charge,  the  complaint 
in  the  action  setting  out,  among  other  things,  the  facts  already 
stated.  The  action  was  tried  before  the  court  with  a  jury, 
and,  upon  the  conclusion  of  the  evidence  on  behalf  of  the 
plaintiff  in  the  action,  the  court  directed  a  verdict  for  the 
defendant  thereto,  upon  the  ground  that  the  evidence  showed 
such  contributory  negligence  on  the  part  of  the  injured 
plaintiff  as  precluded  a  recovery  by  him.     The  case  is  brought 
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here  by  writ  of  error,  and,  on  the  part  of  the  defendant  in 
error  and  in  support  of  the  judgment  given  below,  it  is  con- 
tended that,  independently  of  the  views  of  the  trial  court 
respecting  the  evidence,  the  judgment  should  be  afiirmed,  on 
the  ground  that  the  error,  if  any,  was  without  prejudice  to 
the  plaintiff  in  error,  because,  as  it  is  claimed,  the  complaint 
does  not  state  any  cause  of  action  against  the  defendant 
railway  company.  It  is  also  claimed  on  the  part  of  the 
defendant  in  error  that  the  writ  of  error  should  be  dismissed 
on  the  ground  that  the  case  was  only  subject  to  review  by 
appeal.  This  latter  view  proceeds  upon  the  theory  that  the 
plaintiff's  proceeding  for  the  enforcement  of  tiis  demand, 
although  in  form  an  independent  action  at  law,  was  in  reality 
a  petition  in  intervention  in  the  foreclosure  suit,  and  should 
therefore  be  regarded  as  an  equitable  proceeding. 

By  keeping  in  mind  the  origin  of  the  alleged  cause  of  ac- 
tion, and  the  proceedings  necessary  to  enforce  it,  it  is  not 
difficult,  we  think,  to  correctly  answer  these  objections.  At 
the  time  of  the  injury  complained  of,  the  road  on  which  it 
occurred  belonged  to  a  corporation  that  had  been  adjudged 
insolvent,  on  which  ground  the  court  below  had  taken  the 
property  into  its  possession,  and  committed  its  operation  to 
certain  receivers.  The  insolvent  corporation,  the  Northern 
Pacific  Railroad  Company,  was  not  liable  for  any  damages 
inflicted  in  the  operation  of  property  of  which  it  had  thus 
been  dispossessed,  and  in  wljich  operation  it  had  no  control 
or  voice.  The  engineer  and  fireman  upon  the  engine  which 
caused  the  injuries  complained  of  were  not  in  the  employ  of 
that  company,  but  were  employees  of  the  receivers  of  the 
court.  Those  officers,  in  their  representative  capacity,  were 
responsible  for  the  negligent  acts  of  their  employees,  but 
they  were  not  personally  responsible  for  them.  Any  judg- 
ment I'ecovered  upon  such  a  cause  of  action  could  be  properly 
satisfied,  under  the  direction  of  the  court  having  jurisdiction 
over  it,  out  of  the  property  of  the  insolvent  company  in  their 
hands,  but  not  out  of  their  own  property.  Determina- 
tion of  their  trust  relation  to  the  property,  therefore,  ended 
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their  relations  to  the  cause  of  action  of  the  plaintiff  in  error. 
They  were   no  longer  subject  to   be  sued  therefor,  for  they 
were  not  personally  liable,  and  they  were  no  longer  receivers. 
Any  judgment  that  the  plaintiff  in  error  might  have  recovered 
during  the  receivership  would,  of  course,  have  been  provided 
for  by  the  decree  of  the  court  administering  the   property. 
But  the  court  was  not  unmindful  of  the  fact  that  there  might 
be  obligations ^nd  liabilities  not  already  established,  incurred 
by  the   receivers,  for  which   the    property   being   adminis- 
tered by  it  was   properly  responsible;  and,  accordingly,  in 
the  decree  directing  its  sale,  the  court  provided  that  the  sale 
be  made  upon  the  express   conditions  that  the   purchaser 
should  pay,    satisfy,  and  discharge,  among  other  things,  all 
such  obligations  and  liabilities  contracted  for  or  incurred  by 
the  receivers  before   delivering  over  the  possession   of   the 
property,  provided  that   an  intervening  petition  in  the  fore- 
closure  suit,  or  an  action  to  establish  such  indebtedness  or 
liability,   **has  been   or  shall  be  brought    within  the   time, 
after  the  accruing  of  such  indebtedness  or  liability,  allowed  by 
the  statute  of  limitations  of  the  state  wherein  such  indebtedness 
t)r  liability  shall  have  accrued,  for  the  commencement  of  suit 
therein,"  and  that  such  conditions  should  constitute  a  part 
of  the  consideration  of  the  purchase.     The  purchase  of  the 
defendant  railway  companj''  was  made  upon   those  express 
conditions,  the  sale  was  confirmed  subject  to  the  same  con- 
ditions,   and  the  property  passed  into  the  hands  of  the  pur- 
chaser charged  with  those  liabilities  and  obligations.     And, 
in  order  to  guard  and  protect  the  rights  of  all  such  claimants, 
as  well  as  those  of  the  purchaser,  the  court,  directing  and 
confirming  the   sale,  retained  jurisdiction  of  the  cause  to  the 
extent  necessary  to  afford  such  protection. 

In  the  case  of  Jessup  v.  Railway  Co.,  44  Fed.  663,  where 
a  railroad  in  the  hands  of  a  receiver  of  the  circuit  court  had 
been  decreed  to  be  sold,  and  the  order  directed  the  receiver  to 
turn  over  to  the  purchaser  the  property  sold,  upon  the  condi- 
tions tliat  the  purchaser  "agrees  to  pay,  satisfy,  and  fully 
discharge  all  the  debts  and  liabilities  of  such  receivership  of 
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every  kind  now  remaining  unpaid,  and  that  it  may  further 
defend  in  the  name  of  such  receiver  all  litigated  claims  or 
demands  against  such  receivership,  now  pending  in  this  or 
other  courts,  and  will  fully  abide  by.andpayany  and  all 
judgments  and  recoveries,  together  with  costs,  which  may  be 
rendered  in  any  of  such  actions  or  litigations,  and  always, 
protect  and  save  harmless  the  said  receiver  from  such  claims,, 
or  any  of  them,"  the  court  held  that  the  conditions  consti- 
tuted a  part  of  the  consideration  exacted  from  the  purchaser 
for  the  property,  and  that  the  adjudication  of  all  such  debts- 
and  liabilities  pertained  to  that  court,  and  accordingly 
enjoined  one  from  proceeding  in  a  state  court  to  recover  dam  - 
ages  for  an  act  committed  by  the  receiver,  saying,  among^ 
other  things : 

**The  promise  and  agreement  of  the  purchaser  constituted' 
an  additional  consideration,  and  therefore  added  to  such  fund,^. 
as  we  have  before  stated ;  but,  in  good  faith  to  said  pwirchaser,. 
it  is  the  duty  of  this  court  to  sift,  scrutinize,  and  finally  deter- 
mine what  claims  shall  be  paid  and  what  claims  shall  be' 
rejected.  In  order  to  do  this  satisfactorily,  this  court  should: 
require  all  parties  who  assert  any  claim  against  such  fund,, 
or  who  claim  any  right  to  recover  against  such  purchaser 
because  of  the  stipulation  and  covenant  made  in  this  court, 
to  establish  such  claim  in  this  tribunal  by  proceedings  usual 
in  this  class  of  cases.  But  if  the  said  Potterf  were  permitted 
to  prosecute  his  action  in  the  state  court,  and  recover  a  judg- 
ment therein,  he  wpuld  have  a  right  to  satisfy  such  judgment 
out  of  any  property  subject  to  levy  in  the  hands  of  the  pur- 
chaser, the  Wabash  Railway  Company;  whereas,  under  the 
covenants  and  agreements  made  in  this  court  between  the 
court  and  the  purchaser,  placing  upon  said  covenants  the 
legal  construction  hereinbefore  given,  any.  claim  he  might 
have  against  the  receiver  was  to  be  satisfied  out  of  the  funds 
arising  from  the  sale  of  this  mortgaged  property.** 

The   appropriate  proceeding  for  the  recovery  of  damages 
for  personal  injuries   is  an    action    at    law,   in    which   the 
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and  all  additions  thereto,  to  all  other  liens,  and  to  the  title 
acquired  by  the  purchaser  at  the  foreclosure  sale  and  by  the 
conveyance  to  the  Central  Iowa  Railway  Company;  and 
since  it  is  not  desirable  to  further  continue  said  property  under 
the  contcol  of  the  receiver  for  the  purpose  of  making  net  earn  - 
ings  for  the  payment  of  said  debts,  costs,  and  expenses,  and 
the  creditors  having  been  notified,  and  making  no  valid  or 
satisfactory  objection  thereto,  it  is  further  ordered  and  de- 
creed that  all  said  claims,  and  all  claims  pending  in  this 
court,  debts,  and  liabilities,  including  the  claims  of  attorneys 
and  others,  heretofore  referred  to  Special  Master  Rogers,  and 
reported  on  by  him,  and  still  pending  on  exceptions,  shall  be 
presented  to  the  said  Central  Iowa  Railway  Company  for  ad  - 
justment  and  settlement ;  and  the  said  Central  Iowa  Railway 
Company  are  ordered  and  directed  to  pay  the  said  debts, costs, 
and  expenses ;  and  the  creditors  entitled  thereto  are  hereby 
required  to  accept  payment  thereof,  with  interest  at  the  rate 
of  7  per  cent,  per  annum,  in  one  year  from  the  date  hereof; 
and  for  the  purpose  of  enforcing  the  payment  thereof,  if  need 
be,  this  court  will  and  does  retain  jurisdiction  of  said  cause 
for  the  purpose  of  enforcing  said  payment,  and  the  lien 
herein  provided  for,  without  other  action  or  independent 
proceeding." 

In  accordance  with  this  order  and  decree,  the  property  was 
transferred  to,  and  accepted  by,  the  Central  Iowa  Railway 
Company.  While  the  road  was  in  charge  of  the  receiver,  a 
claim  for  damages  was  presented  to  the  circuit  court,  and 
permission  asked  to  bring  a  suit  against  its  receiver,  result  - 
ing  in  an  order  by  that  court  that  the  claimant  **be  permitted 
to  bring  a  suit  at  law  in  this  court,  or  in  the  district  or  cir- 
cuit courts  of  Iowa,  on  his  said  claim,  against  the  Central 
Iowa  Railway  Company,  the  Central  Railroad  Company  of 
Iowa,  and  H.  ly.  Morrill,  receiver;  that,  if  suit  is  brought 
in  the  state  courts,  the  judgments  and  orders  be  certified  to 
this  court."  The  claimant  having  brought  suit  in  one  of  the 
courts  of  the  state,  it  was  taken  to  the  supreme  court  of  Iowa, 
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where  that  court,  in  speaking  of  the  order  made  by  the  cir- 
cuit court,  said : 

**The  order  made  by  the  court  is  exceedingly  broad,  and 
includes  'claims,  debts,  and  liabilities.*  Against  whom? 
The  answer  must  be,  the  receiver,  or  property  which,  in  his 
hands,  was  liable  for  the  claim,  debt,  or  liability.  We  have 
determined  that  the  receiver,  or  rather  the  property  in  his 
charge,  was  liable  for  the  payment  of  the  plaintiff's  claim.  The 
appellant,  therefore,  received  the  property  charged  with  this 
liability.  If  it  had  been  made  a  condition  in  the  order  that 
appellant,  before  the  property  was  transferred  or  conveyed  to 
it,  should  execute  a  written  obligation,  binding  itself  to  pay 
this  claim,  and  it  had  done  so,  its  liability,  we  think,  would  not 
be  doubted.  There  would  have  been  a  sufficient  consideration 
for  the  promise.  What  was  done  in  legal  effect  amounts  to  the 
same  thing.  The  jurisdiction  of  the  court  must  be  conceded. 
It  had  possession  of  the  road  through  its  receiver,  and,  dur- 
ing the  time  it  was  operated  by  the  receiver  for  the  court,  a 
supposed  liability  to  the  plaintiff  occurred.  The  court,  in 
substance,  said  to  the  appellant :  *We  will  discharge  the  re- 
ceiver, and  place  the  road,  and  all  property  and  rights  con- 
nected therewith,  in  your  possession,  and  vest  you  with  the 
legal  title  thereto,  provided  you  will  assume  and  pay  all  lia- 
bilities incurred  during  the  time  the  road  has  been  operated 
by  the  receiver.'  The  appellant  accepted  the  road  upon  the 
conditions  annexed.  There  was  an  offer  and  an  acceptance. 
Ordinarily,  this  is  sufficient  to  constitute  a  contract.  Whether 
there  was  a  valid  contract  or  not  is  not  material,  because 
the  appellant  cannot  retain  the  property  and  repudiate  the 
conditions.  If  the  appellant  was  entitled,  absolutely,  to  the 
property,  it  should  not  have  accepted,  but  contested,  by  ap- 
peal or  otherwise,  the  legality  of  the  conditions.  It  is  true, 
the  appellant  was  not  a  party  to  the  action  of  foreclosure,  but 
it  becomes  a  party  to  the  order  when  it  accepted  the  property. 
Whether  the  order  of  the  court  was  valid  or  not,  we  have  no' 
occasion  to  determine  in  this  collateral  proceeding,  because 
its  validity  is  not  assailed,  and  possibly  could  not  be,  sue- 
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^et  out  of  the  way.  But  it  seems  that  the  engineer  did  not 
^ive  any  warning  of  the  approach  of  the  engine ;  certainly, 
there  was  testimony  to  show  that  be  did  not.  There  was 
also  testimony  tending  to  show  that  the  plaintiff  in  error, 
just  before  going  upon  the  bridge,  looked  back  to  see  if  there 
was  any  train  or  engine  approaching;  that  the  track  could 
be  plainly  seen  for  at  least  six  or  seven  hundred  feet,  and 
that  no  train  or  engine  was  in  sight.  He  knew,  as  has  been 
stated,  that  the  place  was  a  dangerous  one;  but  those  in 
chirge  of  the  engine  also  knew  that  people  were  in  the  habit 
of  walking  along  the  railroad  tracks  over  the  bridge.  It  was, 
therefore,  the  clear  duty  of  the  engineer  to  keep  his  ej^es  open 
and  his  face  to  the  front.  It  was  equally  the  duty  of  the 
plaintiff  in  error  to  keep  his  eyes  open,  and  a  careful  watch 
in  both  directions.  Manifestly,  he  could  not  look  in  oppo- 
site directions  constantly.  Whether  or  not  he  exercised  the 
degree  of  care  required  of  him  by  the  law  ought,  we  think,  to 
have  been  left  to  the  jury,  under  appropriate  instructions  in 
respect  to  contributory  negligence.  It  is  entirely  true  that, 
when  the  undisputed  evidence  is  so  conclusive  that  the  court 
would  be  compelled  to  set  aside  a  verdict  returned  in  oppo  - 
sition  to  it,  it  should  withdraw  the  case  from  the  considera- 
tion of  the  jury,  and  direct  a  verdict ;  but  ordinarily  negligence 
and  contributory  negligence  are  questions  of  fact,  to  be 
passed  upon  by  a  jury.  Elliott  v.  Railway  Co.,  150  U.  S. 
245,  14  Sup.  Ct.  85,  and  cases  there  cited. 

Both  Larson  and  the  plaintiff  in  error  testified  that,  when 
within  five  or  ten  feet  of  the  bridge,  they  looked  back  over 
the  track,  which  was  plainly  visible  for  six  or  seven  hundred 
feet,  and  that  no  engine  was  in  sight;  yet,  when  about  half- 
way across  the  bridge,  the  whole  length  of  which  did  not 
exceed  100  feet,  the  plaintiff  in  error  was  run  over  by  the 
engine  approaching  from  the  rear.  Where  the  engine  came 
from  does  not  clearly  appear.  On  the  part  of  the  defendant 
in  error  it  was  indeavored  to  be  shown  that  it  was  on  a 
switch  as  the  plaintiff  passed,  and  that  it  had  to  make  two 
switches,  and  move  700  feet,  before  overtaking  the  plaintiff 
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in  error.     Its  counsel  cite  certain  portions  of  the  testimony 
in  their  brief,  and  say : 

* 'It  is  clear  from  the  foregoing  abstract  of  the  testimony 
that,  had  the  plaintiff  looked  around  at  any  time  while  the 
engine  which  struck  him  made  two  switches  and  moved  over 
a  distance  of  700  feet,  he  would  have  seen  the  engine  in  time 
to  have  escaped.  One  of  the  two  following  conclusions  is 
therefore  inevitable :  (1)  That,  before  going  on  the  bridge, 
the  plaintiff  did  not  look  for  the  engine;  or,  (2)  if  he  did 
look,  he  saw  the  engine  and  took  his  chances.  In  either 
event,  he  contributed  to  the  accident,  and  cannot  recover.'* 

In  response  to  a  somewhat  similar  argument,  the  court,  in 
the  case  of  Low  v.  Railway  Co.,  72  Me.  313,  322,  said : 

* 'Defendant's  counsel  put  the  dilemma  thus  :  *If  the  night 
is  light  enough  to  see  the  gangway,  no  railing  or  light  is 
necessary  to  enable  a  person  to  avoid  it ;  and  if  the  night  is 
too  dark  to  allow  of  its  being  seen,  then  a  person  groping 
around  in  the  dark, and  unconsciously  walking  into  it,  is  guilty 
of  such  negligence  as  to  preclude  him  from  recovering.'  But, 
if  this  plausible  statement  is  absolutely  correct,  there  never 
can  be  an  accident  of  this  description  for  which  the  injured  * 
party  can  recover.  The  idea  seems  to  be  that  there  is  no 
necessity  for  any  precautions  on  the  part  of  the  wharf  own- 
ers, because  constant  vigilance  on  the  part  of  those  who  come 
there  when  it  is  light  enough  to  see  the  danger  will  enable 
them  to  avoid  it;  and,  duty  or  no  duty,  they  must  not  come 
without  a  light  in  the  nighttime,  or  they  will  be  set  down  as 
wanting  in  ordinary  care,  and  so  forfeit  their  right  to  protec- 
tion or  compensation.  The  argument  establishes,  if  any- 
thing, too  much.  The  questions  are  not  of  a  character  to  be 
disposed  of  by  a  little  neat  logic.  They  are  rather,  as  re- 
marked by  the  court  in  Elliott  v.  Pray,  10  Allen,  384,  'ques- 
tions which  can  be  best  determined  by  practical  men,  on  a 
view  of  all  the  facts  and  circumstances  bearing  on  the  issue.' 
No  such  sweeping  syllogism  as  this  presented  by  defendant's 
counsel  can  be  adopted  as  a  rule  of  decision." 

We  are  of  the  opinion  that  the  case  should  have  been  sub  - 
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mitted  to  the  jury  under  appropriate  instructions.  The 
judgment  is  reversed,  and  cause  remanded  to  the  court  below 
for  a  new  trial. 

NOTES. 

Liability  of  Purchaser  for  Claims  Arising  during  Receivership.— 
Where  a  railroad  is  sold  and  the  receiver  is  directed  to  turn  over  the 
property  to  a  new  company  which  has  become  the  purchaser,  on 
condition  that  it  will  assume  and  pay  all  liabilities  incurred  while 
the  road  was  operated  by  the  receiver,  it  becomes  liable  to  one  who 
acquires  a  claim  for  damag'es  while  the  road  was  operated  by  the 
receiver.  Sloan  v.  Central  Iowa  R.  Co.,  11  A.m.  &  Eng.  R.  Cas.  145. 
62  Iowa  728,  16  N.  W.  Rep.  331.  Schmid  v.  New  York,  L.  E.  A  W. 
R.  Co.,  32  Hun  (N.  Y.)  335;  Farmers'  L.  A  T.  Co.  v.  Central  R.  Co., 
12  Am.  A  Eng,  R.  Cas.  461,  5  McCrary  tU.  S.)  421,  17  Fed.  Rep.  758. 

Sanne— Conditional  Order. — Where  a  chancerj'  court  has  obtained 
jurisdiction  of  the  parties  and  of  railroad  property,  and  has  placed 
it  in  the  hands  of  a  receiver,  it  has  power  to  make  a  conditional 
order  to  discharge  the  receiver  and  surrender  the  property  to  pur- 
chasers, but  to  retain  jurisdiction  of  the  case  for  the  purpose  of  en- 
forcing any  debts  and  liabilities  incurred  by  the  receiver  while  oper- 
ating the  road.  Farmers'  L.  A  T.  Co.  v.  Central  R.  Co.,  12  Am.  A 
Eng.  R.  Cas.  461,  5  McCrary  (U.  S.)  421, 17  Fed.  Rep.  758.  See  noU, 
4  Am.  A  Eng.  R.  Cas.,  N.  S.,  576. 
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{Supreme  Court  of  North  Carolina,  March  7,  i8gg,) 

Liability  for  Negligence  of  Lessee.* — A  railroad  company  cannot 
escape  its  responsibility  for  negligence  in  the  operation  of  its  road 
by  leasing  it  to  another  company,  unless  its  charter  or  a  subsequent 
act  of  the  legislature  specially  exempts  it  from  liability  in  such  case. 

Ejection  of  Trespassers— Liability  of  Master  for  Servant's  Willful- 
ness.f — Where  the  ejection  of  trespassers  is  within  the  scope  of  the 
servant's  authority,  and  a  trespasser  is  injured  by  reason   of  the 

*See  notes,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  665  et  seq, 
fSee  notes,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  59  et  seq. 
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wrongful  manner  in  which  he  is  ejected  by  such  servant,  the  master 
is  liable  whether  the  injury  is  the  result  of  mere  negligence  on  the 
part  of  the  servant,  or  of  the  servant's  wantonness,  willfulness,  or 
malice. 

Same — LiabiHty  for  Act  of  Lessee. — The  trial  court  properly  in- 
structed the  jury  that  if  deceased  (a  boy  from  12  to  13  years  of 
age)  was  made  to  get  oflF  the  car  (though  he  was  on  it  wrongfully) 
by  the  act  of  the  brakeman  (who  had  authority  to  eject  trespassers) 
whether  malicious  or  not,  while  the  train  was  moving,  so  that  the 
boy  was  killed  in  consequence  of  so  doing,  defendant  was  liable  for 
the  damage  thus  caused  by  the  negligent  conduct  of  its  lessee  in 
thus  operating  defendant's  train. 

Exceptions. — A  too  general  exception  will  not  be  considered. 

Appeal  by  defendant  from  Rowan  county  superior  court. 
Affirmed. 

This  action  was  for  the  recovery  of  damages  for  the  death 
of  a  boy  of  from  12  to  13  years  of  age,  who  was  run  over  and 
killed  by  defendant's  engine  and  tender  while  shifting  cars 
in  the  town  of  Salisbury.  There  was  no  ^  _  ^  . 
exception  to  evidence.  At  the  close  of 
plaintiff's  evidence  defendant  moved  to  dismiss  the 
complaint,  and  for  a  judgment  of  nonsuit.  The  motion 
was  overruled,  and  defendant  excepted.  At  the  close  of  the 
evidence  defendant  asked  for  the  following  instructions : 
'*(l)  There  is  no  evidence  of  any  negligence  as  alleged  in 
the  complaint,  and  the  jury  should  find  the  first  issue  *No. '  ( 2 ) 
If  the  jury  believe  that  the  intestate  of  plaintiff  was  killed  by 
the  wanton,willful,  and  malicious  act  of  one  of  the  employees 
of  the  railroad  company,  then  the  company  would  not  be 
liable,  and  they  should  find  the  first  issue  in  favor  of  the  de- 
fendant, and  answer  the  same  *No.'  (3)  If  the  jury  find 
that  the  intestate's  death  was  caused  by  the  wanton  and 
malicious  act  of  the  fireman,  and  that  his  act  was  not  done 
in  the  furtherance  of  the  business  of  the  defendant,  they 
should  find  the  first  issue  in  favor  of  the  defendant,  and 
answer  the  same  *No.'  (4)  It  is  incumbent  upon  plaintiff 
to  show  that  the  act  of  the  defendant's  servant  was  within 
the  scope  of  his  duties  and  authority,  and  there  is  no  evidence 
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that  this  was  the  fact.  (5)  The  jury  must  find  that  the 
primary  cause  of  the  death  of  plaintiff' s  intestate  was  the  act 
of  the  fireman  in  throwing  coal  or  other  missile  at  the  intestate, 
before  they  can  answer  the  third  issue  *Yes.'  (6)  There  is 
no  evidence  that  the  fireman  of  the  defendant's  lessee  struck 
the  deceased  and  knocked  him  off  the  steps  of  the  tender.  (7 ) 
The  deceased  was  violating  an  ordinance  of  the  town,  and 
violating  the  law,  when  he  was  killed,  in  swinging  on  the 
tender  of  the  engine." 

The  court  gave  the  following  charge  to  the  jury : 
**You  have  heard  the  evidence  as  taken  down  read  over. 
That  is  done  for  the  .  purpose  of  refreshing  your  minds,  as 
well  as  that  of  the  court,  and  for  the  purpose  of  aiding  the 
court  in  instructing  you.  You  are  to  remember  the  evidence 
as  it  came  to  you  from  the  witnesses  on  the  stand,  if  there  is 
any  difference  in  the  evidence  as  read  over  to  you  and  the 
way  you  remember  it  from  the  witnesses.  Upon  this  evidence 
these  issues  are  submitted  to  you:  (1)  Was  the  plaintiff's 
intestate  killed  by  the  negligence  of  the  defendant,  as  alleged? 
(2)  Did  the  plaintiff's  intestate  by  his  own  negligence  con- 
tribute to  his  death?  (3)  Could  the  defendant,  by  the  ex- 
ercise of  reasonable  care  and  prudence,  have  avoided  the 
injury,  notwithstanding  the  contributory  negligence  of  the 
deceased?  (4)  What  damage  is  plaintiff  entitled  to  recover? 
The  burden  is  upon  plaintiff  to  show  by  a  preponderance  of 
evidence  facts  sufficient  to  enable  him  to  recover.  Upon  the 
first,  third,  and  fourth  issues,  it  is  upon  plaintiff.  Upon  the 
second  issue, — that  of  contributory  negligence, — the  burden 
is  upon  the  defendant. 

*  *In  this  case  the  plaintiff  contends  :  First  that  the  deceased 
was  not  negligent,  and  that  he  was  killed  by  reason  of  the 
negligence  of  the  defendant,  and  that,  even  if  the  deceased 
was  negligent,  if  you  find  that  he  was  negligent,  still  defend- 
ant could  have  stopped  the  engine  and  put  the  boy  off ;  and, 
second,  that  his  death  was  due  to  the  throwing  of  coal  or 
missiles  at  him,  which  caused  him  to  jump  from  the  train  or  to 
fall  from  the  train,  and  he  was  thereby  killed.  Now, the  defend- 
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ant  denies  this,  and  says  that  the  engineer  and  fireman  did 
not  know  that  the  deceased  was  on  the  tender,  if  he  was  on 
the  tender,  at  the  time  he  was  killed,  and  that  they  were 
exercising  reasonable  care  and  prudence  at  the  time  of  the 
killing;  that  the  fireman  did  not  knock  him  (they  deny  that) 
or  frighten  him  off,  or  throw  coal  at  him,ior  any  other  mis- 
sile ;  and  that  the  engine  was  so  constructed  that  the  fireman 
could  not  have  thrown  coal  and  struck  him,  or  frightened 
him  from  the  train,  owing  to  what  was,  the  defendant  con- 
tends, the  peculiar  construction  of  the  tender, — the  defendant 
contending  that  it  was  so  constructed  that  he  could  not  have 
thrown  coal  according  to  the  way  in  which  the  plaintiff  says 
coal  was  thrown  at  him.  The  plaintiff  contends  that  it  was 
constructed  differently  from  the  way  the  defendant  contends, 
and  was  so  constructed  that  he  could  have  seen  the  boy,  and 
could  at  least  have  thrown  over  at  him  and  struck  him  or 
frightened  him.  The  defendant  further  contends  that  the 
deceased's  negligence  and  his  conduct  was  the  sole  cause  of 
his  death,  and  that  the  defendant  is  in  no  wise  liable.  A 
master —  And,  for  the  purpose  of  this  case,  when  I  speak 
of  'master'  I  mean  the  principal ;  and  the  railroad  or  the  cor- 
poration would  be  a  master  in  a  case  of  this  kind.  A  master 
is  liable  for  the  conduct  of  its  agents  or  servants,  when  acting 
in  the  cause  or  scope  of  his  employment  or  line  of  duty,  and 
his  wrongful  acts  are  ^ot  in  consequence  of  something  outside 
of  his  duty.  The  defendant  lessee  would  be  liable  for  the 
violent  or  unlawful  conduct  of  its  employees  on  the  shifting 
engine,  when  they  were  acting  in  the  scope  or  line  of  their 
duty,  and  it  is  incumbent  on  the  plaintiff  to  show  this;  and 
whether  or  not  the  lessee's  servants  on  the  shifting  engine 
were  guilty  of  violent  conduct  causing  the  death  of  plaintiff's 
intestate,  and  also  whether  such  violent  conduct,  if  you  find 
there  was  such  violent  conduct,  was  committed  by  the  en- 
gineer or  fireman,  or  either  of  them,  while  serving  the  lessee, 
and  while  acting  in  the  scope  or  course  of  their  employment, 
are  facts  for  the  jury,  to  be  determined  upon  consideration  of 
all  the  evidence. 
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.  '*In  considering  the  first  issue,  as  the  issues  are  shaped  in 
this  case,  you  will  not  consider  as  to  whether  the  negligence 
of  the  defendant  was  the  proximate  cause;  but  did  the  em- 
ployees of  the  defendant  kill  the  deceased,  and  were  they 
guilty  of  negligence  in  doing  so?  is  the  inquiry.  If  you  find 
that  the  defendant's  lessee  put  an  engineer  and  fireman  in 
control  of  its  shifting  engine,  and  they  were  in  control  of  it, 
and  while  they  were  in  the  discharge  of  their  duty  and  acting 
in  the  scope  and  course  of  their  employment,  the  fireman 
threw  coal  or  other  missiles  at  plaintiff's  intestate,  and  you 
further  find  that  the  plaintiff's  intestate  was  a  boy  between  12 
and  13  years  of  age,  or  about  13  years  of  age,  and  that  he  was 
a  trespasser, riding  upon  the  tender  without  consent  and  with  - 
out  paying  fare,  and  you  find  that  by  reason  of  the  violence 
so  employed  by  the  fireman  the  said  boy  fell  from  the  tender, 
or  was  knocked  off,  or  was  caused  to  jump  off  the  tender  from 
fright,  while  the  engine  was  in  motion,  and  was  thereby  run 
over  and  killed,  you  will  answer  the  first  issue  'Yes,'  pro- 
vided the  boy  acted  with  reasonable  care  and  prudence  of  a 
child  of  his  age,  if  you  find  he  jumped  or  fell  from  such 
fright.  If  the  jury  find  that  the  fireman  in  the  course 
o£  his  employment  as  aforesaid  used  force  for  the  eviction  of 
the  deceased  from  the  tender  in  the  uyamneT  just  mentioned, 
and  further  that  the  engineer,  by  keeping  a  prudent  lookout 
and  using  usual  appliances,  could  have  caused  the  removal 
of  the  deceased  without  injury  by  slowing  up  or  by  stopping 
the  engine,  it  would  be  negligence,  and  you  would  answer 
the  first  issue  *Yes.*  In  dealing  with  a  trespasser  a  party  is 
not  held  to  the  highest  degree  of  care,  such  as  is  due  to  a 
passenger,  but  he  is  required  to  exercise  ordinary  care ;  and 
if  the  servant  or  employee  does  not  exercise  ordinary  care 
towards  a  trespasser  while  in  the  line  of  his  employment, 
and  injury  result  therefrom,  the  master  is  liable,  unless  the 
act  of  the  servant  is  something  outside  of  his  employment 
and  for  his  own  purpose.  If  the  deceased  got  upon  the 
tender  of  the  defendant  while  its  engineer  and  fireman,  in  the 
course   of  their  employment,  were  switching  cars,   without 
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their  knowledge  or  consent,  and  they  could  not  by  the 
exercise  of  ordinary  care  and  watchfulness  have  seen  him  or 
known  it,  and  whilst  so  upon  it,  or  in  attempting  to  get  off 
of  it,  either  from  fright  or  any  other  cause  not  attributable 
to  the  negligence  of  the  fireman  or  engineer,  he  jumped  or 
fell,  and  was  run  over  and  killed,  it  would  not  be  negligence, 
and  you  should  answer  the  first  issue  *No.*  If  the  deceased 
was  not  upon  the  tender,  but  was  along  the  track,  and  the 
engineer  or  fireman  could  not  by  the  exercise  of  ordinary  care 
and  watchfulness  have  seen  him,  the  first  issue  should  be 
answered  *No/  After  you  have  settled  the  first  issue,  if  you 
answer  it  *No,'  you  proceed  no  further;  but,  if  you  answer 
the  first  issue  *Yes,*  then  you  proceed  to  the  second  issue. 

'*If  the  jury  find  that  the  deceased  got  upon  the  tender, 
without  the  consent  of  the  engineer  or  fireman,  while  it  was 
running  over  the  defendant's  track,  then  he  was  not  only 
violating  a  town  ordinance,  but  would  be  a  trespasser, 
independently  of  that;  and  if  the  injury  would  not  have 
occurred,  but  for  his  having  gotten  on,  then  he  contributed 
to  his  injury  and  death,  either  remotely  or  proximately,  and 
your  answer  to  the  second  issue  should  be  *Yes.'  If  he  was 
not  on  the  tender  at  the  time  of  the  injury,  but  was  negligently 
on  the  track,  and  killed,  the  answer  to  the  second  issue  should 
be  *Yes.'  The  second  issue  is,  did  the  plaintiff's  intestate 
by  his  own  negligence  contribute  to  his  death?  Contributory 
negligence  can  only  exist  when  the  negligence  of  both  parties 
has  combined  and  concurred  in  producing  the  injury.  A 
failure  on  the  part  of  the  deceased  to  exercise  ordinary  care 
to  avoid  the  injury  would  constitute  contributory  negligence. 
Children  who  have  not  reached  the  age  where  they  are  wholly 
responsible  are  not  required  to  use  the  same  degree  of  care 
and  prudence  that  a  grown  person  similarly  situated  is ;  but 
a  child  can  be  guilty  of  contributory  negligence,  and  the  jury 
are  the  ones  to  say  whether  he  is  or  not. 

**If  you  find  the  second  issue  *No'  (that  he  did  not  con- 
tribute to  his  injury  and  death),  and  you  have  answered  the 
first  issue  *Yes,'  then  you  need  not  consider  the  third  issue; 
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but  if  you  answer  the  first  issue  *Yes,'  and  the  second  issue 
'Yes,'  then  you  proceed  to  the  third  issue, — could  the  defend- 
ant by  the  exercise  of  reasonable  care  and  prudence  have 
avoided  the  injury,  notwithstanding  the  contributory  negli- 
gence of  the  intestate?  When  I  speak  of  the  intestate'  and 
'deceased,'  you  will  understand  who  I  mean  by  that, — the 
boy;  and,  when  I  speak  of  the  'defendant,'  you  will  under- 
stand that  I  mean  the  defendant  company,  the  lessee  of  the 
defendant.  So  now  I  instruct* you  as  to  the  third  issue,  if 
you  reach  the  third  issue ;  that  is,  if  you  answer  the  first 
issue  *Yes,'  and  the  second  issue  *Yes,'  then  you  come  to 
consider  the  third  issue, — could  the  defendant  by  the  exercise 
of  reasonable  care  and  prudence  have  avoided  the  injury, 
notwithstanding  the  contributory  negligence  of  intestate? 
By  'reasonable  care  and  prudence,'  if  you  find  the  deceased 
was  a  trespasser,  is  meant  ordinary  care  and  prudence. 
If,  notwithstanding  the  defendant's  negligence  and  the 
deceased's  negligence,  if  found  to  be  so,  the  defendant 
could,  by  the  exercise  of  due  care  and  prudence,  have 
avoided  the  injury,  the  failure  to  do  so  would  be  the  proxi- 
mate cause  of  the  injury  and  death,  and  the  defendant 
would  be  liable  for  damages.  If  you  find  the  deceased  was 
negligent  by  getting  on  the  tender,  then  could  the  defend- 
ant's lessee,  the  engineer  or  fireman,  or  both,  have  avoided 
the  injury  and  death  by  the  exercise  of  reasonable  care 
and  prudence,  either  by  stopping  the  engine  and  putting 
him  off,  if  you  find  he  was  on,  and  they  knew  it,  or  if  you 
find  he  was  forced  or  frightened  off  by  having  omitted  the 
acts  that  frightened  him  off,  and  was  this  the  proximate 
cause  of  his  death?  and,  if  so,  you  will  answer  the  third 
issue  'Yes.'  Could  the  defendant's  engineer  or  fireman,  bj- 
the  exercise  of  ordinary  watchfulness,  have  seen  the  de- 
ceased in  time  to  have  avoided  the  injury?  And,  if  so,  was 
the  failure  to  do  so  the  proximate  cause  of  the  injury?  Did 
the  fireman  throw  coal  or  other  missiles  at  the  deceased,  and 
cause  him,  in  the  exercise  of  ordinary  care  and  prudence, 
commensurate  with  his  age,  in  consequence  to  jump  off  or 
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fall  from  the  tender,  and  was  that  the  proximate  cause  of 
the  death?  If  so,  the  third  issue  should  be  answered  'Yes/ 
If  the  defendant's  servants  or  employees  in  charge  of  the 
engine  (the  engineer  and  fireman)  could  not  by  the  exercise 
of  ordinary  care  and  prudence  have  avoided  the  injury,  and 
if  the  defendant's  employees'  negligence,  if  you  find  them 
negligent,  was  not  the  proximate  cause  of  the  injury,  then 
the  third  issue  should  be  answered  'No.'  The  jury  must 
find  that  the  primary  or  proximate  cause  of  the  death  was 
an  act  of  negligence  on  the  part  of  the  engineer  or  fireman  ^ 
before  they  can  answer  the  third  issue  'Yes.' 

"Now,  if  you  answer  the  third  issue  'No,'  then  you  need 
go  no  further,  but  if  you  answer  the  third  issue  'Yes,'  and 
have  previously  answered  the  first  and  second  issues  'Yes,* 
or  if  you  answer  the  first  issue  'Yes,'  and  the  second  issue 
'No,'  then  you  are  to  consider  the  fourth  issue;  that  is,  the 
issue  as  to  damages, — what  damage  is  the  j>laintiff  entitled 
to  recover?  In  estimating  the  damages,  it  must  necessarily 
be  left,  in  a  great  degree,  to  the  sound  sense  and  discretion 
of  the  jury,  in  view  of  all  the  facts  and  circumstances,  to 
determine.  Whether  the  deceased  would  have  earned  some- 
thing or  nothing  to  the  pecuniary  advantage  of  his  next  of 
kin,  or,  if  anything,  then  how  much,  and  of  what  value,  is  a 
question  for  the  jury.  The  rule  by  which  this  estimate  is 
to  be  made  is  decided  to  be  the  reasonable  expectation 
of  pecuniary  advantage  from  the  continuance  of  the  life  of 
the  deceased.  As  a  basis  on  which  to  enable  the  jury  to 
base  their  calculations  or  estimate,  they  may  consider  the 
age  of  the  deceased,  his  prospects  of  life*,  his  habits  and 
character,  his  industry  and  skill,  his  means  for  making 
money,  and  his  capacity  for  work  or  business ;  the  end  of  it 
all  being  to  ascertain  the  present  value  of  the  net  income  of 
the  deceased  which  might  be  reasonably  expected,  if  death 
had  not  ensued.  If  you  reach  this  issue  as  to  damages,  you 
should  seek  to  be  fair  and  reasonable.  You  have  no  right 
to  seek  to  punish  the  defendant  by  excessive  damages,  nor 
13  (N  8)  A  &  E  R  Cas— 43 
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to  ^ive  what  you  think  would  be  an  equivalent  for  life. 
You  are  not  seeking  to  value  a  human  life,  in  the  sense  that 
we  speak  of  when  we  say  what  would  a  man  take  for  his 
life ;  nor  should  you  seek  to  compensate  the  parent  for  his 
grief,  nor  allow  anything  for  the  suffering  either  of  the 
parent  or  of  the  deceased.  That  is  not  the  question  at  all. 
And  you  should  devest  yourselves  of  all  sympathy.  It  is 
a  matter  that  appeals  to  our  sympathies,  but  when  you  come  to 
render  your  verdict  you  have  to  lay  that  aside.  Nor  should 
you  allow  yourselves  to  be  influenced  by  any  prejudices,  if 
you  have  any,  but  seek  to  render  a  fair  and  reasonable 
verdict,  not  only  as  to  the  issue  on  damages,  but  upon  all 
the  issues.     You  may  retire  and  make  up  your  verdict." 

The  defendant  excepted  to  the  court's  refusal  to  charge, 
as  prayed  for  in  its  prayer,  and  also  to  the  charge  given. 

The  issues  were  as  follows:  '*(!)  Was  the  plaintiff's 
intestate  killed  by  the  negligence  of  the  defendant,  as 
alleged?  (2)  Did  plaintiff's  intestate  by  his  own  negligence 
contribute  to  his  death?  (3)  Could  the  defendant,  by  the 
exercise  of  rieasonable  care  and  prudence,  have  avoided  the 
injury,  notwithstanding  the  contributory  negligence  of  said 
intestate?  <4)  What  damage  is  plaintiff  entitled  to  re- 
cover?" The  jury's  findings  were  as  follows :  **In  answer 
to  the  first  issue,  response,  yes ;  in  answer  to  the  second  issue, 
yes ;  in  answer  to  the  third  issue,  yes ;  in  answer  to  fourth 
issue,  two  thousand  dollars." 

Upon  these  findings  the  defendant  asked  for  judgment  in 
its  favor,  which  was  denied,  and  judgment  was  given  for 
plaintiff,  and  defendant  appealed. 

Defendant  assigns  the  following  as  errors  by  the  court: 
■^^The  failure  and  refusal  on  part  of  the  court, to  give  judgment 
of  nonsuit  upon  motion  of  defendant  after  plaintiff  rested  his 
case ;  the  failure  and  refusal  of  the  court  to  give  the  it^struc- 
tions  asked  for  by  the  defendant ;  the  giving  the  charge  to 
the  jury  as  set  out  in  the  court's  written  instructions;  the 
refusal  and  denial  of  judgment  for  the  defendant  upon  the 
findings  of  the  jury  upon  the  issues  submitted." 
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C/ias.  Price  and  G,  F,  Bason ^  for  appellant. 

L.  S,  Overmariy  B.  F.  Lon^^  and  R,  L,  Wright j  for  appellee. 

Clark,  J.     The  motion  to  dismiss  the  complaint  and  for 
judgment  of  nonsuit  appears,  from  the  brief  of  defendant's 
counsel,  to  be  intended  to  raise  again  the  question  whether 
the  lessor  company,  the  North  Carolina  Rail- 
road Company,  the  defendant  herein,  is  liable     Ne»Uff6nceof 
**for  all  acts  done  by  the  lessee  in  the  operation 
of  the  road,'*  as  was  held  in  Logan  v.  Railroad  Co.,  116  N. 
C.  940,  21  S.  E.  959;  but'  why  the  counsel  should  feel  *'en- 
couraged  to   believe"  that   **this  court  will  retire  from  the 
position  it  has  taken  upon  this  question,"  we  are  not  advised. 
We  have  perceived  no  lack  of   **soundness    of    reasoning" 
therein.     The  decision  in  Logan's  Case  was  made  after  full 
deliberation,  and  with  full  appreciation  and  careful  discussion 
of  the  important  principle  now  again  called  in  question,  and 
it  was  held   that   **a  railroad    company  cannot  escape  its 
responsibility  for  negligence  by  leasing  its  road  to  another 
company,  unless  its  charter  or  a  subsequent  act  of  the  legis- 
lature specially  exempts  it  from  liability  in  such  case"  ;  and 
it  was  made  in  an  action  to  which  the  appellant  l^erein  was 
the  party  raising  the  question.     The  same  proposition  had 
been  theretofore  laid  down  by  Smith,  C.  J.,  in  Aycock  v. 
Railroad  Co.,  89  N.  C,  at  page  330,  with  cases  there  cited; 
and  Logan's  Case  upon  this  point  has  been  expressly  cited 
and  sustained  in  Tillett  v.  Railroad  Co.,  118  N.  C,  at  page 
1043,  24  S.  E.  113;  James  v.  Railroad  Co.,  121  N.   C,  at 
page  528,  28  S.  E.    538;  Benton  v.  Railroad  Co.   (decided 
May  24,  1898)  122  N.  C.  1007,  30  S.  E.  333 ;  and  Norton  v. 
Railroad' Co.,  122  N.  C.  at  pages  936,  937,  29  S.  E.  894.     In 
the  last  two  cases  this  point  was  again  held  against  the  same 
corporation  which  is  the  appellant  in  this  case.     The  verdicts 
were  for  considerable  sums,  and  in  Norton's  Case  the  defend- 
ant was  represented  by  the  same  counsel  as  in  the  present 
case. 

The  issues  excepted  to  are  those  suggested  for  cases  of 
this  nature  in  Denmark  v.  Railroad  Co.,  107  N.  C.  185,  12  S. 
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E.  54,  and  which  have  been  time  and  again  approved  since. 
Every  phase  of  the  defendant's  contention  could  have  been 
presented  upon  the  issues  submitted,  and  there  could  be, 
therefore,  no  just  ground  of  exception  in  that  respect.  Willis 
V,  Railroad  Co..  122  N.  C.  905,  29  S.  E.  941,  and  cases  there 
cited. 

The  exception  for  refusal  of  the  first  prayer,  to  instruct  the 
jury  that  there  was  no  evidence  of  negligence,  and  of  ^he 
fourth  prayer,  to  instruct  them  that  there  was  no  evidence 
that  the  act  of  defendant's  servant  was  within  the  scope  of 
his  duties,  and  of  the  sixth  prayer,  to  instruct  them  that  there 
was  no  evidence  that  the  fireman  of  defendant's  lessee  struck 
the  deceased  and  knocked  him  off  the  steps  of  the  tender, 
were,  upon  the  evidence,  properly  refused.  The  other  part 
of  the  fourth  prayer  and  the  seventh  prayer  for  instructions 
were  given  in  the  charge.  The  charge  of  the  court  given  in 
lieu  of  the  fifth  prayer  for  instruction  gives  the  defendant  no 
ground  to  complain  at  the  refusal  of  that  prayer. 

We  will  now  consider  the  second  and  third  prayers  for 
instructions,  which  were:  '*(2)  If  the  jury  believe  that  the 
intestate  of  plaintiff  was  killed  by  the  wanton,  willful,  and 

malicious  act  of  one  of  the  employees  of  the 
S£2S?-uSS'  railroad  company,  then  the  company  would  not 
a&vant?  "^  '    be  liable,  and  the  jury  should  respond  to  the 

first  issue  No.'  (3)  If  the  jury  find  that  the 
intestate's  death  was  caused  by  the  wanton  and  malicious  act 
of  the  fireman,  and  that  his  act  was  not  done  in  the  further- 
ance of  the  business  of  the  defendant,  they  should  find  the 
first  issue  in  favor  of  the  defendant,  *No.'  "  The  assumption 
in  these  prayers  that  the  defendant  is  not  liable  if  the  plain- 
tiff's intestate  was  killed  by  the  wanton,  willful,  and  malicious 
act  of  one  of  the  employees  of  the  defendant,  and  especially 
if  such  act  was  not  done  in  furtherance  of  the  business  of  the 
defendant,  cannot  be  sustained.  The  true  test  is,  was  it  done 
by  such  employee  in  the  scope  of  the  discharge  of  duties 
assigned  him  by  the  defendant,  and  while  in  the  discharge 
of  such  duties  ?    *  *In  furtherance  of  the  business  of  emplo5^er" 
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means  simply  in  the  discharge  of  the  duties  of  the  employ- 
ment ;  and  the  court  properly  told  the  jury  that  the  defendant 
is  responsible  for  the  injury,  if  caused  by  the  wrongful  act  of 
the  employee  while  acting  in  the  scope  of  his  employment. 
In  Ramsden  v.  Railroad  Co.,  104  Mass.,  at  page  120,  Gray, 
J.,  says:  **If  the  act  of  the  servant  is  within  the  general 
^cope  of  his  employment,  the  master  is  equally  liable,  whether 
the  act  is  willful  or  merely  negligent  (Howez/.  Newmarch,  12 
Allen,  49),  or  even  if  it  is  contrary  to  an  express  order  of  the 
master  (Railroad  Co.  v,  Derby,  14  How.  468).**  The  rule  is 
thus  laid  down  in  2  Wood,  R.  R.  (2d  Ed.)  §  316,  at  page 
1404  :  "Where  the  act  is  within  the  scope  of  the  servant's 
authority,  express  or  implied,  it  is  immaterial  whether  the  in- 
jury resulted  from  the  result  of  his  negligence,  or  from  his 
willfulness  and  wantonness.  Nor  is  it  necessary  that  the  mas  - 
ter  should  "have  known  that  the  act  was  to  be  done.  It  is 
enough  if  it  is  within  the  scope  of  the  servant's  authority. 
Thus,  where  a  servant  of  a  railway  company,' employed  to 
clean  and  scour  its  cars  and  keep  persons  out  of  them,  kicked 
a  boy  11  years  old  from  a  railing  while  the  cars  were  in  mo- 
tion, whereby  he  was  thrown  under  the  cars  and  killed,  it  was 
held  that,  the  act  (although  in  nobody's  line  of  duty)  being 
done  in  the  course  of  the  servant's  employment,  the  company 
was  chargeable  therefor"  ;  citing  Railroad  Co.  v.  Hack,  66  111. 
238,  and  other  cases  as  authorities.  Among  many  other 
cases  almost  on  **all  fours"  with  the  present  are  Railroad 
Co.  V,  Kelly,  36  Kan.  655,  14  Pac.  172,  in  which  it  was  held 
that  ** where  a  boy  15  years  old  gets  upon  a  freight  train 
wrong^fully  and  as  a  trespasser,  for  the  purpose  of  riding  with- 
out paying  his  fare,  and  is  commanded  by  the  brakeman  to 
jump  off  the  train  while  in  dangerous  motion,  in  the  night- 
time, and  in  obedience  to  that  command,  and  in  fear  of  being 
thrown  off,  jumps  off  the  train  and  is  run  over  and  injured, 
the  company  is  liable";  and  it  is  further  held  that  whether 
the  brakeman  **acted  wantonly  or  maliciously,  or  merely 
failed  to  exercise  due  care  and  caution,  the  railroad  company 
is  liable"  for  damages  resulting  from  the  brakeman's  conduct. 
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— citing  many  cases.     In  Rounds  v.  Railroad  Co.,  64  N.  Y. 
129,  the  defendant  was  held  liable  where  the  plaintiff  jamped 
upon  the  platform  of  a   baggage  car  to  ride  to  a  place  where 
the  cars  were  being  backed  to   make  up  a  train  (this  being 
against  the  regulations  of  the  defendant),  and  the  baggage 
master  knocked  him  off,  and  in  falling  he  fell  upon  some  wood, 
rolled  under  the  car,  and  was  injured;  the  court  holding  that, 
to  **make  the  master  liable,  it  is  not  necessary  to  show  that 
it  expressly  authorized  the   particular  act ;    it  is  sufficient  to 
show  that  the  servant  was   acting  at  the  time  in  the  general 
scope  of  his  authority ;    and  this   although  he  departed  from 
his  instructions,  abused  his  authority,  was   reckless  in  the 
performance  of  his  duty,  and   inflicted  unnecessary  injury." 
In    Lovett   v.   Railroad  Co.,  9   Allen,  557 ,  it  was  held  that 
where  a  boy  of  10  years  old  wrongfully  got  upon  a  streetcar, 
and  the  driver  ordered  him  to  jump  off  while  running  at  a 
dangerous  speed,  the  company  is  responsible  for  the  injuries 
sustained  by  the  boy  in  doing  so,  unless  it  was  found  that  the 
injury  was  caused  by  the  boy*s  negligent  manner  of  getting 
off.     Another  instance  of  liability  for  injuries  sustained  by  a 
trespasser  from  the  servant's  violently  and  forcibly  putting 
the  trespasser  off  is   Carter   v.    Railroad  Co.,  8  Am.  &  Eng. 
Ry.  Cas.  347,  which  cites  numerous  precedents  of  like  pur- 
port.    But  it  is  needless  to  multiply  cases.     All  of  them  hold 
that   such  ejectment  is  done   by  the  servant  in  the  general 
scope  of  his  employment,  and  if  done  recklessly  or  wantonly 
and  maliciously,   and  even    if  in  a  manner  forbidden  by  the 
master's  orders,  the  company  is  liable  for  the  tortious  act. 
The   ground  is  that  the  proximate  cause  of  the  injury  is  not 
the  trespasser's  wrongfully  getting  on  the  cars,  but  the  tor- 
tious manner  in  which   the  servant   makes  him  get  off,  and 
that,    this  act  being  in   the  general   scope  of   the  servant's 
employment,    the    master    is   liable.     In   the   present  case, 
whether  the  child  jumped  off  because   ordered  by  the  brake - 
man,  or  by  reason  of  the  hint  of  a  lump  of  coal  whixzing  by 
his  head,  or  was  actually  struck  and  knocked  off,  this  mode 
of  getting  him  off  the  moving  car  was  tortious,  and  the  de- 
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fendant  is  liable  for  the  injury  caused  thereby.  14  Am.  & 
Eng.  Enc.  Law,  822,  823,  and  cases  cited  in  the  notes  there- 
to; Pierce,  R.  R.  278,  279;  Kline  v.  Railroad  Co.,  99  Am. 
Dec,  282,  and  notes;  Peck  v.  Railroad  Co.,  70  N.  Y.  587; 
Railway  v,  Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286.  Coal  Co. 
V,  Heeman,  86  Pa.  St.  418,  was  a  case  exactly  like  this, — 
where  the  evidence  was  that  a  brakeman,  by  throwing  coal 
at  a  boy  who  was  wrongfully  on  a  moving  train,  caused  him 
to  fall ;  and  it  was  held  that  the  company  was  liable  in  dam- 
ages for  the  injury.  The  defendant,  however,  earnestly 
contends  that,  if  the  servant's  act  was  malicious,  the  com- 
pany is  not  liable  for  negligence.  If  that  theory  ever 
obtained,  the  above  authorities  show  that  it  was  contrary  to 
reason,  and  has  been  duly  and  fully  exploded.  The  company 
is  not  charged  in  this  case  with  malice  because  of  the  alleged 
malice  of  its  agent,  and  whether  it  could  be  held  liable  for 
punitive  damages  is  not  before  us.  It  is  certainly  liable  for 
compensatory  damages  for  the  injury  sustained  from  the  tort 
of  its  servant. 

The  brief  of  the  learned  counsel  for  the  defendant  strenu- 
ously insists  that  a  case  of  this  kind  cannot  be  understood 
by  the  court,  and  justice  properly  administered,  unless  we 
translate  the  action  back  into  one  of  the  old  common -law 
forms  of  actions,  and  that  when  that  is  done  it  would  be  seen 
that  the  plaintiff  cannot  sustain  his  demand.  It  is  precisely 
because  the  old  division  into  forms  of  action  lent  itself  to 
finespun  metaphysical  distinctions,  whereby  the  form  of  pro- 
ceeding became  more  important  than  the  subject-matter,  and 
led  to  frequent  miscarriages  of  justice,  that  the  common  sense 
of  an  enlightened  age  swept  the  old  system  away ;  and  for  more 
than  50  years  the  discarded  legal  jargon  of  a  former  age  has 
sounded  strange,  if  referred  to  at  all,  at  Westminster  Hall, 
in  which  it  grew  up.  In  our  own  state  the  constitution 
abolished  the  old  system,  and  by  statute  we  have  substituted 
the  simple  requirement  that  the  complaint  shall  contain  **a 
plain  and  concise  statement  of  the  cause  of  action."  Code,. 
§  233,  and  subd.  2.     That  is  the  case  here.     We  shall  not 
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delve  in  the  debris  of  dead  and  forgotten  centuries,  nor  dis- 
turb the  dust  that  sleeps  upon  the  volumes  of  an  outworn  and 
long -rejected  legal  system.  To  do  so  would  be  to  obscure 
the  substantial  justice  which  it  should  be  the  sole  object  of 
every  legal  inquiry  to  ascertain.  We  need  not  darken  counsel 
by  multitude  of  words,  nor  entangle  ourselves  in  the  scholas- 
tic disputations  which  once  obtained  in  legal  proceedings,  and 
very  often  defeated  their  object.  This  suggestion  of  counsel 
has  its  precedent  in  the  physician,  who,  in  a  difficult  case, 
proposed  to  give  his  patient  something  to  throw  him  into  fits, 
on  the  ground  that  he  was   infallible  in  curing  fits.    Here 

the  plaintiff's  intestate  was  admittedly  run  over 
ftor  Actof  and  killed  by  the  defendant's  train.     Upon  the 


uncontroverted  facts  of  this  case,  the  brakeman, 
as  a  matter  of  law,  was  acting  .in  the  scope  of  his  general 
employment ;  and  the  court  properly  instructed  the  jury  that 
if  the  boy  was  made  to  get  off  the  car  (though  he  was  on 
there  wrongfully)  by  the  act  of  the  brakeman,  whether  mali- 
cious or  not,  while  the  train  was  moving,  so  that  the  boy  was 
killed  in  consequence  of  so  doing,  the  defendant  was  liable 
for  the  damage  caused  by  the  negligent  conduct  of  its  lessee 
in  thus  operating  its  train. 

The  defendant  further  excepted  **to  the  charge  as  given." 
This  is  a  **broadside"  exception,  which  cannot  be  considered. 
This  has  been  uniformly  so  held  for  a  long  series  of  years, 
^^     ^  and   in  possibly  more  than   50  cases,  and  has 

been  recently  reaffirmed  by  Furches,  Ji  lo 
Hampton  v.  Railroad  Co.,  120  N.  C,  at  page  538,  27  S.  E. 
97,  and  State  z/.  Moore, /e/.,  at  page  571,  26  S.  :^.  697;  by 
Faircloth,  C.  J.,  in  State  v.  Ashford,  120  N.  C.  588,  26  S. 
E.  915 ;  and  by  Douglas,  J.,  in  State  v.  Webster,  121  N.  C. 
586,  28  S.  E.  254;  and  in  other  recent  cases, — two  of  them 
at  this  term.  Indeed,  the  statute  (Code,  §  550)  is  explicit, 
requiring  the  appellant  to  prepare  **a  concise  statement  of  the 
case,  embodying  the  instructions  of  the  judge  as  signed  by 
him,  if  there  be  an  exception  thereto,  and  the  requests 
of    the    counsel    for    parties    for   instructions,   if  there  be 
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exceptions  on  account  of  the  granting  or  withhold- 
ing thereof,  and  stating  separately  in  articles  numbered 
the  errors  alleged."  It  would  be  so  eminently  unjust 
to  an  appellee  to  have  an  entire  charge  excepted  to,  without 
any  specifications  of  the  errors  alleged  therein,  that  he  might 
prepare  himself  for  argument  thereof  on  appeal ;  and  the  de- 
cisions that  such  broadside  exception  will  be  disregarded 
here  have  been  so  uniform  that  we  would  feel  impelled  to 
'  adhere  to  so  just  and  uniform  a  ruling,  even  if  the  statute  law 
had  not  so  explicitly  prescribed  it.  A  careful  consideration 
of  the  charge  shows,  besides,  that  there  is  no  error  therein  of 
which  the  defendant  could  complain. 

The  last  exception,  which  is  for  refusal  of  judgment  in 
favor  of  defendant  upon  the  findings  of  the  jury,  needs  no 
consideration  beyond  what  is  involved  in  the  preceding  dis- 
cussion.    Affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co. 
Jordan. 

[Supreme  Court  of  Arkansas ^  July  9, 1898,) 

Injury  to  Drunken  Trespasser  on  Track — Contributory  Negligence.* 
— Under  the  laws  of  Arkansas  a  drunken  trespasser  injured  upon  a 
railroad  track  is  no  more  entitled  to  immunity  from  the  charge  of 
contributory  negligence  than  a  sober  person  would  be  entitled  to 
enjoy  under  the  same  circumstances. 

Same — Lookout  Act— Evidence — Instruction. — It  is  error  to  instruct 
the  jury  that  they  may  find  from  the  evidence  that  the  trainmen 
might  have  discovered  that  a  trespasser  was  intoxicated  had  they 
maintained  the  constant  lookout  required  by  the  law,  when  there  is 
no  evidence  of  any  circumstance  from  which  the  trainmen  could 
have  discovered  his  condition  in  time  to  prevent  the  injury  ;  there 
being*  no  burden  on  defendant  in  such  an  action,  after  it  has  shown 
that  its  trainmen  complied  with  such  statutory  requirement,  to  show 
that  its  trainmen  did  not  discover  the  trespasser's  condition  in  time 
to  avoid  injuring  him. 

*See  notes  at  end  of  case. 
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Appeai.  by  defendant  from  vCross  county  circuit  court. 
/Reversed. 

Dod^e  &  Jo/inson,  for  appellant. 

Roset  Hemingway  &  Rose  and  J.  S,  Jordan^  for  appellee- 

BuNN,  C.  J.     This   is   an    action   for  damages  for  negli- 
gently killing  plaintiff's  intestate — First,  for  the  benefit  of 
the  estate;  and,  second,   for   the   benefit  of  the  widow  and 
-.  .  ^  next  of  kin  of  the  deceased.     The  verdict  of  the 

Case  Stated. 

jury  was  for  the  defendant  company  on  the  first 
count,  but  for  the  plaintiff  on  the  second  count,  in  the  sum 
of  $1,500.  On  the  first  count  the  damages  were  laid  in  the 
complaint  at  $5,000,  and  on  the  second  count  at  $10,000. 

The  testimony  shows  that  on  the  1st  of  March,  18S4,  one 
of  defendant  company's  trains  was  being  run  northward  on 
the  Bald  Knob  Branch  of  the  Iron  Mountain  Railroad,  and, 
on  approaching  the  town  and  station  of  Wynne,  struck,  ran 
over,  and  instantly  killed  plaintiff's  intestate,  Walters,  while 
he  was  approaching  the  train,  on  the  track.  C.  C.  Cradock, 
at  the.  time  of  the  accident  fireman  on  the  engine,  as  a  wit- 
ness for  plaintiff  testified,  in  substance,  that  the  lower  end  of 
the  railway  yards  at  Wynne  there  was  a  signpost  marked, 
**Switch  Limits.  Slow."  This  was  reached  by  the  engine 
about  300  feet  before  the  engine  struck  the  deceased,  which 
occurred  about  j4  mile  before  reaching  the  station  of  Wynne. 
When  the  engine  passed  that  post,  it  was  running  at  the  rate 
of  about  20  miles  per  hour,  and  when  it  struck  deceased  it 
was  running  at  the  rate  of  15  or  18  i^iles  per  hour>  and  was 
evidently  slowing  up  at  the  time  of  the  accident.  Witness 
saw  Walters  walking  on  the  track  directly  towards  the  fen  - 
gine,  and  the  engineer  saw  him  about  the  same  time.  He 
was  about  200  or  300  yards  away  when  they  first  saw  him, 
but  was  50  or  60  yards  from  them  when,  by  his  staggering, 
they  saw  that  he  was  drunk.  Previously  the  engineer  had 
sounded  the  whistle  at  the  limit  post,  giving  it  a  long  sound, 
and,  we  infer,  began  to  slow  up.  When  they  saw  the  man 
was  apparently  drunk,    the  engineer  at   once   sounded   the 
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whistle  four  or  five  times,  and  put  on  the  brakes.  Witness, 
continuing,  states:  '*He  [the  engineer]  commenced  that 
whistling  when  he  was,  I  guess,  50  or  60  yards  from  the  man. 
I  guess  the  man  could  have  gotten  off  in  the  50  or  60  yards. 
He  could  have  gotten  off  the  track  on  either  side.  About 
two  steps  would  have  taken  him  off.  With  the  brake  lever 
the  engineer  threw  the  brake  on.  This  as  soon  as  we  saw  he 
was  intoxicated, — just  instantly.  I  do  not  think  the  engi- 
neer could  have  done  anything  else  to  avoid  the  accident.  I 
could  not  tell  which  way  the  man  was  looking,  but  think  he 
was  looking  down.  Our  train  made  a  kind  of  rumbling 
noise.  I  did  not  know  this  man  was  drunk  until  I  saw  him 
stagger,  as  I  have  said.*'  This  witness  was  substantially 
supported  by  the  others. 

The  evidence  in  support  of  the  charge  of  negligence  of  the 
railroad  employees  in  charge  of  the  train  is,  to  say  the  most 
of  it,  of  the  most  unsatisfactory  character  and  to  some  of  us, 
at  least,  it  is  not  exactly  clear ;  but,  with  proper  instructions, 
the  jury  might  not  have  reached  a  different  verdict.  The 
first  instruction  given  at  the  instance  of  the  plaintiff  applies 
solely  to  the  fir.st  count,  which,  by  the  verdict  and  the  judg- 
ment of  the  court,  is  eliminated  from  this  controversy.  The 
second  has  reference  to  the  measure  of  damages  under  the 
second  count  only,  and  it  is  not  necessary  to  consider  it  here. 
The  third  is  a  copy  of  section  6207  of  Sandels  &  Hill's  Di- 
gest, on  the  subject  of  keeping  a  constant  lookout,  which, 
from  the  uncontroverted  testimony  in  this  case,  was  perhaps 
needless,  if  not  abstract  and  misleading;  and,  seemingly  to 
cure  any  errors  in  giving  it,  the  court,  on  its  own  motion, 
gave  the  following,  also  over  the  objection  of  the  defendant : 
**The  law  makes  it  the  duty  of  all  persons  running  trains  in 
this  state  upon  any  railroad  to  keep  a  constant  lookout  for 
persons  and  property  Upon  the  track  of  any  and  all  railroads  ; 
and,  if  any  person  or  property  shall  be  killed  or  injured  by 
the  neglect  of  any  employees  of  any  railroad  to  keep  such 
lookout,  the  company  owning  and  operating  any  such  rail- 
road shall  be  liable  and  responsible  to  the  person  injured  for 
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railroad  company  to  establish  the  fact  that  it  kept  such  look- 
out. This  is  the  extent  of  the  change  made  in  the  law  by 
statute,  which,  in  our  opinion,  does  not,  in  such  case  as  this, 
abrogate  the  doctrine  of  contributory  negligence."  One  of 
the  doctrines  not  abrogated  by  the  lookout  statute  is  thus 
enumerated  in  Railway  Co.  v.  Wilkerson,  46  Ark.  513 :  **If 
the  employees  of  a  railroad  company  in  charge  of  its  train 
see  a  man  walking  upon  the  track  at  a  distance  ahead  suffi- 
cient to  enable  him  to  get  out  of  the  way  before  the  train 
reaches  him,  and  are  not  aware  that  he  is  deaf  or  insane,  or 
from  some  other  cause  insensible  of  danger,  or  unable  to  get 
out  of  the  way,  they  have  a  right  to  rely  on  human  experience, 
and  to  presume  that  he  will  act  upon  the  principles  of  com- 
mon sense  and  motive  of  self-preservation  common  to  man- 
kind in  general,  and  will  get  out  of  the  way,  and  to  go  on, 
without  checking  the  speed  of  the  train,  until  they  see  he  is 
not  likely  to  get  out  of  the  way,  when  it  would  become  their 
duty  to  give  extra  alarm,  by  bell  or  whistle,  and  if  that  is  not 
heeded,  and  it  becomes  apparent  that  he  will  not  get  out  of 
the  way,  then,  as  a  last  resort,  to  check  its  speed,  or  stop  the 
train,  if  possible,  in  time  to  avoid  disaster.  If,  however,  the 
man  seen  upon  the  track  is  known  to  be,  or,  from  his 
appearance,  gives  them  good  reason  to  believe  that  he  is,  in- 
sane or  badly  intoxicated,  or  otherwise  insensible  of  danger, 
or  unable  to  avoid  it,  they  have  no  right  to  presume  that  he 
will  get  out  of  the  way,  but  should  act  upon  the  hypothesis 
that  he  might  not  or  would  not,  and  they  should  use  a  proper 
degree  of  care  to  avoid  injuring  or  killing  him.  Failing  in  this, 
the  railroad  company  would  be  responsible  for  damages  if,  by 
the  use  of  such  care  after  becoming  aware  of  his  negligence, 
they  could  have  dvoided  injuring  him.''  In  other  words, 
this  is  the  old  doctrine,  applied  to  the  particular  state  of 
facts,  that,  while  a  railroad  company  owes  no  duty  to  a  tres- 
passer  on  its  track,  yet,  after  becoming  aware  of  the  trespass- 
er's negligence  and  danger,  it  is  the  duty  of  the  trainmen  to 
do  everything  reasonably  in  their  power  to  prevent  injury. 
And  in  treating  of  the  phase  of  case  where  the  insensibility 
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to  danger  is  produced  by  intoxication,  in  the  same  case,  this 
court  said :  *%ee  had  no  legal  right  to  be  on  that  part  oi  the 
railroad  track  of  appellant  where  he  was  walking  at  the  time 
he  was   killed.      It  was  not  a   public  crossing,  and  was   no 
part  of  a  public  highway.     It  was  made  solely  for  the  running 
of  the  cars  and  train  of  appellant,  and  the  fact  that  persons 
did   walk  upon  it,  however  frequently,  did   not  change  its 
character,  and  convert  it  into  a  highway  for  footmen.     Being 
on  the  private  property  of  appellant,  he  was  where  he  should 
not  have  been,  and  was  bound  to  use  every  precaution,  every 
diligence,  every  care,  against  any  danger  which  might  have 
happened  to  him   there.''     **This  was  his  duty.     The  fact 
that  he  was  drunk  did  not  excuse  one  [him]  for  a  failure  to 
exercise  the  measure  of  care  and  prudence  which  is  due  from 
a  sober  man  under  the  same  circumstances.     Men  must  be 
content,  especially  when  they  are  trespassers,  to  enjoy  the 
pleasures  of  intoxication  cum  periculis.     When  they  make 
themselves  drunk,  and  in  that  condition  wander  upon  a  rail- 
road track  and  sustain  an  injury,  they  will  not  be  heard  to 
plead  their  intoxication  as  an  answer  to  the  charge  of  negli- 
gence, or  as   a  reason  why  the  railroad  company  should  be 
held  responsible  to  them  for  damages.''     Had  this  man  been 
sober,  and  not  have  been  discovered  to  be  drunk,  the  defense 
of  contributory  negligence  would  have  been  without  contro- 
versy, under  the  circumstances ;  and  so  it  is  that  the  testimony 
of  the  trainmen,  at  last,  to  the  effect  that  they  believed  the  de- 
ceased was  intoxicated,  is  all  that  justifies  a  discussion  of  the 
case.  That  being  so,  the  only  question  of  controverted  fact  was 
whether  or  not  the  trainmen  saw  his  drunkenness  in  time  to 
save  the  deceased  by  the  use  of  proper  effort  and  exertion. 
The  proposition  that  they  might  have  seen  his  condition  before 
they  did  is  not  an  established  fact  in  the  case,  because  there 
is  no  proof  of  prior   indication   of  drunkenness,  and  no  cir- 
cumstances showing  that  the  condition  of   deceased  might 
have  been  discovered  sooner;  and  it  is  not  a  question  of  law, 
for    it     was   stated     thus     by    this    court    in    Johnson   v. 
Stewart,  62   Ark.    164,   34  S.   W.  889:     *'But  he   seems  to 
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have  overlooked  the  fact  that  the  use  of  the  words,  *or  by 
reasonable  diligence   might   have  been   discovered,'  in  the 
instruction  asked  by  plaintiff  in  that  case  (and  which  is  sim- 
ilar to  the  modification  added  by  the  court  to  the  third  re- 
quest of   appellant   in   this   case),  added  a  qualification  so 
important  and  far-reaching  as  to  even  overturn  the  very  doc- 
trine of  contributory  negligence  which  he  was  announcing ; 
for  it  must  be  seen  that,  if  this  principle  be  sound,  it  sweeps 
away  every  duty  and  obligation  of  the  plaintiff  to  exercise 
ordinary   care   for   the  protection  of  himself  and  property. 
He  may  be  reckless  of  danger,  and  heedless  of  consequences, 
either  deliberately  or  carelessly  putting  himself  or  property 
in  front  of  moving  trains ;  and  yet  if  it  can  be  shown,  in  case 
of  injury,  that  it  might  not  have  happened  if  the  defendant 
has  exercised   ordinary  care   to  discover  the  situation,  the 
plaintiff  may  still  recover.     In  other  words,  it  matters  not 
how  careless  or  reckless  the  plaintiff  may  be  in  contributing 
to  his  own   hurt,  the  defendant   nevertheless   is  liable,  if  he 
has  also  been  negligent.     This  would  be  erroneous  and  un- 
just.    The  true  rule,  which  no  amount  of  amplification  can 
simplify,    is  that,    whenever  the   negligence  of  the  plaintiff 
contributes  proximately  to  cause  the  injury  of  which  he  com  - 
plains^  the  defendant  is  not  liable.''     In  this  case,  and  under 
the  peculiar  facts  of  it,  there  is  no  necessity  of  going  to  the 
extent  of  either  of  the  decisions  we  have  just  quoted.     All 
that   is  necessary  to   say   is,   that   while  the  law  puts  the 
burden  upon  the  railroad  company  of  showing  in  any  case 
that  a  constant  lookout  was  kept,  yet  when  that  is  shown 
to   have   been   done,   and   when  it  is   also  shown  that  the 
plaintiff  has  been  guilty  of  contributory  negligence,  it  does 
not  follow  that  the  burden  is  any  further  upon  the  defend- 
ant.    In  other  words,  applying  the  rule  to  this  case,  where 
it  is  shown  that  the  plaintiff  was  intoxicated,  there   is  no 
burden  on  defendant  to  show  when  its  servants  discovered 
his  condition,  or  under  what  state  of  facts  they  might  have 
discovered  it.     In  this  case  there  is  no  proof  of  circumstances 
from   which   the    trainmen    should    have    seen    deceased's 
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drunken  condition  before  they  claim  to  have  done  so,  and 
the  jury  had  no  right  to  assume  the  existence  of  any  such 
circumstances ;  and  still  less  was  it  right  in  the  court  to , 
instruct  them,  in  effect,  that  they  could  arbitrarily  say  that 
the  trainmen  might  have  seen  the  drunkenness  of  deceased 
sooner,  by  the  exercise  of  due  care,  for  no  amount  of  care 
could  discover  indications  of  drunkenness  where  none  are 
shown  to  have  appeared,  or  may  not  have  appeared.  The 
judgment  is  reversed  for  the  errors  in  the  instruction  named  ^ 
and  the  cause  remanded  for  a  new  hearing  not  inconsistent 
herewith. 

Battle,  J.  I  think  the  judgment  of  the  circuit  court 
should  be  reversed  on  account  of  the  instructions  held  to  be 
erroneous  in  the  opinion  of  the  court,  and  for  no  other 
reason. 

NOTES. 

Intoxication  as  Affecting  Contributory  Negligence.  —  Intozica- 
tiou  does  not,  in  an  action  for  personal  injuries,  constitute 
contributory  negligence  per  se,  Robinson  v,  Pioche,  5  CaL 
460;  Thorp  v,  Brookiield,  36  Conn.  320;  Weymire  v.  Wolfe^ 
52  Iowa  533 ;  Salina  v,  Trosper,  27  Kan.  545 ;  Stuart  v,  Machia» 
Port,  48  Me.  477;  Baker  v,  Portland,  58  Me.  199,  4  Am.  Rep. 
274;  Alger  v»  Lowell,  3  Allen  (Mass.)  403  ;  Loewer  v.  Sedalia,  77 
Mo.  431,  2  Am.  &  Eng.  Corp.  Cas.  658;  Ditchett  v.  Spuyten  DuyviU 
etc.,  R.  Co.,  5  Hun  (N.  Y.)  165  ;  Tompkins  v.  Oswego,  (Supreme  Ct.> 
15  N.  Y.  Supp.  371 ;  Houston,  etc.,  R.  Co.  v.  Reason,  61  Tex.  613  ; 
Fitzgerald  z/.  Weston,  52  Wis.  3£4 ;  Ward  v,  Chicago,  etc.,  R.  Co.^ 
85  Wis.  601. 

Same — Evidence  of  Negligence. — But  intoxication  is  a  circum- 
stance that  may  be  considered  as  bearing  up  the  question  of  due 
care.  Southwestern  R.  Co.  v.  Hankerson,  61  Ga.  114 ;  Aurora  z/. 
Hillman,  90  111.  61 ;  Cramer  z/.  Burlington,  42  Iowa  315;  O'Keefe  z/« 
Chicago,  etc.,  R.  Co.,  32  Iowa  467 ;  Baltimore,  etc.,  R.  Co.  v.  Boteler„ 
38  Md.  568;  Marquette,  etc.,  R.  Co.  v.  Handford,  39  Mich.  537;  Kings^ 
ton  V.  Ft.  Wayne,  etc.,  R.  Co.  (Mich.  1897),  70  N.  W.  Rep.  315,  citing- 
4  Am.  and  Eng.  Encyc.  of  Law  (1st  Ed.)  p,  79;  Yarnall  v,  St.  Louis^ 
etc.,  R.  Co.,  75  Mo.  575,  10  Am.  &  Eng.  R.  Cas.  726;  Wallace  v.  St. 
L,ouis,  etc.,  R.  Co.,  74  Mo.  594  ;  Healy  v.  New  York,  3  Hun   (N.  Y.> 
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708  ;  Button  v,  Hudson  River  R.  Co.,  18  N.  Y.  248 ;  Burns  v,  Elba,  32 
Wis.  60S. 

Same— Proximate  Cause. — If  the  plaintiff's  intoxication  was  the 
proximate  cause  of  the  injury,  there  can  be  no  recovery.  Little 
Rock,  etc.,  R.  Co.  v,  Pankhurst,  36  Ark.  371,  5  Am.  &  Eng^.  R.  Cas. 
635;  Denver  Tramway  Co.  v,  Reid,  4  Colo.  App.  53;  Illinois  Cent. 
R.  Co.  V.  Cragin,  71  111.  177 ;  McClelland  v,  Louisville,  etc.,  R.  Co., 
94Ind.  276,  18  Am.  &  Eng.  R.  Cas.  260;  Woods  v.  Tipton  County, 
128  Ind.  289 ;  Maguire  v,  Middlesex  R.  Co.,  115  Mass.  239;  Loewer  v. 
Sedalia,  77  Mo.  431,  2  Am.  &  Eng.  Corp.  Cas.  658 ;  Meyer  v.  Pacific 
R.  Co.,  40  Mo.  151 ;  Bradley  v.  Second  Ave.  R.  Co.,  8  Daly  (N.  Y.) 
289;  Wood  z/.  Andes,  11  Hun  (N.  Y.)  543;  Harder-^.  Rome,  etc.,  R. 
Co.,  (Supreme  Ct.)  2  N.  Y.  Supp.  70  ;  Smith  v.  Norfolk,  etc.,  R.  Co., 
114  N.  Car.  728  ;  Davis  v.  Oregon,  etc.,  R.  Co.,  8  Oregon  172 ;  Ford  v. 
Umatilla  County,  15  Oregon  313  ;  Houston,  etc.,  R.  Co.  v.  Reason, 
61  Tex.  613 ;  Cassedy  v.  Stockbridge,  21  Vt.  391  ;  Fisher  v.  West 
Virginia,  etc.,  R.  Co.,  39  W.  Va.  366,  58  Am.  &  Eng.  R.  Cas.  337; 
Anderson  v,  Chicago,  etc.,  R.  Co.,  87  Wis.  195. 

Same — Voluntary  Incapacity. — The  principle  is  that  a  person  can- 
not voluntarily  incapacitate  himself  from  the  ability  to  exercise 
ordinary  care  and  then  recover  for  an  injury  to  which  a  want  of  ordi- 
nary care  upon  his  part,  while  so  intoxicated,  proximately  contrib- 
utes. This  doctrine  is  plainly  deducible  from  the  cases  already 
cited.  See  also  Northern  Pac.  R.  Co.  z/.  Craft,  69  Fed.  Rep.  124; 
Thorp  V.  Brookfield,  36  Conn.  320  ;  Toledo,  etc.,  R.  Co.  v,  Riley,  47 
111.514;  Price  z/.  Philadelphia,  etc.,  R.  Co.,  84  Md.  506;  Smith  v. 
Norfolk,  etc.,  R.  Co.,  114  N.  Car.  728;  Railroad  Co.  v,  Valleley, 
32  Ohio  St.  345, 30  Am.  Rep.  601. 

Same — Where  Defendant  Has  Knowledge. — The  ordinary  care  re- 
quired of  an  intoxicated  person  is  the  same  care  which  would  be 
required  from  a  sober  person.  But  if  the  defendant  knew  of  the 
plaintiff's  intoxication  before  the  injury,  then  the  defendant  would 
be  required  to  exercise  greater  care  to  avoid  inflicting  an  injury 
upon  him  than  if  he  were  sober.  Johnson  v,  L<ouisville,  etc.,  R.  Co., 
104  Ala.  241 ;  Chicago,  etc.,  R.  Co.  v,  Riley,  74  111.  70 ;  Chicago,  etc., 
R.  Co.  V.  Bell,  70  111.  102;  Chicago  City  R.  Co.  v,  Lewis,  5  111.  App. 
242  ;  Chicago,  etc.,  R.  Co.  v,  Drake,  33  111.  App.  114;  Kean  v.  Balti- 
more, etc.,  R.  Co.,  61  Md.  154,  19  Am.  &  Eng.  R.  Cas.  321  ;  Price  v, 
Philadelphia,  etc.,  R.  Co.,  84  Md.506;  Loewer  v,  Sedalia,  77  Mo.  431, 
2  Am.  &  Eng.  Corp.  Cas.  658  ;  Smith  v,  Norfolk,  etc.,  R.  Co.,  114  N. 
Car.  728;  St.  Louis,  etc.,  R.  Co.  v»  Wilkerson,  46  Ark.  513;  Schier- 
hold  V.  North  Beach,  etc.,  R.  Co.,  40  Cal.  447;  Isbell  v.  New  York, 
etc.,  R.  Co.,  27  Conn.  393,71  Am.  Dec.  78;  Weymire  v.  Wolfe,  52 
Iowa  533 ;  Louisville,  etc.,  R.  Co,  v.  Sullivan,  81  Ky.  625,  50  Am.  Rep. 
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186,  16  Am.  &  Eng*.  R.  Cas.  390;  Kean  v,  Baltimore,  etc.,  R.  Co.,  61 
Md.  154,  19  Am.  &  Eng.  R.  Cas.  321  ;  Telfer  v.  Northern  R.  Co.,  30 
N.J.  L.  188;  Gill  v.  Rochester,  etc.,  R.  Co.,  37  Hun  (N.  Y.)  107; 
Binwiddie  v.  Louisville,  etc.,  R.  Co.,  9  Lea  (Tenn.)  309,  15  Am.  & 
Eng.  R.  Cas.  483 ;  Houston,  etc.,  R.  Co.  v,  Sjmpkins,  54  Tex.  615, 
38  Am.  Rep.  632,  6  Am.  &  Eng.  R.  Cas.  11. 

•'Preventive  remedies  must,  therefore,  always  be  proportioned  to 
the  case  in  its  peculiar  circumstances — to  the  imminency  of  the 
danger,  the  evil  to  be  avoided,  and  the  means  at  hand  of  avoiding  it. 
And  herein  is  no  novel  or  strange  doctrine  of  the  law ;  it  is  as  old 
as  the  moral  law  itself,  and  is  laid  down  in  the  earliest  books  on 
jurisprudence.  *  *  *  An  intoxicated  man  is  lying  in  the  traveled 
part  of  a  highway,  helpless  it  not  unconscious;  must  I  not  use  care 
to  avoid  him  ?  May  I  say  that  he  has  no  right  to  encumber  the 
highway,  and  therefore  carelessly  continue  my  progress  regardless 
of  consequences  ?  Or  if  such  a  man  has  taken  refuge  in  a  field  of 
grass  or  a  hedge  of  bushes,  may  the  owner  of  the  field,  knowing  the 
fact,  continue  to  mow  on,  or  fell  trees,  as  if  it  were  not  so  ?  Or  if 
the  intoxicated  man  has  entered  a  private  lane  or  byway,  and  will 
be  run  over  if  the  owner  does  not  stop  his  team  which  is  passing 
through  it,  must  he  not  stop  them  ?  *  *  *  It  must  be  so  that  an 
unnecessary  injury,  negligently  inflicted,  in  these  and  kindred  cases, 
is  wrong  and  therefore  unlawful."  Isbell  v.  New  York,  etc.,  R.  Co., 
27  Conn.  393,  71  Am.  Dec.  78. 


Johnson 

V. 

Rio  Grande  W.  Ry.  Co. 

{Supreme  Court  of  Utah,  March  /j,  i8gg,) 

Failure  to  Give  Useless  Sifz;nals— Whether  Negligence.*— Defend- 
ant is  not  guilty  of  negligence  in  failing  to  give  warning  of  an 
approaching  train,  when  the  whistle  could  not  have  been  heard  by 
plaintiff.  The  law  does  not  require  the  doing  of  useless  and  unnec- 
essary things  in  order  to  prevent  possible  injury  to  another. 

Performance  of  Duty — Presumptions. — A  lookout  having  been 
placed  at  the  rear  of  a  train  being  backed  up  the  canon  where  plain- 

♦See  noteSy  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  857  et  seq. 
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tiff  was  injured,  in  the  absence  of  any  showing  to  the  contrary  the 
presumption  is  that  he  did  his  duty,  and  that  the  defendant  railroad 
company  performed  its  duty  in  that  respect. 

Accident  on  Track — Negligence— Sufficiency  of  Evidence. — Where 
it  appears  that  when  defendant's  train  was  300  feet  distant  the 
plaintiff  was  3  or  4  feet  from  the  track,  and  out  of  dang-er,  and  there 
is  nothing*  to  show  how  or  when  he  got  onto  the  track,  or  that  he 
could  have  been  seen  by  defendant's  employees  in  time  for  them  to 
have  prevented  the  injury,  there  is  no  fault  of  defendant  shown. 

Same — Same — Same. — Where  it  is  shown  that  plaintiff  is  a  man 
of  mature  years,  and  acquainted  with  the  locality  in  question,  that 
he  had  been  warned  to  look  out  for  defendant's  trains,  and  that  he 
did  not  rely  on  any  warning  from  the  company,  it  was  his  duty  to 
lookout  for  and  protect  himself,  and  the  defendant  cannot  be  held 
guilty  of  negligence  unless  it  is  shown  that  plaintiff  was  seen  or 
known  to  be  in  a  place  of  danger  in  time  for  defendant  to  have 
stopped  its  train  and  have  avoided  the  injury. 

Contributory  Negligence^— When  Question  of  Law.— Where  the 
facts  are  undisputed,  and  but  one  reasonable  inference  can  be  drawn 
from  them,  the  question  of  contributory  negligence  becomes  a  ques- 
tion of  law  for  the  court.  Bunnell  v.  Railway  Co.,  44  Pac.  927,  13 
Utah,  314;  Fowler  v.  Coal  Co.,  52  Pac.  594,  16  Utah,  348;  and  Butte 
V,  Same,  47  Pac.  77,  14  Utah,  282,  approved. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Seventh  district  district  court. 
Affirmed. 

In  this  case  the  plaintiff  alleges  in  his  complaint  that  the 
defendant  negligently  backed  a  train  of  cars  up  its  track  in 
the  canon,  to  Winter  Quarters,  where  plaintiff  was  employed, 

without  keeping  a  sufficient  or  proper  lookout, 
and  failed  to  ring  the  bell  or  blow  the  whistle, 
or  give  any  warning  of  the  approach  of  the  train,  and  failed 
to  have  a  man  at  the  rear  end,  and  failed  to  stop  the  train 
after  it  was  seen  that  the  plaintiff  was  in  danger,  by  reason 
of  which  plaintiff  was  injured.  The  answer  denies  every 
allegation  of  negligence  charged  against  the  defendant,  and 
alleges  that  the  injuries  to  plaintiff,  if  any,  were  caused  by 
plaintiff's  own  negligence,  in  failing  to  use  reasonable  care 
to  avoid  the  train.     The  testimony  in  the  case  tends  to  show 

♦See  note  at  end  of  case. 
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that  Winter  Quarters  is  about  a  mile  or  a  mile  and  a  half 
from  Scofield;  that  the  canon  from  Winter  Quarters  to 
Scofield  is  narrow;  that  there  are  many  dwelling  houses 
along  the  side  of  the  track  on  both  sides  from  Winter  Quarters 
to  Scofield ;  that  there  is  a  public  road  along  the  side  of  the 
track;  that  the  track  was  up  a  steep  grade,  and  at  Winter 
Quarters  was  about  6  per  cent,  grade ;  that  at  Winter  Quarters 
there  were  four  tracks,  one  south  and  two  north  of  the  main 
track,  over  which  was  constructed  a  trestle-work  from  one 
side  to  the  other  of  the  canon ;  that  this  trestle  was  about  20 
feet  high,  and  from  20  to  30  feet  wide,  and  was  supported  by 
12  by  12  timbers,  4  or  5  feet  apart,  and  placed  within  about 
2}4  or  3  feet  from  the  main  track,  and  were  braced  by  cross 
timbers ;  that  hand  cars  loaded  with  coal  from  the  mines  on 
both  sides  of  the  canon  were  run  over  and  upon  the  trestle, 
and  were  dumped  through  chutes  into  cars  placed  on  the  track 
underneath  the  trestle;  that  the  side  tracks  on  the  north 
connect  with  the  main  track  at  Parmalee's  house,  about  150 
yards  below  the  trestle,  and  the  one  on  the  south  at  Three 
Throw,  about  400  or  500  yards  below  the  trestle ;  that  usually 
the  train  reached  Scofield  at  about  1.30  o'clock  p.  m.,  and 
sometimes  at  4  o'clock,  making  two  trips  a  day  to  Winter 
Quarters ;  that  the  trains  were  usually  run  backwards  up  the 
canon,  that  generally,  but  not  always,  they  had  been  in  the 
habit  of  ringing  the  bell  and  whistling  at  Parmalee's  house 
and  at  Three  Throw ;  that  sometimes  they  would  blow  the 
whistle  and  ring  the  bell  there,  and  sometimes  they  would 
not ;  that  an  elevator  used  for  crushing  coal  was  from  40  to 
60  feet  northeast  from  the  trestle,  and  made  considerable 
noise  at  the  time  in  question ;  that  on  the  26th  day  of  October, 
and  several  days  prior  thereto,  appellant  was  working  for  the 
Pleasant  Valley  Coal  Company  at  the  trestle,  shoveling  waste 
and  dirt  from  between  the  main  line  and  timbers  into  a  car 
standing  on  the  south  side  track,  which  car  was  placed  there 
by  respondent  for  that  purpose;  that  the  crew  of  the  train 
approaching  him  could  see  him  about  200  yards  off,  had  he 
been  on  the  track ;  that  plaintiff  did  not  hear  the  train  at  the 
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time  in  question,  and  his  hearing  was  good;  that  a  day  or 
two  before  the  accident,  when  plaintiff  was  put  to  work  there, 
Mr.  Johnson,  the  foreman  of  the  Pleasant  Valley  Coal  Com- 
pany, told  appellant  to  look  out  for  the  trains;  that  the 
accident  happened  between  4  and  5  o'clock  in  the  afternoon; 
that  the  appellant  was  left-handed,  and  could  not  shovel 
right-handed,  and  therefore  had  to  stand  with  his  back  down 
the  canon,  facing  opposite  the  direction  the  train  came;  that 
he  w^s  at  work  under  the  trestle,  about  even  with  the  first 
timbers,  or  a  little  past  the  south  side  of  the  main  line,  and 
near  the  edge  from  the  direction  the  train  came ;  that  while 
at  work  appellant  had  watched  for  the  train,  and  looked  back 
every  minute  or  so,  that  on  the  26th  day  of  November,  between 
4  and  5  o'clock,  respondent  backed  a  train  of  from  8  to  12 
cars  up  the  canon  at  a  pretty  good  rate,  without  blowing  the 
whistle  or  ringing  the  bell,  and  struck  and  injured  the  plain- 
tiff; that  the  elevator  was  from  40  to  60  feet  from  the  trestle, 
and  40  feet  north  from  the  main  track ;  that  the  elevator  was 
used  to  carry  coal  from  the  chute  where  it  was  dumped ;  that 
Three  Throw  is  about  500  feet  east  of  the  trestle ;  that  there  is 
a  curve  in  the  track  halfway  between  Three  Throw  and  the 
trestle;  that,  when  struck,  plaintiff  was  on  the  south  side  of 
the  main  track,  close  to  the  trestle,  shoveling  slack  between 
the  main  track  and  the  south  side  of  the  track  into  coal  cars 
standing  on  the  south  track ;  that  this  slack  fell  from  the  cars 
above ;  that  the  main  track  and  south  track  were  7  feet  apart ; 
that  the  slack  plaintiff  was  shoveling  was  between  these  two 
tracks ;  that  the  coal  cars  projected  from  the  track  two  feet ; 
that  between  the  cars,  if  on  the  tracks,  there  would  be  a 
distance  of  about  3  feet  in  the  clear.  Witness  Bearnson 
testified  that,  just  before  Johnson  was  struck,  he  crossed  the 
track  where  Johnson  was  working,  and  the  train  was  then 
300  yards  away,  and  Johnson  could  have  seen  the  train 
if  he  had  looked,  as  he  was  then  under  the  edge  of  the 
trestle,  back  3  or  4  feet  from  the  main  track.  When  placed 
at  work  a  day  or  two  before  the  accident,  plaintiff  was 
told  by  his  employer  to  look  out  for  the  train  coming  up  the 
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track.  A  brakeman  was  on  the  end  of  the  flat  car  as  it 
approached  the  place  where  Johnson  was  located.  This 
brakeman  was  in  plain  sight,  but  witness  did  not  see  him 
make  any  motions  or  signs  to  any  one.  It  required  about 
one  hour  each  day  to  shovel  off  the  slack  between  the  tracks. 
Thompson,  a  witness  for  the  plaintiff,  testified  that  a  person 
would  have  to  be  30  or  40  feet  down  ,the  track  from  the 
trestlework,  away  from  where  the  plaintiff  stood,  before  he 
could  hear  the  train  whistle,  on  account  of  the  noise.  The 
witness  Bearnson  testified  that  a  man  could  hear  the  whistle 
when  blown  500  yards  down  the  track,  if  not  employed 
working  at  the  time.  On  motion  of  the  defendant,  the  court 
granted  a  nonsuit.  Prom  this  judgment  of  nonsuit  the 
plaintiff  appeals,  alleging  error  on  the  grounds  (l)  that 
defendant  failed  to  ring  the  bell  or  blow  the  whistle,  or  give 
any  warning  of  the  approaching  train ;  (2)  that  it  failed  to 
have  a  man  at  the  rear  end  of  the  train  as  a  lookout;  (3) 
that  it  failed  to  stop  the  train  after  it  was  seen  that  the  plain- 
tiff was  in  danger;  (4)  that  it  backed  the  train  of  cars 
up  the  canon  upon  the  track  upon  which  plaintiff  was 
at  work,  without  a  sufficient  or  proper  lookout. 

Power Sy  Straup  &  Lippman^  for  appellant. 
Beniutt^   Harkness^   Howaty  Bradley   &  Richards y  for  re- 
spondent. 

After  stating  the  facts,  Miner,   J.,  delivered  the  opinion 
of  the  court. 

The  testimony  shows  that  no  custom  prevailed  on  the  part 
of  the  company  to  ring  the  bell  or  blow  the  whistle  at  each 
approach  of  the  train,  although  it  appears  that  the  whistle 
was  blown  sometimes  when  the  train  approached  that  locality^ 
from  three  to  five  hundred  yards  away.  It  also  appears 
that,  had  this  precaution  been  taken,  the  plain-  p^uretooive 
tiff  would  not  have  heard  such  signals  at  the  ^JSIlr®S?|u*"" 
point  where  he  was  working,  when  at  work,  on  '*"*'*• 
account  of  the  noise  made  by  the  elevator  crushing  coal.  In 
order  to  hear  the  whistle,  a  person  would  have  to  be  30  or  40 
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leet  below  the  trestle.  There  was  consequently  no  negligence 
shown  on  the  part  of  the  defendant  in  omitting  to  blow  the 
whistle  or  ring  the  bell.  Under  the  circumstances  shown, 
the  defendant  owed  the  plaintiff  no  duty  in  this  respect.  The 
law  does  not  require  the  doing  of  useless  and  unnecessary 
things  in  order  to  avoid  possible  injury  to  another. 

2.  The  testimony  shows  that  the  company  had  a  brake - 
man  on  the  rear  car  as  it  approached  the  place  where  the 
plaintiff  was  at  work,  but  such  brakeman  was  not  seen  to 

make  any  signals  or  motions  to  any  one  at  the 
Su^^Jesum^    time  when  the  train  was   some  distance  away 

from  the  plaintiff.  There  was  no  occasion  for 
the  brakeman  to  make  signals  or  signs,  unless  he  could  see 
that  the  plaintiff  was  in  danger.  The  plaintiff  may  have  been 
standing  between  the  timbers  and  the  train,  so  as  not  to  be 
observed.  Had  he  been  upon  the  track,  he  could  have  been 
seen.  However,  the  plaintiff  was  shown  to  be  about  three 
feet  south  from  the  main  track  when  the  train  approached 
him,  as  testified  to  by  Thompson.  If  the  plaintiff  was  look- 
ing, he  could  have  seen  the  train ;  and,  if  he  was  not  looking, 
he  would  not  have  seen  the  motions  made  by  the  brakeman 
on  the  lookout.  The  plaintiff  testified  that,  if  the  brakeman 
had  shouted  to  him,  he  might  not  have  heard  him  when  the 
train  approached,  as  there  was  so  much  noise,  and  that  he 
did  not  realize  that  any  one  shouted.  There  being  a  man  on 
the  lookout,  in  the  absence  of  anything  to  the  contrary  the 
presumption  is  that  he  did  his  duty,  and  that  the  company 
performed  its  duty  in  that  respect. 

3.  The  testimony  also  tends  to  show  that  the  main  track 
was  7  feet  from  the  side  track  on  which  the  empty  flat  cars 
stood,  into  which  the  plaintiff  was  shoveling  slack.     This 

car  projected  2  feet  from  the  track,  leaving  5 
TS?ck-N?ai-       feet  between   the   main  track  and  the  flat  car. 


of  Evidence.         The  slack  fell  from  the  cars  above  between  the 

tracks  below,  so  there  was  no  necessity  for  the 
plaintiff  to  go  upon  the  main  track  to  shovel  coal  into  the 
flat  car.     When  the  train  was  300  feet  away,  backing  up  to- 
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wards  the  place  where  the  defendant  was  injured,  the  plain- 
tiff was  3  or  4  feet  from  the  main  track,  and  not  in  a  place  of 
danger.  When  the  plaintiff  left  that  place  does  not  appear, 
and  there  is  no  testimony  to  show  that  plaintiff  was  seen,  or 
could  be  seen,  by  defendant's  employees,  to  be  in  a  place  of 
danger,  in  time  for  them  to  prevent  the  injury,  after  his  sit- 
uation was  known.  Neither  is  it  shown  that  plaintiff  was 
not  hidden  from  view  of  the  man  on  the  lookout  by  the  up  - 
right  timbers  supporting  the  trestle.  Under  these  circum - 
stances,  the  defendant  was  not  shown  to  have  been  in  fault. 
4.  It  also  appears  that  the  plaintiff  was  a  man  of  mature 
years,  and  acquainted  with  the  locality  in  question,  as  well 
as  the  manner  of  running  the  trains,  and  did  not  rely  on  any 
warning  from  the  company,  nor  had  the  com- 
pany been  in  the  habit  of  giving  him  warning,  ISer^""®" 
of  the  approach  of  its  trains.  When  plaintiff 
was  placed  at  work  in  this  locality,  a  day  or  two  before  the 
injury,  he  was  told  by  the  foreman,  who  put  him  at  work,  to 
look  out  for  the  trains  coming  up  the  canon.  The  trains 
-came  up  twice  a  day,  and  plaintiff  was  only  required  to  work 
about  one  hour  each  day.  It  was  therefore  as  much  the  duty 
of  the  plaintiff  to  be  on  the  lookout  for  the  trains,  as  it  was 
to  perform  the  work  assigned  him.  There  was  nothing  in 
the  situation  to  distract  his  attention,  as  might  have  been  the 
case  had  he  charge  of  moving  machinery.  He  had  plenty  of 
opportunity  to  look  and  watch  for  approaching  trains,  and  it 
was  his  duty  to  use  his  senses  to  protect  himself  from  the 
danger  arising  from  such  an  employment.  His  duty  did  not 
call  him  upon  the  main  track,  and  the  defendant  had  the 
right  to  infer  that  he  would  not  unnecessarily  place  himself 
in  danger.  The  defendant  cannot  be  held  guilty  of  negli - 
gence  in  backing  its  train  in  the  manner  it  did,  unless  it  was 
shown  that  the  plaintiff  was  seen  or  known  to  be  in  a  place 
of  danger,  and  liable  to  be  injured  by  moving  trains,  in  time 
for  the  defendant  to  have  stopped  the  train  so  as  to  avoid  in- 
jury. The  plaintiff  was  struck  upon  the  side  of  his  head 
and  shoulders.     The  location  of  the  injury  indicated  that  he 
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was  partly  facing  the  track,  and  by  the  timely  use  of  his- 
eyes  he  could  have  discovered  the  train  coming  down  the  30O 
yards  of  track  in  time  to  have  placed  himself  out  of  danger. 
It  was  a  part  of  his  duty  to  watch  for  the  train.  In  perform- 
ing his  work,  it  was  not  necessary  for  him  to  be  within  reach 
of  the  moving  train.  We  are  of  the  opinion  that  there  was 
no  evidence  to  warrant  the  court  in  submitting  the  case  to 
the  jury.  Nor  was  there  any  evidence  to  warrant  the  jurj' 
in  finding  that  the  defendant  failed  to  perform  any  duty  it 
was  owing  to  the  plaintiff,  or  was  guilty  of  any  negligence 
that  caused,  or  contributed  to  the  cause  of,  the  injury  com- 
plained of.  On  the  contrary,  the  evidence  shows  that  the 
plaintiff  failed  to  exercise  reasonable  and  ordinary  care  for 

his  own  safety.     Where  facts  are  undisputed, 

SSnoS^^en**"  and  but  one  reasonable  inference  can  be  drawn 
a«,«.onof i-w.  j^^^  ^^^^^  ^j^^^j^^^  ^j^^^^  ^^^ contributory  neg- 

ligence  on  the  part  of  the  plaintiff  is  a  question  of  law,  for 
the  court.  Bunnell  v.  Railway  Co.,  13  Utah,  314,  44  Pac. 
927;  Fowler  z;.  Coal  Co.,  16  Utah,  348,  52  Pac.  594;  Butte 
V,  Same,  14  Utah,  282,  47  Pac.  77.  The  judgment  of  the 
district  court  is  affirmed,  with  costs. 
Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


NOTK. 

Contributory  Negligence — Question  of  Law. — The  rule  stated  in  the 
leading  case  is  generally  followed.  Schofield  v.  Chicago,  etc.,  R. 
Co.,  114  U.  S.  615,  19  Am.  &  Bng-.  R.  Cas.  353 ;  Indianapolis  z^  Cook. 
99  Ind.  10;  Levey  v.  Bigelow,  6  Ind.  App.  677;  Merrill  7'. 
North  Yarmouth,  78  Me.  200,  57  Am.  Rep.  794  ;  State  v,  Baltimore, 
etc.,  R.  Co.,  69  Md.  339;  Todd  v.  Old  Colony,  etc.,  R.  Co.,  3  Allen 
(Mass.)  18,  80  Am.  Dec.  49;  Potter  v.  Morau,  61  Mich.  60;  RolNeth 
V,  Smith,  38  Minn.  14,  8  Am.  St.  Rep.  637  ;  Larmore  v.  Crown  Point 
Iron  Co.,  101  N.  Y.  391,  54  Am.  Rep.  718  ;  Tolman  v.  Syracuse,  etc. 
R.  Co.,  98  N.  Y.  198,  23  Am.  &  Eng.  R.  Cas.  313,  50  Am.  Rep.  649: 
Filer  v.  New  York  Cent.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327  ;  Baker 
v.  Fehr,  97  Pa.  St.  70;  Lehigrh  Valley  R.  Co.  v,  Greiner,  113  Pa.  St. 
600,  28  Am.  &  Eag.  R.  Cis.  397;  Reading-,  etc.,  R.  Co.  v.  Ritchie,  102 
Pa.  St.  425,  19  Am.  &  Eag.  R.  Cas.  267 ;  Pierce  v,  Whltconib,  4S  Vt. 
127,  21  Am.  Rep.  120. 
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V, 

Smith. 

[Supreme  Court  of  Arkansas,  Jan.  /j,  i8g8,) 

Injury  to  Person  on  Track— Negligence  and  Contributory  Negli- 
gence.*— In  ao  action  against  a  railroad  company  for  injuries  to  a 
person  on  its  track,  contributory  negligence  may  be  a  good  defense, 
notwithstanding  there  was  negligence  on  the  part  of  the  company. 

Same — '*  Lookout  Act "— Construction.f—The  "Lookout  Act  "  of 
Arkansas  provides,  in  substance,  that  railroads  shall  be  liable- for 
all  injuries  resulting  from  their  omission  to  maintain  a  continuous 
lookout  for  persons  or  property  on  their  tracks  ;  but  it  does  not  pre- 
clude the  defense  of  contributory  negligence,  even  where  defendant 
was  guilty  of  negligence  in  omitting  to  maintain  a  lookout  at  the 
time  of  the  accident. 

Appeal  by  defendant  from  Conway  county  circuit  court. 
Reversed. 

Dodge  &  Johnson^  for  appellant. 
Wat  kins  &  Heard  y  for  appellee. 

BuNN,  C.  J.  These  two  cases  are  suits  against  appellant 
railway  company,  by  the  respective  appellees,  for  damages 
for  personal  injuries  alleged  to  have  been  done,  by  the  negli- 
gence of  appellant  and  its  servants  in  operating  ^  stated 
one  of  its  trains,  to  Simon  Smith,  the  son, — 
claimed  in  the  one  case  by  himself,  and  in  the  other  by  his 
father,  W.  B.  Smith.  Judgment  in  each  case  was  for  appellee, 
and  in  each  appellant  duly  appeals ;  and  the  cases,  involving 
the  same  facts,  are  heard  together.  The  evidence  tends  to 
show  negligence  on  the  part  of  the  railway  company,  and  con- 

*See  Malmstrom  v.  Northern  Pac.  Ry.  Co.  etai,  (Wash.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  329,  and  note  332  et  seg. 
f  See  notes  at  end  of  case. 
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tributory  negligence  on  the  part  of  Simon  Smith,  the  injured 
person. 

The  defendant  asked  the  following,  as  its  first  instruction: 
**The  court  instructs  the  jury  that  one  who  is  injured  by  the 
negligence  of  another  cannot  recover  any  compensation  for 
his  injury  if  he,  by  his  own  negligence  or  willful  wrong, 
contributed  to  produce  the  injury  of  which  he  complains,  so 
that  but  for  his  concurring  and  co-operating  fault  the  injury 
would  not  have  happened  to  him,  except  where  the  direct 
cause  is  the  omission  of  the  other  party,  after  becoming 
aware  of  the  injured  party's  negligence,  to  use  a  proper 
degree  of  care  to  avoid  the  consequence  of  such  negligence." 
This  was  refused,  and  in  lieu  thereof  the  court,  over  the 
objection  of  the  defendant,  gave  it  modified  as  follows, 
to  wit:  **The  court  instructs  the  jury  that  one  who  is 
injured  by  the  negligence  of  another  cannot  recover  any 
compensation  for   his   injury,  if  he,  by  his   own   negligence 

or  willful  wrong,  contributed  to  produce  the  in- 
onTrack-NotfU^  jury  of  which  he  complains,  so  that  but  for  his 

ffence  and  Con-        "'       "^  r  » 

S2nce.°'^  ^*'"'    concurring    and  co-operating  fault  the   injury 

would  not  have  happened  to  him,  except  where 
the  direct  cause  is  the  omission  of  the  other  party, after  becom- 
ing aware  of  the  injured  party's  negligence,  or  by  the 
exercise  of  reasonable  diligence  might  have  become  aware  of 
it,  to  use  a  proper  degree  of  care  to  avoid  the  consequence 
of  such  negligence."  The  modification,  in  effect,  so  shapes 
the  instruction  as  practically  to  do  away  with  the  defense  of 
contributory  negligence,  which,  when  established,  is  a  good 
defense,  notwithstanding  the  negligence  of  the  defendant. 
Presumably,  the  modified  instruction  is  in  accordance  with 
the  view  the  lower  court  took  of  the  *%ookout  Act,"  approved 
April  8,  1891 ;  but  in  construing  that  act  this  court  has,  in 

several  cases,  ruled  that  it  does  not  preclude  the 
outAct'^-con-      defense   of  contributory   negligence,    and  that 

the  same,  therefore,  is  still  a  good  defense, 
when  properly  pleaded  and  established.  Railway  Co.  v. 
Leathers,  62  Ark.  235,  35  S.  W.  216;  Railway  Co.  v.  Ding- 
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man,  62  Ark.  245,  35  S.  W.  219;  Martin  v.  Railway  Co.,  62 
Ark.  156,  34  S.  W.  545.  This  error  affects  one  or  more  of 
the  instructions  asked  by  the  defendant,  and  modified  to  the 
same  extent,  and  so  given  over  its  objections ;  and  perhaps 
it  also  affects  one  or  more  of  the  plaintiff's  instructions.  For 
this  error  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  

N  OTBS. 

Failure  to  Obey  Statutory  Requirements  only  Creates  Liability 
When  Injury  Is  Caused  Thereby. — As  a  general  rule,  a  railroad  com- 
pany neglecting  a  statutory  precaution  is  never  held  liable  unless  it 
appears  that  the  neglect  complained  of  actually  caused  the  injury. 
Wilcox  V.  Rome,  etc.,  R.  Co.,  39  N.  Y.  358  ;  Baxter  v»  Troy,  etc.,  R. 
Co.,  41  N.  Y.  502  ;  Nicholson  v,  Erie,  etc.,  R.  Co.,  41  N.  Y.  525  ; 
Havens  v,  Erie  R.  Co.,  41  N.  Y.  2%;  Gaston  v,  Erie  R.  Co.,  45  N.  Y. 
660  ;  Caligan  v.  New  York,  etc.,  R.  Co.,  59  N.  Y.  651;  Cordell  v.  New 
York,  etc.,  R.  Co.,  70  N.  Y.  119 ;  Chicago,  elc,  R.  Co.  v.  Notzki,  66  111. 
455,  Peoria,  etc.,  R.  Co.  v.  Siltman,  67  111.  72;  Commonwealth  v.  Fitch- 
burg  R.  Co.,  120  Mass.  372 ;  Illinois,  etc.,  R.  Co.  v.  Benton,  69  111. 
174 ;  Chicago,  etc.,  R.  Co.  v.  Van  Patten,  74  111.  91 ;  Fletcher  v.  At- 
lantic &  Pac.  R.  Co.,  64  Mo.  484 ;  Kelly  v.  Union  Ry.  &  Transit  Co., 
11  Mo.  App.  1;  Kelley  v.  Hannibal  &  St.  Jo  R.  Co.  75  Mo.  138,  13 
Am.  &  Eng.  R.  Cas.  638. 

But  see  Commonwealth  v.  Fitch  burg  R.  Co.,  10  Allen,  189;  Correll 
z'.  Burlington,  etc.,  R.  Co.,  38  Iowa,  120;  Kennayde  v.  Pacific  R.  Co., 
45  Mo.  255;  Madison,  etc.,  R.  Co.  v,  Taffe,  37  Ind.  361;  Beaver  v, 
Delaware,  etc.,  R.  Co.,  30  Pa.  St.  454;  Pennsylvania  R.  Co.  z'.  Ogier, 
35  Pa.  St.  60;  Ernst  v.  Hudson  River  R.  Co.,  39  N.  Y.  61. 

Tennessee  Statute. — Under  the  Tennessee  statute  to  prevent  acci- 
dents on  railroads,  a  railroad  has  been  held  liable  where  an  accident 
happens  when  it  has  disregarded  its  provisions,  even  though  the 
accident  would  have  inevitably  happened  had  all  the  statutory 
precautions  been  adopted,  the  contributory  negligence  of  the  person 
injured  being  no  bar.  Louisville,  etc.,  R.  Co.  v,  Burke,  6  Coldw. 
45;  Smith  v,  Nashville,  etc.,  R.  Co.,  6  Coldw.  589,  6  Heisk. 
174;  Nashville,  etc.,  R.  Co.  v.  Prince,  2  Heisk.  580;  East  Tennessee, 
etc.,  R.  Co.  V,  St.  John,  5  Sneed,  524;  Railroad  Co.  v.  Walker,  11 
Heisk.  383;  Louisville,  etc.,  R.  Co.  v.  Connor,  9  Heisk.  19,  2  Jere  Baxt. 
382;  N.  &,  C.  R.  Co.  v.  Smith,  6  Jere  Baxt.  174.  In  regard  to  such 
statutes,  Snbbd,  J.,  said:  **If  obeyed,  these  [railway]  companies 
have  an  absolute  impunity  not  always  vouchsafed  to  them  under  the 
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common  law.  Upon  the  construction  of  these  statutes  there  has 
been  no  variableness  or  shadow  of  turning  in  the  adjudicated  cases." 
Opinion  of  Snbbd,  J.,  in  Hill  v,  Louisville,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)  823,  828,  rtV/ff;^  to  support  the  above  strange  doctrine.  Smith 
V,  Nashville,  etc.,  R.  Co.,  6  Coldw.  (Tenn.)  539;  Nashville,  etc.,  R. 
Co.  v»  Smith,  6  Heisk.  (Tenn.)  174;  Louisville,  etc.,  R.  Co.  v.  Stone, 
7  Heisk.  (Tenn.)  468,  and  other  cases. 

Same — Contributory  Negligence — Mitigation  of  Damages. — But, 
however,  even  where  the  statute  has  not  been  complied  with  by  the 
railroad,  the  contributory  negligence  of  the  person  injured  may  be 
shown  in  mitigation  of  damages.  Smith  v.  Nashville,  etc.,  R.  Co., 
9  Heisk.  823 ;  Railroad  v.  Walker,  11  Heisk.  333;  Hill  v.  Nashville, 
etc.,  R.  Co.,  9  Heisk.  823;  Louisville  &  N.  R.  Co.  v,  Connor,  2  Jere 
Baxt.  302 ;  N.  &  C.  R.  Co.  v.  Smith,  6  Jere  Baxt.  174;  N.  &  C.  R.  Co. 
V,  Newlin. 


Ploof 

V, 

Burlington  Traction  Co. 

(Supreme  Court  of  Vermont,  July  21,  i8g8,) 

Injuries  to  Minors — Imputed  Negligence  of  Parents.* — In  an  action 
in  which  a  minor  or  his  administrator  seeks  to  recover  damages  in 
the  right  of  the  minor,  or  in  the  right  of  his  estate,  for  injuries  sus- 
tained by  the  minor  through  the  negligence  of  defendant,  the  neg- 
ligence of  th^  parents  contributing  to  the  injury  cannot  be  imputed 
to  the  minor. 

Action  for  Death  of  Minor— Contributory  Negligence  of  Parents. 
— But  where  an  action  for  the  death  of  a  minor  is  for  such  damages 
as  are  just  with  reference  to  the  pecuniary  injuries  resulting  from 
the  death  to  the  parents,  as  next  of  kin,  the  negligenpe  of  the  par- 
ents contributing  to  the  accident  causing  the  death,  will  prevent  a 
recovery. 

Same — Same — Remote  Cause. — The  negligence  of  parents  in  per- 
mitting a  ten  year  old  boy  of  ordinary  ability  to  go  unattended  into 
streets  where  electric  street  cars  are  running,  and  where  he  is  killed 
by  one  of  them,  is  too  remote  to  defeat  a  recovery  in  an  action  for 
the  pecuniary  loss  resulting  from  his  death  to  his  parents,  as  next 
of  kin. 


*See  notes  at  end  of  case. 


Am  &  Eng  PERSONAL  INJURIES  703 

RCas 

Ploof  V,  Burliag-ton  Traction  Co 

«. 

Exceptions  by  plaintiff  from  Chittenden  county  court. 
/Reversed. 

Seneca  Haselt'oriy  E,  R.  Hardmatiy  and  Geo,  IV.  Deberville ^ 
for  plaintiff. 

A,  G,  Whittemore  and  R,  E,  Brown,  for  defendant. 

Ross,  C.  J.  This  is  an  action  to  recover  such  damages  as 
are  just  with  reference  to  the  pecuniary  injuries  resulting  from 
the  death  of  Frank  Ploof,  a  boy  10  years  of  age,  to  Louis 
Ploof,  his  father,  the  plaintiff  administrator,  and     ^     „. .  ^ 

'  '  '^  Case  stated. 

to  his  wife,  the  mother  of  Frank  Ploof ;  the  father 
and  mother  being  the  next  of  kin  of  Frank  Ploof.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  defendant.  The 
defendant,  on  September  4,  1896,  owned  and  operated  an 
electric  railway  in  the  city  of  Burlington.  On  that  day  one 
of  its  cars  ran  over  the  intestate,  Frank  Ploof,  and  inflicted 
upon  him  such  injuries  that  he  died  in  a  few  hours.  At  that 
time  the  intestate  was  a  boy  10  years  of  age,  healthy,  and  of 
ordinary  ability.  He  attended  the  public  schools,  could  read 
and  write,  and  for  about  a  year  had  sold  evening  papers  on  the 
street.  He  had  gone  about  the  city  and  on  the  streets  on 
which  the  electric  cars  ran  for  the  purpose  of  attending 
school  and  for  the  purpose  of  selling  papers.  On  the  day  he 
was  injured  he  had,  with  the  consent  of  his  parents,  attended 
the  annual  fair  at  Howard  Park,  about  a  half  mile  distant 
from  the  place  of  the  accident,  and  was  returning  for  the 
purpose  of  procuring  and  selling  the  evening  papers.  His 
parents  were  not  present  at  the  place  of  the  accident  when  it 
occurred,  and  resided  some  distance  from  it.  The  defendant 
claimed  that  the  parents  of  deceased  were  negligent  in  per- 
mitting him  to  go  into  the  streets  where  the  cars  were,  and  at 
the  defendant's  request,  against  the  exception  of  the  plaintiff, 
the  court  charged :  **The  defendant  claims  that  the  negli- 
gence of  the  parents  contributed  to  the  accident ;  that  they 
did  not  exercise  ordinary  care — the  care  of  prudent  persons 
in  permitting  the  boy  to  go  into  the  streets  where  the  car 
ran.     The  parents  were  bound  in  this  respect  to  exercise  or- 
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dinary  care, — the  care  of  prudent  persons, — and  if  they  were 
negligent  in  permitting  the  boy  to  go  to  the  fair  and  return 
home  over  Pine  street,  where  the  accident  took  place,  the 
plaintiff  cannot  recover.'*  The  plaintiff  took  several  other 
exceptions  to  the  charge,  but  now  insists  upon  this  one  alone. 
He  insists  that  this  exception  should  be  sustained. 

1.  Because  he  contends  that  the  recovery  is  in  the  right  of 
the  intestate,  and  that  under  the  decisions  of  this  court, 
the   negligence  of   the  parents  contributing  to  the   accident 

which  injures  their  minor  child  cannot  be  im- 
SoS^im^uted  putcd  to  the  miuoT  child  in  an  action  brought 
Parents.  by  the   child   against   a  third  person  to  recover 

personal  damages  sustained  through  the  con- 
curring negligence  of  such  third  person.  Assuming,  but  not 
conceding,  that  this  is  such  an  action,  or  one  in  which  the 
administrator  is  seeking  to  recover  damages  sustained  by 
the  intestate,  and  for  the  benefit  of  the  estate  of  the  intestate, 
his  contention  is  supported  by  Robinson  v.  Cone,  22  Vt.  213, 
54  Am.  Dec.  67,  and  note.  That  case  has  become  a  leading 
case  against  the  doctrine  of  imputed  negligence,  and  its  doc- 
trine is  quite  generally  followed  by  courts  of  last  resort,  and 
indorsed  by  eminent  legal  writers.  The  doctrine  of  imputed 
negligence  was  announced  in  the  earlier  decision  of  Hartfield 
V,  Roper,  21  Wend.  615,  which  has  been  followed  to  some  ex- 
tent by  courts  of  last  resort.  Some  such  courts  which  early 
adopted  the  doctrine  on  the  strength  of  Hartfield  v.  Roper 
have  receded,  and  now  hold  the  doctrine  of  Robinson  v. 
Cone.  Much  has  been  written  for  and  against  the  doctrine 
of  imputed  negligence.  It  is  very  fully  and  carefully  collated 
and  clearly  set  forth  in  the  brief  for  the  defendant.  We  shall 
take  no  time  in  reviewing  the  decisions  on  the  subject.  In  a 
suit  in  which  a  minor  or  his  administrator  seeks  to  recover 
damages  in  the  right  of  the  minor,  or  in  the  right  of  his  estate, 
for  injuries  inflicted  upon  such  minor  by  the  negligence  of  a 
party,  it  is  difficult  to  find  any  satisfactory  legal  ground  upon 
which  such  party  can,  in  a  court  of  justice,  be  heard  to  say: 
**True,  I  negligently  inflicted  a  serious  injury  upon  the  child> 
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but  no  le^al  obligation  rests  upon  me  to  compensate  the  child 
for  injuries  inflicted  by  my  negligence,  because  the  parents 
of  the  child  were  negligent  in  the  same  transaction,  and  their 
negligence  contributed  to  the  happening  of  the  accident  occa- 
sioning such  damages.*'  Parents  are  the  natural  protectors 
and  guardians  of  their  minor  children,  but  not  their  agents 
to  waive  torts  committed  upon  them.  The  usual  doctrine  is 
that  every  joint  tort  feasor  is  liable  for  all  the  damages  commit  - 
ted,  and  there  is  no  contribution  between  joint  tort  feasors. 
Such  excuse  overturns  this  wholesome  and  just  doctrine  when 
the  negligence  of  the  parent  is  involved  in  the  wrongdoing.  It 
would  be  much  easier  to  find  good  reasons  for  holding  that 
such  an  injured  child  might  recover  jointly  against  his  par- 
ent and  the  third  person.  This  court  is  content  to  abide  by 
the  decision  of  Robinson  v.  Cone  on  the  doctrine  of  imputed 
negligence. 

2.  The  plaintiff  contends  that  when  the  recovery,  as  in  this 
case,  is  for  the  benefit  of  the  parents,  the  contributory 
negligence  of  such  parents  is  no  defense.  Put  briefly,  this 
contention  is  that  a  parent  may  recover  damages 
sustained  in  part  by  his  own  wrong,  or  damages  ^mS5>J55o?S-"** 
produced  by  an  accident  to  which  his  own  sence  of  Parents, 
negligence  contributed.  This  contention  is 
against  the  recent  decision  of  this  court  in  Lindsay  v.  Rail- 
road Co.,  68  Vt.  556,  35  Atl.  513,  and  against  the  general 
doctrine  that  a  party  whose  negligence  has  contributed  to 
the  happening  of  the  accident  causing  him  damages  cannot 
recover,  because  he  cannot  recover  for  so  much  of  such 
damages  as  he  himself  caused,  and  because  the  law  will  not, 
if  it  were  possible  fairly  and  justly  so  to  do,  trouble  itself  to 
inquire  into  and  divide  such  damages  between  the  wrongdoers 
contributing  thereto.  Again,  it  is  practically  impossible  to 
ascertain  and  divide  such  damages  justly  between  the  parties 
whose  negligence  has  contributed  to  the  accident  causing 
them.  In  Lindsay  v.  Railroad  Co.  there  is  no  discussion  of 
this  doctrine.  But  the  case  in  facts  and  in  principle  is  like 
13  (N  8)  A  &  EJ  R  Cas-45 
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the  present  case,  and  the  point  was  taken  and  fully  discussed, 
supported  by  a  large  citation  of  authorities,  at   the  hearing, 
and   fully  considered   by  the  court.     The  plaintiff  does  not 
contend  against  the  soundness  of  the  general  doctrine  that  a 
plaintiff  whose  negligence  contributes  to  the  happening  of  an 
accident  causing  him   damages  cannot  recover,  but  contends 
that  this  case  does  not  fall  within  that  class  of  cases;  that  it 
is  governed  and  controlled  by  the  statute  conferring  it.     Nor 
•does   he  contend   that  the   recovery,    if  had,   would   not   be 
'wholly   for  the   benefit  of  the  parents  of   the   intestate.     He 
insists  that  the  statute  either  gives  the  damages   in   right   of 
the  intestate,  or,    if   in  the  right  of  the   parents,    it  gives  an 
absolute   right  of  recover}',    regardless  of   the  contributory 
negligence  .of   such   parents   or   next   of  kin.     The  statutes 
relied  upon  are  V.  S.  §§  2451,   2452.     They   read:     **When 
.  the  death  of  a  person  is  caused  by  the  wrongful  act,   neglect, 
or  default  of  a  person  or  corporation,  and   the  act,  neglect  or 
•default  is   such   as   would,    if  death   had  not  ensued,  have 
•entitled  the  party  injured   to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  person  or  corporation  liable 
to  such  action,  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
•injured,  and   although   the   death  is  caused  under  such  cir- 
<:umstances  as   amount  in  law  to  a   felony.**     ** Such  action 
:shall  be  brought  in  the   name  of  the  personal   representative 
of  such  deceased   person,   and  commenced  within  two   years 
from   his   decease,  and   the  court  and  jury  before  whom  the 
issue   is   tried,   may   give   such   damages   as   are  just,  with 
'reference  to  the  pecuniary  injuries  resulting  from  such  death, 
to  the  wife  and   next  of  kin,  and  the  amount   recovered  shall 
"be   for   the  benefit  of  such   wife  and  next   of  kin.  who  shall 
-receive   the  same   proportions  as   in   the  distribution  of  the 
personal  estate   of  persons   dying  intestate.**     It  is  manifest 
that  the  recovery   under  these  statutes,  though  in  the  name 
of  the   personal  representative   of  the   deceased,    is  not,  in 
tgeneral  acceptation,  for  the  benefit  of  the  estate  of  the  de- 
^eceased,   but  is  for  the  benefit   of   those   who  may  take  by 
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the   terms   of  the   statute,    and   the   damages   are  measured 
*'with  reference  to  the  pecuniary  injuries  resulting. from  such 
death   to  the   wife  and  next  of  kin.'*     Hence  such   personal 
representative   is  not  the  agent  of  the  estate  of  the  deceased , 
and   does   not  recover   in   the   right   of  the    deceased,   but 
is   the  agent  of  the   wife  and   next   of  kin,  and  recovers, 
although    the    recovery    grows    out    of    an   injury    to    the 
deceased,    not   for  the   injury  to  the   deceased,   nor  to  his 
estate,  but  for  a  pecuniary  injury  to  the  wife  and  next  of  kin 
involved   in   and   flowing  from  the   injury  to  the  deceased. 
This   court  had   these  statutes  under  consideration  in  Legg 
V.  Brttton,  64  Vt.  652,  24  Atl.  1016.     It  is  there  said  :     '*The 
recovery  is  for  the  benefit  of  his  widow  and  next  of  kin.     The 
damages  are  assessed,  not  with  reference  to  the  loss  sustained 
by  the  intestate,  but  with  reference  to  the  pecuniary  injury 
resulting  to  them  from  his   death.     It  is  contended  that  the 
statute   gives  a  new   right   of   action.     Strictly,   it  is  a  new 
right  of  recovery  arising  from  an  injury  to  the  intestate  which 
gave  or  would   have  given   him   a   right   of  action   and  of 
recovery,    if   death  had   not  ensued.     The  amount  to  be  re- 
covered is  determined  by  the  injury  sustained  by  the  widow 
and   next   of  kin.      *      *    *     ^]jq   right   of   recovery   and 
measure   of  damages  are  different   from  what  existed  in  the 
intestate.     This   right  of  recovery  did  not  exist   at  common 
law.     It   is  wholly  given  by  the   act.     It   is   not   an  act  to 
cause   to  survive  a  righ^  of  recovery  which  otherwise  would 
be  taken  away  by  the  death  of  the  injured.  The  damages  are 
based  mostly  upon  the  wrongful  destruction  of  the  earning 
capacity  of  the   intestate."       Hence    the    contention    that 
the  recovery  is  in  the  right  of  the   intestate,    and  can  be 
defeated    only    by  his  contributory  negligence,  cannot   be 
sustained.     Nor  does  the  statute  give  the  representative  of  the 
wife  and  next  of  kin  an  absolute  right  of  recovery.     Their 
right  to  damages  determines  their  right  to  recover.     The 
language  of  the  statute  is.  **the  court  and  jury  may  give  such 
damages  as  are  just  with  reference,"  etc.     From  a  very  early 
day  the  common  law  has  denied  a  recovery,   as  unjust,  to  a 
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party  whose  negligence  has  contributed  to  the  accident  caus - 
ing  the  injury  for  which  he  demands  damages.  All  statutes 
conferring  a  right  of  recovery  of  damages,  especially  when  in 
terms  they  give  such  damages  only  as  are  just,  must  be  read 
and  considered  with  reference  to  this  universal  principle  of 
the  common  law.  So  read,  this  statute  does  not  give  an  ab- 
solute right  to  recover  in  case  a  right  of  action  would  have 
survived  to  the  intestate  if  death  had  not  ensued.  The  plain- 
tiff has  brought  to  our  attention  some  cases  where  the  courts 
have  apparently  supported  his  contention.  Wymore  v,  Ma- 
haska Co.,  78  Iowa,  396,  43  N.  W.  264,  cited  by  the  plaintiff, 
is  against  his  contention.  The  statute  of  Iowa  gave  a  right 
of  recovery  to  the  estate  of  the  minor  intestate  and  one  to  the 
next  of  kin.  The  action  was  to  recover  for  the  estate.  The 
court  held  that  the  contributory  negligence  of  the  parents 
could  not  be  imputed  to  their  minor  child  to  defeat  a  recov- 
ery for  his  estate,  but  say,  **Such  negligence  would  prevent 
a  recovery  by  the  parents  in  their  own  right."  Traction  Co. 
V,  Hone  (N.  J.  Sup.)  35  Atl.  899,  seems  to  support  the  con- 
tention of  plaintiff.  The  statute  of  New  Jersey  is  worded 
somewhat  differently  from  our  statute.  The  opinion  cites — 
evidently  without  careful  consideration — the  Iowa  case  as 
supporting  the  decision.  Whether  the  other  cases  cited  by 
the  plaintiff  support  his  contention  we  have  not  been  able  to 
determine.  The  statutes  in  some  of  the  states  from  which 
cases  are  cited  are  very  different  from  the  one. under  consid- 
eration, and  may  properly  receive  different  consideration. 
Some  give  a  definite  sum  in  damages,  without  reference  to 
the  pecuniary  injury  to  the  party  for  whose  benefit  recovery 
is  had.  On  further  consideration  we  hold  to  the  conclusion 
reached  in  Lindsay  v.  Railroad  Co.,  ^w^z-a,  that  when  the 
recovery  is  for  **such  damages  as  are  just  with  reference  to 
the  pecuniary  injuries  resulting  from  such  death  to  the  wife 
and  next  of  kin,"  the  negligence  of  such  wife  and  next  of 
kin,  entering  into  and  contributing  to  the  accident  causing 
such  death,  will  defeat  their  right  to  recover.     Railway  Co. 
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V.  Gravitt   (Ga.)  44  Am.  St.  Rep.  145,  and  note  (s.  c.  20  S. 
E.  550). 

3.  The  plaintiff  contends  that  there  was  error  in  the  charge 
wherein,  in  substance,  the  court  told  the  jury  that,  if  the  par- 
ents were  negligent  in  permitting  the  boy  to  go  into  the  street 
where  the  car  ran,  the  plaintiff  could  not  recover. 
He  contends  with  much  force,  and,  so  far  as  £S^tt?caiwe. 
disclosed  by  the  exceptions,  we  think,  with 
reason,  that  there  was  no  evidence  of  negligence  on  the  part 
of  these  parents  to  be  submitted  to  the  jury  ;  that  the  boy 
was  of  such  an  age,  and  of  such  physical  and  mental  char- 
acteristics, that  it  was  not  negligence  to  permit  him  to  go 
upon  the  streets  where  the  cars  ran  ;  that  the  law  required 
them  to  send  him  to  school  over  such  streets  ;  that  they  had 
the  right  to  send  him  on  errands,  or  for  pleasure  and  amuse- 
ment, unattended,  upon  such  streets  where  the  law  compelled 
them  to  send  him  to  attend  school.  The  plaintiff  did  not 
raise  this  question  by  a  proper  motion  or  request  ;  hence  we 
do  not  consider  whether  there  waj^  any  evidence  to  go  to 
the  jury  on  the  question  of  contributory  negligence.  By  his 
exception  to  the  charge  he  has  raised  the  question  whether 
evidence  that  the  parents  permitted  the  intestate  to  go  upon 
the  street  had  a  tendency  to  show  such  proximate  negligence 
contributing  to  the  accident  which  caused  his  death  as  will 
defeat  a  recovery.  The  most  this  evidence  tended  to  show 
was  that  the  parents  negligently  permitted  him  to  go  unat- 
tended upon  the  street  wBere  the  car  ran,  or  that  their  negli- 
gence was  a  factor  in  bringing  him  to  the  place  of  the  acci- 
dent, but  not  a  factor  in  the  boy's  attempting  to  cross  the 
street  in  front  of  the  moving  car,  and  therefore  not  a  factor 
entering  into  and  contributing  to  the  happening  of  the  acci  - 
dent  which  caused  his  death.  At  most,  their  negligence  was 
a  remote,  and  not  a  proximate,  factor  of  the  accident.  Such 
remote  negligence  will  not  defeat  a  right  of  recovery  other- 
wise proven.  In  Robinson  v.  Cone,  supray  the  boy  injured 
was  only  four  years  old,  and  was  coasting  on  a  sled  on  a  street 
over  which  he  was  accustomed  to  pass  in  attending  school. 
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The  trial  court  charged  the  jury,  in  reference  to  the  negligence 
of  the  parents  in  allowing  him  to  go  unattended  upon  the 
street,  as  follows  :  *'That  if  the  boy  were  of  so  tender  years 
as  to  be  absolutely  incapable  of  observing  and  avoiding  trav - 
elers,  it  might  be  gross  negligence  in  parents  to  permit  him 
to  be  on  the  street,  and  in  such  case  the  defendant  would  not 
be  liable  unless  he  was  also  guilty  of  gross  negligence  ;  but 
that,  if  the  plaintiff  were  an  active  boy  of  sufficient  age  to  at- 
tend school,  and  was  attending  school,  and  if  children  of  his 
age  and  capacity  would  ordinarily  be  allowed  and  expected 
to  attend  school,  and  he  was  in  the  street,  as  he  was,  then 
there  would  be  no  gross  negligence  on  the  part  of  the  parents, 
though  the  boy  might  not  have  the  prudence  and  capacity  of 
a  man  to  avoid  danger,  and  the  defendant  could  derive  no 
advantage  from  the  principle  of  law  before  stated."  The 
word  **gross"  is  used  somewhat  indefinitely,  probably  in  the 
sense  of  *' proximate.**  This  instruction  was  not  found  er- 
roneous in  this  court.  The  court  had  under  consideration 
the  question  of  remote  and  proximate  negligence  as  affecting 
a  plaintiff's  right  to  maintain  an  action  in  Trow  v.  Railroad 
Co.,  24  Vt.  487,  58  Am.  Dec.  191,  and  note.  The  plaintiff  had 
negligently  permitted  his  horse  to  be  upon  the  highway,  from 
which  it  went  upon  the  defendant's  railroad,  where  it  was  in- 
jured. The  defendant  had  negligently  failed  to  fence  its  rail- 
road. After  discussing  the  question  and  decided  cases,  the 
court  says  :  **When  there  has  been  mutual  negligence,  and  the 
negligence  of  each  party  was  the  proximate  cause  of  the  in- 
jury, no  action  whatever  can  be  sustained.  In  the  use  of  the 
words  'proximate  cause*  is  meant  negligence  occurring  at  the 
time  the  injury  happened.  In  such  case  no  action  can  be 
sustained  by  either  for  the  reason  'that,  as  there  can  be  no 
apportionment  of  damages,  there  can  be  no  recovery.*  So, 
where  the  negligence  of  the  plaintiff  is  proximate,  and  that 
of  the  defendant  remote,  or  consisting  in  some  other  matter 
than  what  occurred  at  the  time  of  the  injury,  in  such  case  no 
action  can  be  sustained,  for  the  reason  the  immediate  cause 
was  the   act  of  the  plaintiff   himself.     Under  this  rule  falls 
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that  class  of  cases  where  the  injury  arose  from  the  want  of 
ordinary  or  proper  care   on   the   part  of  the  plaintiff  at  the 
time  of  its  commission.     These  principles  are  sustained  by- 
Hill   V.  Warren,    2  Starkie,  377 ;  Munroe  v,  Leach,  7  Metc« 
(Mass.)    274;    Parker  v.   Adams,    12    Mete.   (Mass.)  415^ 
Brownell  v.  Flagler,  5  Hill,  282 ;  Brown  v.  Maxwell,  6  HilU 
592  ;  Williams   v.    Holland,   6  Car.   &  P.  23.     On  the  6ther 
hand,  when  the  negligence   of  the  defendant  is  proximate^ 
and  that  of  the  plaintiff  remote,  the  action  can  well  be  sus- 
tained, although  the  plaintiff  is  not  entirely  without  fault.'" 
The  doctrine  of  this  case  was  followed  in  Hjfde  v.  Jamaica  ^ 
27  Vt.  458 ;  Templeton  v.  Montpelier,  56  Vt.  328,  and  in  Da- 
vis V.  Railroad  Co.,  66  Vt.  290,  29  Atl.  313.     In  Templeton 
V,  Montpelier  there  were  two.  highways  leading  from  Mont- 
pelier to  the  place  where  the   plaintiff  desired  to  go.      The 
referee   found  that  the  plaintiff  was  negligent    in  taking  the 
highway  where  the  accident  occurred,  but  was  guilty  of  no 
other  contributory  negligence.     This  court  held  that  his  neg- 
ligence was  remote,  and  permitted  him  to  recover.     In  Davis 
V.  Railroad  Co.,  the  defendant,  it  was  found,  owed  a  duty  to 
the  plaintiff  to  have  moved  the  grain  from  the  elevator  before 
it  was  destroyed  by  fire,  without  their  negligence  being  in- 
volved in  the  fire.     It  was  held  that  defendant's  negligence 
was  the  remote  cause  of  the  loss  of  the  plaintiffs'  grain,  and 
did  not  entitle  them  to  recover.     The  negligence  in  the  Case 
of  Trow  and  in  the  two  cases  last  named  consisted  in  bring- 
ing the  party  or  property  destro5'ed  to  the  place  of  the  acci- 
dent, as  the  parents'  negligence  in  the  case  under  considera- 
tion brought  the  intestate  into  the  street  where  the  cars  ran,, 
and  it  was  held  the  negligence  was  remote,  and,  when  that 
of  the  plaintiff,  did  not  defeat   his   right  of  recovery,  and^ 
when  that   of   the   defendant,    did   not  authorize  a  recovery. 
Hyde  v,  Jamaica  falls  within  same  class  as  Davis  v.  Railroad 
Co.     These  decisions   sustain   this   exception   taken  by  the 
plaintiff.     It  is  observable  that  in  each  of  the  cases  the  fail- 
ure to  discharge  a  duty  denominated  remote  negligence  was 
not  an  active  factor  of  the  accident  causing  damages,  but  a 
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factor  in  producing  a  condition  upon  which  the  proximate  or 
causal  negligence  of  the  other  party  operated.  Judgment 
reversed,  and  cause  remanded. 


NOTKS. 

« 

Injuries  to  Children — Negligence  of  Legal  Custodian  Innputed  to 
Child. — In  some  jurisdictions  it  is  held  that  the  ne;^ligent  conduct 
of  a  legal  custodian  in  allowing  a  child  non  sui  juris  to  be  negli- 
gently injured  is  contributory  negligence  which  will  be  imputed  to 
the  child. 

California, — Shierhold  z/.  North  Beach,  etc.,  R.  Co.,  40Cal.  447; 
Meeks  f.  Southern  Pac.  R.  Co.,  52  Cal.  604,  56  Cal.  513,  38  Am.  Rep. 
67. 

Delaware.— Kyne  v.  Wilmington,  etc.,  R.  Co.,  8  Houst.  (Del.)  185. 

/«rf/a«fl.— Jefferson ville,  etc.,  R.  Co.  v,  Bowen.  40lnd.  535;  Pitts- 
burgh, etc.,  R.  Co.  V.  Vining,  27  Ind.  513,  92  Am.  Dec.  269;  Lafay- 
-ette,  etc..  R.  Co.  v.  Huffman,  28  Ind.  287,  92  Am.  Dec.  318;  Hathaway  r . 
Toledo,  etc.,  R.  Co.,  46  Ind.  25;  Sullivan  v.  Toledo,  etc.,  R.  Co.,  58 
Ind.  26  ;  Indiana  Mfg.  Co.  v,  Millican,  87  Ind.  87 ;  Terre  Haute  St. 
R.  Co.  V.  Tappenbeck,  9  Ind.  App.  422:  Louisville,  etc.,  R.  Co.  r. 
Sears,  11  Ind.  App.  654. 

Kansas, — Atchison,  etc.,  R.  Co.  v.  Smith,  28  Kan.  541,  8  Am.  & 
'Eing.  R.  Cas.  327;  Horton  v,  Trompeter,  (Kan.  1894)  35  Pac.  Rep. 
1106. 

Maine, — Leslie  v,  Lewiston,  62  Me.  458  ;  Brown  v.  European,  etc., 
R.  Co.,  58  Me.  384;  O'Brien  v.  McGlinchy,  68  Me.  552. 

iV(2ry/fl«rf.— McMahon  v.  Northern  Cent.  R.  Co.,  39  Md.  438; 
Baltimore  City  Pass.  R.  Co.  v.  McDonnell,  43  Md.  534. 

Massachusetts. — L3'nch  v.  Smith,  104  Mass.  52,  6,Am.  Rep.  188  ; 
"Gibbons  v.  Williams,  135  Mass.  333 ;  McGeary  v.  Eastern  R.  Co.» 
135  Mass.  363,  15  Am.  &  Eug.  R.  Cas.  407 ;  O'Connor  v.  Boston,  etc., 
R.  Corp.,  135  Mass.  352,  15  Am.  &  Eng.  R.  Cas.  362 ;  Wright  v.  Wal- 
den,  etc.,  R.  Co.,  4  Allen  (Mass.)  283;  Grant  v.  Fitch  burg,  160  Mass. 
16,  39  Am.  St.  Rep.  449  ;  Casey  v.  Smith,  152  Mass.  294,  23  Am.  St. 
Rep.  842.  Compare  Wiswell  v.  Doyle,  160  Mass.  42,  39  Am.  St.  Rep. 
451. 

Minnesota. — Fitzgerald  v.  St.  Paul,  etc.,  R.  Co.,  29  Minn.  336,  8 
j\m.  &  Eng.  R.  Cas.  310,  43  Am.  Rep.  212. 

AVrr  York.— lh\  v.  Forty-second  St.,  etc.,  R.  Co.,  47  N.  Y,  323,  7 
Am.  Rep.  450;  Cosgrove  v.  Ogden.  49  N.  Y.  255,  10  Am.  Rep.  361; 
McVee  r.  Watertown,   92  Hun    (N.   Y.)    306;  Stackus   i/.  New  York 
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Cent.,  etc.,  R.  Co.,  79  N.  Y.  464;  Weil  r.  Dry  Dock,  etc.,  R.  Co.,  119 
N.  Y.  147  ;  Huerzeler  v.  Central  Cross  Town  R.  Co.,  139  N.  Y.  490 ; 
Kitchell  z'.  Brooklyn  Heigrhts  R.  Co.,  6  N.  Y.  App.  Div.  99 ;  Stone  v. 
Dry  Dock,  etc.,  R.  Co.,  115  N.  Y.  104  ;  Bennett  v.  Brooklyn  Heights 
R.  Co.,  1  N.  Y.  App.  Div.  205;  Lrinnen  v.  Albany  Ga^-Light  Co.,  44 
N.  Y.  459;  yLinga.m  v.  Bro>klyn  R.  Co.,  38  N.  Y.  456;  Cun- 
ningham V.  Brooklyn  City  R.  Co.,  104  N.  Y.  659.  5  N.  Y.  St. 
Rep.  737;  Albert  v.  Albany  R.  Co.,  5  N.  Y.  App.  Div.  544; 
Canavan  v.  Stuyvesant,  12  Misc.  Rep.  (N.  Y.  C.  PI.)  74 ;  Muller 
V.  Minken,  5  Misc.  Rep.  (N.  Y.  Super.  Ct.  >  444.  But  see  Hennessey 
V,  Brooklyn  City  R.  Co.,  6  N.  Y.  App.  Div.  206,  an  action  brought  by 
an  infant  less  than  two  years  of  age,  to  recover  for  injuries  sus- 
tained by  a  CDllision  with  the  defendant's  train  when  he  was  riding 
in  the  lap  of  his  mother,  the  father  driving  the  carriage.  It  was 
held  that  under  the  circumstances  the  negligence  of  the  father 
could  not  be  imputed  to  the  child,  as  the  latter  was  in  the  immediate 
custody  of  the  mother,  whose  negligence  only  was  imputable  to  the 
child.  And  see  also  Metcalfe  t/..  Rochester  R.  Co.,  12  N.  Y.  App.  Div. 
147;  Coghlan  v.  Third  Ave.  R.  Co.,  7  N.  Y.  App.  Div.  124. 

Same— Same— Doctrine  Denied. — In  other  jurisdictions  it  is  held 
that  the  negligence  of  its  legal  custodian  is  not  imputable  to  the 
child,  because  it  is  in  no  way  responsible  for  the  danger,  had  no 
volition  in  establishing  the  relation  of  privity  with  the  person 
whose  negligence  it  is  sought  to  impute  to  it,  and  should  not  be 
charged  with  the  fault  of  such  person  in  allowing  it  to  be  exposed  to 
danger  which  it  had   not   the  capacity  either  to   know   or  to  avoid. 

Untied  States.— Berry  v.  I^ake  Erie,  etc.,  R.  Co.,  70  Fed.  Rep.  679! 
Here  it  was  further  held  that  the  question  was  one  of  general  law, 
to  be  decided  by  a  federal  court  according  to  its  own  views,  uncon- 
trolled by  the  decisions  of  the  state  court.  The  decision  is  conttary 
to  the  rule  of  the  courts  of  Indiana,  in   which   state  the  case  arose. 

Alabama. — Government  St.  R.  Co.  v.  Hanlon,  53  Ala.  70 ;  Bay 
Shore  R.  Co.  v.  Harris,  67  Ala.  6. 

Connecticut. — Birge  v.  Gardner,  19  Conu.  507,  50  Am.  Dec.  261  ; 
Bronson  v.  Southbury,  37  Conn.  199;  Daley  v.  Norwich,  etc.,  R.  Co., 
26  Conn.  591,  68  Am.  Dec.  413. 

Georgia. — Ferguson  v.  Columbus,  etc.,  R.  Co.,  77  Ga.  102 ;  Atlanta, 
etc.,  Air-Line  R.  Co.  v.  Gravitt,  93  Ga.  369,  44  Am.  St.  Rep.  145. 

///i«^i5.— Chicajro  City  R.  Co.  v.  Wilcox,  (III.  1890)  24  N.  E.  Rep. 
419,  44  Alb.  L.  J.  70,  138  III.  370,  affirming  33  III.  App.  450,  explain- 
ing Hund  V.  Geier,  72  111.  393  ;  Toledo,  etc.,  R.  Co.  v.  Grable,  88  111. 
441 ;  Chicago  v.  Hesing,  83  III.  204,  25  Am.  Rep.  378 ;  Chicago  v. 
^tarr,  42  111.  174,  89  \m.  Dec.  422  ;  Chicago,  etc.,  R.  Co.  v.  Becker, 
76  III.  25,  84  111.  483  ;  Gavin    v.  Chicago,  97   111.  66,  37   Aifa.  Rep.  99  ; 
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Chicago,  etc.,  R.  Co.  v.  Gregory,  53  III.  226 ;  Pittsburg,  etc.,  R.  Co. 
V.  Bumstead,  48  111.  221,  95  Am.  Dec.  539  ;  Chicago  v.  Major,  18  III. 
349,  68  Am.  Dec.  553  ;  Aurora  Branch  R.  Co.  v.  Grimes,  13  111.  585; 
Chester  v.  Porter,  47  111.  66. 

Iowa. — McCauU  v,  Bruner,  91  Iowa  214 ;  Wymore  v.  Mahaska 
County,  78  Iowa  396,  16  Am.  St.  Rep.  449. 

Louisiana. — Westerfield  v.  Levis,  43  La.  Ann.  63. 

Michigan,— 1^2X\.\Mi\\  v.  Humphreys,  28  Am.  A  Eag.  R.  Cas.  597, 
57  Am.  Rep.  474,  note\  Shippy  r.  Au  Sable,  85  Mtch.  280.  Compare 
Apsey  V.  Detroit,  etc.',  R.  Co.,  83  Mich.  432. 

Missouri, — Frick  v,  St.  Louis,  etc.,  R.  Co.,  75  Mo.  542,  595,  8  Am. 
&  Eng.  R.  Cas.  280  ;  Boland  v.  Missouri  R.  Co.,  36  Mo.  490  ;  Winters 
V.  Kansas  City  Cable  R.  Co.,  99  Mo.  509.  17  Am.  St.  Rep.  591.  Corn- 
pate  Shaw  V.  Missouri  Pac.  R.  Co.,  104  Mo.  648. 

Nebraska,— l^w^  v.  Ames,  16  Neb.  139,  49  Am.  Rep.  716. 

New  Hampshire.— Bi&AiUon  v.  Blood,  64  N.  H.  565. 

New  Jersey.— ^Q^ra^n  v,  Phillipsburg  Horse  Car  R.  Co.,  52  N.  J. 
L.  446. 

North  Carolina. —'Bottoms  V.  Seaboard,  etc.,  R.  Co.,  114  N.  Car. 
699,  41  Am.  St.  Rep.  799. 

6>A«<?.— Belief ontaine,  etc.,  R.  Co.  r.  Synder,  18  Ohio  St.  400,98 
Am.  Dec.  175  ;  Cleveland,  etc..  R.  Co.  v.  Manson,  30  Ohio  St.  451; 
St.  Clair  St.  R.  Co.  v,  Eadie,  43  Ohio  St.  91,  54  Am.  Rep.  802,  23  Am. 
&  Kng.  R.  Cas.  269. 

Pennsylvania. — Erie  City  Pass.  R.  Co.  v.  Schuster,  113  Pa.  St.  412, 
57  Am.  Rep.  471 ;  Philadelphia,  etc.,  R.  Co.  v.  Long,  75  Pa.  St.  257; 
North  Pennsylvania  R.  Co.  v,  Mahoney,  57  Pa.  St.  187 ;  Smith  v. 
O'Connor,  48  Pa.  St.  218,  86  Am.  Dec.  582. 

Tennessee.— Shirley  v,  Whiteman,  1  Head  (Tenn.)  610. 
Texas. — Douglas  v.  Central  Texas,  etc,  R.  Co.,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  892 ;  Texas,  etc.,  R.  Co.  v,  Fletcher,  6  Tex.  Civ. 
App.  736  ;  Western  Union  Tel.  Co.  v,  Hoffman.  80  Tex.  420,  9  Ry.  & 
Corp.  L.  J.  455;  Allen  v.  Texas,  etc.,  R.  Co.  (Tex.  Civ.  App.  1894). 
27  S.  W.  Rep.  943. 

Vermont. — Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec.  67. 
Virginia.— ^oxloWi^  etc.,  R.   Co.  v.  Ormsby,  27  Gratt.  (Va.)  455; 
Norfolk,  etc.,  R.  Co.  v.  Groseclose,  88  Va.  267,  29  Am.  St.  Rep.  718. 
Washington. — Roth  v.  Union  Depot  Co.,  13  Wash.  525. 
West  Virginia. — Dicken  v.  Liverpool  Salt,  etc.,  Co.,  41  W.  Va.  511: 
Gunn  ?;.  Ohio  River  R.  Co.,  42  W.  Va.  676. 

Same— Distinction  between  Actions  by  Parents  and  Actions  in 
Behalf  of  Children. — There  is  a  distinction  between  cases  brought 
in  the  name  of  the  child  itself,  and  cases  brought  by  the  parents  to 
recover  for  the  injuries  sustained  by  them  by  reason  of  the  homicide 
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or  injury  of  the  child.     When  the  parents  sue,  their  neglig'ence  in 
exposing"  the  child  to  injury  will  bar  their  recovery. 

District  of  Columbia, — Moore  r.  Metropolitan'  R.  Co.,  2  Mackey 
(D.  C.)  437. 

Michigan, — Battishill  v,  Humphreys,  64  Mich.  514,  28  Am.  &  Eng. 
R.  Cas.  597. 

Mississippi. — Westbrook  v.  Mobile,  etc.,  R.  Co.,  66  Miss.  560,  14 
Am.  St.  Rep.  587. 

Pennsylvania, — Smith  v,  Hestonville,  etc..  Pass.  R.  Co.,  92  Pa.  St. 
450,  2  Am.  &  Bng^.  R.  Cas.  12,  37  Am.  Rep.  705  ;  Westerberg  v,  Kin- 
rua  Creek,  etc.,  R.  Co.,  142  Pa.  St.  471,  24  Am.  St.  Rep.  510. 

7>»if ^55^^. —Bamberger  v.  Citizens'  St.  R.  Co.,  95  Tenn.  18. 

Texas, — Williams  v,  Texas,  etc.,  R.  Co.,  60  Tex.  205,  15  Am.  & 
Kng.  R.  Cas.  403. 

And  this  is  a  correct  rule  in  all  jurisdictions.  But,  as  the  cases 
jnat  cited  show,  the  contributory  negligence  of  the  parent  will  not 
keep  the  child  from  recovering,  except  in  jurisdictions  that  have 
fully  adopted  the  rule  in  Hart  field  v.  Roper,  21  Wend.  (N.  Y.)  615,  34 
Am.  Dec.  273. 

In  this  case  it  was  held  that  parents  permitting  a  child  two  years 
old  to  be  in  a  public  highway  unattended  are  guilty  of  such  contrib- 
utory negligence  as  will  defeat  an  action  in  the  child's  name  for  an 
injury  done  to  it  by  the  negligence  of  a  traveler  in  the  highway. 
And  see  Krie  City  Pass.  R.  Co.  v.  Schuster.  113  Pa.  St.  412,  57  Am. 
Rep.  471;  Glassey  v.  Hestonville.  etc..  Pass.  R.  Co.,  57  Pa.  St.  172; 
North  Pennsylvania  R.  Co.  v.  Mahoney,  57  Pa.  St.  187. 

Whether  Negligence  of  Parent  Imputable  to  Child— Question  for 
Jury. — It  should  also  be  noted  that  in  some  of  the  cases  the  rule  of 
Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615,  34  Am.  Dec.  273,  is  held  in 
the  modified  form,  the  question  of  the  contributory  negligence  of 
the  parents  which  will  bar  the  child  being  held  a  question  of  fact 
for  the  jury,  not  of  law  for  the  court.  McGeary  v.  Eastern  R.  Co., 
135  Mass.  363,  15  Am.  &  Eng.  R.  Cas.  407;  O'Connor  v.  Boston,  etc.. 
R.  Corp.,  135  Mass.  352,  15  Am.  &  Eng.  R.  Cas.  362  ;  Texas  Mexican 
R.  Co.  V.  Herbeck,  60  Tex.  602;  Galveston,  etc.,  R.  Co.  v,  Moore,  59 
Tex.  64,  10  Am.  &  Eng.  R.  Cas.  746,  46  Am.  Rep.  265.  See  Parish 
V.  Eden,  62  Wis.  272  ;  Hoppe  v.  Chicago,  etc!,  R.  Co  ,  61  Wis.  357. 
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{Circuit  Court,  N,  Z>.  Ohio^  Nov.  $•>  tSgS.) 

Disfigurement  of  Girl — Matrimonial  Prospects — Damages. — Where 
a  girl  five  years  of  age  is  disfigured  through  the  aegligeace  of  a 
railroad  company,  the  jury  may  consider,  in  awarding  damages, 
what  effect  the  disfigurement  will  probably  have"  on  her  future  mat- 
rimonial prospects. 

Same — Same — Pleading. — In  an  action  for  such  negligence  loss  of 
marriage  prospects  need  not  be  specially  pleaded. 

Damages — Remittitur. — The  excess  of  a  verdict  may  sometimes  be 
remitted  in  the  appellate  court. 

Loss  of  Leg— Excessive  Verdict.* — The  negligence  of  defendant's 
servants  in  allowing  a  loaded  car,  without  control,  to  run  down  a 
steep  grade  in  a  street  resulted  in  the  loss  of  plaintiff*s  (a  girl  five 
years  of  age)  leg.  Held^  that  a  verdict  for  $10,000  would  not  be  dis- 
turbed ;  although  it  seemed  excessive. 

Excessive  Verdict— Province  of  Court.*— A  verdict  should  not  be 
set  aside  simply  because  it  is  excessive,  in  the  mind  of  the  court,  but 
only  when  the  excess  is  shocking  to  a  sound  judgment  and  a  sense 
of  fairness  to  the  defendant ;  and  where  there  is  any  margin  for  a 
reasonable  difference  of  opinion  in  the  matter,  the  view  of  the  court 
should  yield  to  the  verdict  of  the  jury,  rather  than  to  the  contrary. 

Railroads — Exclusive  Use  of  Street  — Presumptions.* — In  the  ab- 
sence of  evidence  to  the  contrary,  the  presumption  is  that  of  a  joint 
use  of  a  street  by  the  public  and  a  railroad  company. 

Contributory  Negligence  of  Children.* — While  it  is  the  duty  of 
children  to  exercise  ordinary  care  to  avoid  inj.uries,  ordinary  care 
on  their  part  is  that  degree  of  care  which  children  of  the  same  age, 
of  ordinary  care  and  prudence,  are  accustomed  to  exercise  under 
similar  circumstances. 

Same.* — Where  children  too  young  to  take  care  of  themselves  are 
astray  in  the  streets,  without  negligence  on  the  part  of  their  par- 
-ents,  the  risk  of  injuring  them  is  wholly  with  the  railroad  operatives 

*See  notes  at  end  of  case. 
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who  are  usiog*  the  streets  to  handle  their  cars  ;  and  the  liability  is 
not  confined  to  places  of  special  danger,  like  turntables,  but  is  of 
universal  application,  and  applies,  according  to  circumstances,  to 
the  protection  of  children  from  the  culpable  negligence  of  others. 

On  Motion  for  New  Trial. 

E,  B,  Leonard y  for  plaintiff. 
Jones  &  Anderson,  for  defendant. 

Hammond,  J.  With  reluctance,  I  have  concluded  to  over- 
rule the  motion  for  a  new  trial.  That  reluctance  grows  out 
of  the  size  of  the  verdict,  and  not  at  all  out  of  any  suggested 
errors  of  the  court  in  the  instructions  to  the  jury,  which  were 
as  favorable  to  the  defendant  as  could  be  reasonably  expected, 
under  the  proof  in  the  case. 

If  the  plaintiff  had  been  of  mature  years  when  the  injury 
occurred,  the  court  might  suggest  a  remittitur,  if  she  chose  to 
accept  it,  as  was  done  in  Wood  v.  Railroad  Co.,  88  Fed.  44, 
and  very  much  for  the  same  reason.  But  there  the  brakemau, 
although  without  negligence  in  his  own  conduct,  was  con- 
sciously engaged  in  a  hazardous  employment  and  voluntarily 
occupied  a  dangerous  place.  He  knew  that  railroad  operatives 
were  often  negligent  in  doing  their  work,  however  prudent  he 
might  himself  be.  The  child  did  not.  She  did  not  recognize 
that  loaded  cars  might  be  turned  loose  in  public  streets  to 
crash  across  the  pathway  she  was  following.  Therefore, 
might  not  the  jury  be  somewhat  justified  by  that  circumstance? 
Or,  at  least,  may  not  the  court  be  excused,  in  the  absence  of 
any  delicate  scales  for  measuring  such  damages  by  the  jury, 
in  allowing  the  larger  amount  to  stand  in  the  one  case  and 
not  the  other? 

However  this  may  be,  there  are  other  reasons  which  over- 
come the  reluctance  to  sustain  so  large  a  verdict,  and  mainly 
because  of  the  fact  that  the  plaintiff  here  is  a  girl.  It  was  the 
almost  fatal  injury  to  her  prospects  of  marriage,  the  chief 
reliance  of  woman  for  advancement  in  the  monetary  value  of 
their  lives,  that  influenced  the  Vixy,  no  doubt.  The  reasoning 
of  the  brakeman's  case  does  not  apply,  therefore,  in  its 
premises  of  fact,  to  that  of  a  girl  similarly  injured. 
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In  Grotenkemper  v.  Harris,  25  Ohio  St.  510,  514,  the 
supreme  court  of  Ohio,  approving  the  doctrine  of  Railroad 
Co.  V,  Barron,  5  Wall.  90,  and  applying  it  to  the  case  of  the 
death  of  a  child  by  the  wrongful  act  of  the  defendant,  in  a 
suit  by  its  next  of  kin,  under  the  statute  of  Ohio,  uses  this 
language : 

**The  deceased  at  the  time  of  his  death  was  a  mere  infant, 
and  it  could  not  properly  be  said  that  his  life  was  of  any 
present  pecuniary  value  to  any  one ;  and  the  only  basis  upon 
which  damages  for  pecuniary  injury  to  his  next  of  kin,  by 
reason  of  his  death,  could  be  predicated  and  allowed,  was  the 
one  given  by  the  court.  If  death  had  not  ensued  from  the 
injury  complained  of,  there  can  be  no  doubt  that  the  party 
injured,  although  an  infant,  could,  by  his  next  friend,  have 
maintained  an  action  against  the  wrongdoers,  and  have 
recovered  damages  commensurate  with  the  injury  sustained.'' 
Turning  to  the  action  of  the  trial  court,  we  find  that  what 
was  thus  approved  in  that  case  was  an  ^'allowance  of  damages 
other  than  such  as  would  immediately  and  directly  follow  from 
the  wrongful  act  of  the  defendant,"  and  might  include,  though 
more  difficult  of  application  in  case  of  a  mere  child,  such 
pecuniary  benefits  as  the  next  of  kin  ** would  probably  have 
derived  from  him  in  the  future."  And  the  jury  had  been 
told,  in  substance,  that  they  must  take  all  the  facts  and 
circumstances  into  consideration,  and  assess  such  damages 
as  the  next  of  kin  had  suffered  in  view  of  the  future  prospects, 
as  they  appeared  from  the  then  existing  circumstances  and 
the  ordinary  development  of  such  a  child.  There  is  not  a 
statute  governing  this  case,  but  the  rules  of  the  common  law 
for  measuring  the  damages  were  substantially  the  same  where 
there  was  no  death  and  the  injured  party  is  suing  in  his  own 
behalf,  and  the  supreme  court  of  Ohio  recognizes  this  in  the 

case  cited.  And,  on  this  rule,  I  am  unable  to 
oi??-SatHmo°'  see  why  a  girl  five  years  old  may  not  ask  the 
Damasres.  jury  to  cousidcr  what  cffcct  the  injury  of  disfig- 

urement will  probably  have  on  the  prospects  of 
her  marriage  when  she  reaches  the  age  of  womanhood,  and 
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"how  far  the  money  value  of  her  whole  life  may  be  blasted  by 
that  circumstance.  It  is  not  speculative  because  it  is  difficult 
to  estimate,  nor  in  any  other  sense  than  almost  every  element 
■of  damages  is  speculative  where  the  ascertainment  depends 
on  what  the  jury,  or  other  trior  of  the  fact,  **sliall  deem  fair 
and  just,'*  and  where,  being  '^uncertain  and  indefinite,"  the 
damages  are  no^  capable  of  adjustment  **with  precision  and 
accuracy,"  as  was  stated  in  the  Ohio  case.  The  estimate 
must  be  entire,  once  for  all,  and  hence  we  cannot  wait  to  see 
how  the  unknown  adversities  or  contingencies  of  the  future 
may  affect  the  question ;  as  if,  by  some  other  calamity,  those 
prospects,  which  we  presently  estimate,  should  turn  out  to 
have  had  no  existence  at  all ;  as  if  the  girl  should  die  before 
she  reaches  womanhood  ;  or,  having  reached  it,  should  find  a 
profitable  marriage  notwithstanding  the  disfigurement. 

In  the  case  of  Ernestine  Koch,  injured  on  shipboard,  a 
servant  girl,  who,  among  other  injuries,  received  a  wound  in 
the  forehead,  from  which  a  permanent  scar  resulted  that 
**somewhat  disfigured"  her,  Judge  Deady  allowed,  as  one 
item,  $500  for  the  scar,  concerning  which  he  uses  this 
language : 

**It  may  be  that  the  sum  of  $500  is  an  insufficient  compensa- 
tion for  such  a  blemish  upon  the  personal  appearance  of  the 
libelant.  But  it  does  not  appear  that  the  scar  will  affect  her 
personal  appearance,  so  as  to  make  her  presence  offensive  or 
painful  to  others,"  etc. 

And  then  he  says  this  : 

* 'Still  the  scar  will  be  a  permanent  disfigurement  of  her 
person,  for  which  she  is  entitled  to  some  compensation. 
Karr  z/.  Parks,  44  Cal.  49.  In  this  country,  at  least,  it  is 
still  open  to  every  woman,  however  poor  or  humble,  to 
obtain  a  secure  and  independent  position  in  the  community 
by  marriage.  In  that  matter,  which  is  said  to  be  the  chief 
end  of  her  existence,  personal  appearance — ^^comeliness — is  a 
consideration  of  comparative  importance  in  the  case  of  every 
daughter  of  Eve."  The  Oriflamme,  3  Sawy.  397,  Fed.  Cas. 
No.  10,  572  ;  3  Suth.  Dam.  268 ;  1  Suth.  Dam.  765. 
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The  are  other  familiar  instances  where  loss  of  marriage 
prospects  are  elements  of  damage,  as  in  seduction,  breach 
of  promise  (for  the  particular  loss  by  that  breach  of 
contract),  slander  or  libel  (under  some  circumstances),  and 
sometimes  of  false  representations  amounting  to  a  distinct 
and  actionable  injury.  Cooley,  Torts,  277;  3  Suth.  Dam. 
323.  An  injury  to  the  person  of  a  woman  affecting  her 
prospects  of  marriage  should  be  as  actionable  as  one  to  her 
character. 

The  petition  in  this  case  does  not  specially  plead  any  loss 
of  marriage  prospects,  but  in  a  case  like  this  it  is  difficult  to 
see  why  there  should  be  any  special  plea.     It  is  said  by  Mr. 

Sutherland  that   special  damages  are  required 
piSSiiS"*^       to   be   stated  in   the  declaration,  and  that  an 

unmarried  woman  cannot  secure  damages  on 
account  of  her  prospects  of  marriage  being  lessened  by  the 
personal  injury  for  which  she  sues,  unless  such  special 
damage  be  alleged;  for  which  he  cites  Hunter  v,  Stewart, 
47  Me.  419;  1  Suth.  Dam.  763,  765;  3  Suth.  Dam.  268,  and 
note.  Not  having  an  opportunity  of  examining  that  case  to 
see  the  age  of  the  woman,  its  bearing  is  not  fully  understood. 
But  presumably  it  was  a  woman,  and  not  a  child  of  five 
years  of  age,  as  to  which  it  could  hardly  be  said  that  she 
could  truthfully  set  up  any  special  plea  or  averment  as  to  a 
loss  of  marriage;  and,  therefore,  presumably  the  case,  and 
all  like  it,  would  fall  within  the  general  rule  of  pleading  that 
damages  not  following  directly  as  a  consequence  of  the 
particular  circumstances  must  be  specially  pleaded.  The 
loss  of  a  particular  prospect  of  marriage  must  be  specially 
pleaded,  no  doubt,  but  why  should  the  loss  of  the  general 
prospect  belonging  to  a  child  whose  injury  so  disfigures  her 
as  to  make  marriage  almost  impossible?  It  would  seem 
rather  to  fall  within  the  rule  of  the  Ohio  case  above  cited,  as 
applicable  to  a  girl's  prospects  in  the  future,  although  a 
mere  infant  now;  and,  generally,  within  the  doctrine  that 
such  a  loss  is  a  natural  consequence  of  the  injury,  and  not 
a  special  consequence,  very   much    like   the  loss  to  growing 
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crops,  which  may  be  compensated  m  damages.     Suth.  Dam. 
158,  187,  193-198.     ^ 

It  would  be  agreed  by  all  that  the  injury  to  this  plaintiff 
does  seriously  impair  her  prospects  of  marriage  when  she 
reaches  the  marriageable  age,  and  I  had  no  hesitation  in 
holding  that  such  impairment  is  an  element  of  damage  for 
the  consideration  of  the  jury.  It  is  not  more  likely  to 
unduly  influence  a  jury,  nor  is  it  more  difficult  of  estimatiop, 
than  any  other  element  of  damages  confessedly  within  their 
consideration  when  a  mere  child  is  injured,  nor  at  all  unlike 
most  of  the  elements  of  calculation  or  estimation  in  all  cases 
of  personal  injury.  It  all  depends  on  the  fair  judgment  of 
the  jury,  and  is  especially  subject  to  the  scrutiny  of  the 
court  and  its  power  to  control  excessive  verdicts,  as  was 
said  by  Cresswell,  J.,  in  Smith  v.  Woodfine,  1  C.  B.  (N.  S.^ 
660,  in  a  somewhat  analogous  estimation  of  damages  with- 
out the  aid  of  a  precise  rule.  3  Suth.  Dam.  323,  and  note; 
Id,  289;  1  Suth.  Dam.  810. 

Mr.  Justice  Story,  in  the  leading  federal  case  on  the 
duty  and  power  of  the  court  to  control  the  verdict  by  com  - 
pelling  a  remitiiiur  of  excessive  damages,  under  the  penalty 
of  a  new  trial,  describes  the  perplexity  of  every  judge  called 
upon  to  exercise  the  power  in  language  that  will  guide  and 
comfort  him  quite  as  well  as  any  enunciation  on  the  subject. 
He  says : 

"As  to  the  question  of  successive  damages,  I  agree  that 
the  court  may  grant  a  new  trial  for  excessive  damages.  So 
far  as  the  contrary  doctrine  may  be  supposed  to  be  main- 
tained by  Duberley  v.  Gunning,  4  Term  R.  651,  it  has  been 
qualified  or  overturned  in  Chambers  z/.  Caulfield,  6  East, 
244,  and  Hewlett  v.  Cruchley,  5  Tadnt.  277.  It  is  indeed 
an  exercise  of  discretion  full  of  delicacy  and  difficulty.  But 
if  it  should  clearly  appear  that  the  jury  have  committed  a 
a  gross  error,  or  have  acted  upon  improper  motiv'es,  or  have 
given  damages  excessive  in  relation  .to  the  person  or  the 
injury,  it  is  as  much  the  duty  of  the  court  to  interfere,  to 
13  (N  s)  A  E  R  Cas-^6 


722  PERSONAL  INJURIES  Vol  XIII 

(N8) 

Smith  V.  Pittsburgh  &  W.  Ry.  Co 

prevent  the  wrong,  as  in  any  other  case.  In  the  present 
case  there  were  many  aggravating  circumstances,  and  cer- 
tainly the  defendant  had  no  cause  of  action.  It  appeared  to 
tne  at  the  trial  to  be  a  strong  case  for  damages.  At  the 
same  time,  I  should  have  been  better  satisfied  if  the  damages 
had  been  more  moderate.  I  have  the  greatest  hesitation  in 
interfering  with  the  verdict,  and  in  doing  so  I  believe  that  I 
goto  the  very  limits  of  the  law,'*  etc.  Blunt  v.  Little,  3 
Mason,  102,  Fed.  Casi  No.  1,578. 

This  has  often  been  approved  by  other  courts,  and  by  the 
supreme  court  of  the  United  States.  Railroad  Co.  v,  Herbert, 
116  U.  S.  642,  647,  6  Sup.  Ct.  590;  Cattle  Co.  v,  Mann,  130 
U.  S.  69,  9  Sup.  Ct.  458,  where  Mr.  Justice  Harlan  care- 
fully refutes  the  contention  that  the  exercise  of  the  power  is 
unconstitutional,  and  points  out  the  distinction  between 
remitting  in  a  case  where  excess  is  the  only  infirmity  of  the 
verdict,  and  granting  a  new  trial  where  the  excess  indicates 
that  the  jury  have  been  guilty  of  the  misconduct  of  partiality, 
or  indifference  to  the  evidence,  or  to  the  case  of  the  defendant, 
so  that  their  verdict  is  tainted  with  the  suspicion  that  they 
may  have  altogether  ill-considered  it,  or  negligently  and 
imperfectly  discharged  their  duty,  not  only  as  to  the  amount 
of  damages,  but  in  other  respects .  And  Mr.  Justice  Gray, 
in  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696,  declares 
another  limitation  on  the  power  when  it  is  held  that  the  court 
cannot  arbitrarily  fix  a  sum  and  enter  a  verdict  for  it,  but 
must  leave  a  free  choice  to  the  plaintiff  of  remitting  or  taking 

a  new  trial.     So,  the  excess  of  a  verdict  may 
aSSSitti^.  sometimes  be  remitted  in  the  appellate  court. 

Railroad  Co.  v.  Harmon's  Adm'r,  147    U.  S. 
571,  13  Sup.  Ct.  557.    - 

Guided  by  these  cases,  I  have  concluded  to  let  the  verdict 
stand,  notwithstanding  my  own  dissatisfaction  with  its 
amount.  Otherwise  it  is  all  it  should  be.  There  can  scarcely 
xo88ofLeB-Ex-  be  a  more  flagrant  act  of  negligence  than  that 
«eaBiva  Verdict.    ^^  runuing  a  loadcd  car,  without  proper  control, 

down   a    steep    grade,  in    the    street    of    a    town,  and  ap- 
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patently  without  the    least  concern  for  any  injury  it  may 
do  to  persons  in  the  street,  or  who  may  be  in  the  street,  for 
all  the  operatives  know.     The  movement  should  have  been 
safeguarded   in  some  way;    at   least  by   some   preliminary 
observation  of  the  track  before  the  car  is  turned  loose,  made 
then  and  there,  to  see  that  no  one  is  in  the  way.     This  little 
girl  happened  to  be  passing,  or  lingering,  it  may  be,  wi^h 
child -like  play,  in  the  place  of  danger;  and  the  operatives, 
unconsciously,   no   doubt,   but   none   thp   less   negligently, 
without  any   outlooking  whatever,  abandoned  the   car,   of 
which  they  had  lost  control,  and  it  drove  another  car  over 
the  child,  crushing  her  leg  so  that  she  has  lost  it.     Now  I 
do  not  for  one  moment,  in  sustaining  this  verdict,  harbor  the 
idea  of  punishing  the  company  for   this   negligence   of   its 
servants,  reprehensible  as  it  was,  but  the  statement  is  made 
to  show  how  utterly  the  verdict  is  bare  of  any  other  possible 
infirmity  than  that  of  whatever  excess  there  may  be  in  it. 
The  jury  was  told  that  it  was  not  a  case  for  punitive  damages, 
and  cautioned  against  resentment  at  the  carelessness ;  also 
the  question  of  the  child's  own  discretion  and  negligence  was 
submitted  to  the  jury,  it  being  admitted  of  record  that  the 
mother  was  not  negligent  in  allowing  it  to  be  on  the  street; 
and  the  question  of  the  negligence  of  the  train  hands  was 
submitted  to  the  jury. 

The  defense  most  relied  on  was  that  the  child  was  a  tres- 
passer, of  which  something  will  be  said  hereafter;  which 
being  ruled  against  the  defendant  company,  the  jury  had  no 
other  issues  than  those  above  indicated,  and  decided  them 
all  properly,  except  that,  they  gave  a  larger  compensation 
than  the  court  would  have  given  if  trying  that  fact.  To 
illustrate  my  action  here,  I  may  properly  suggest  that,  in 
my  view  of  the  facts  concerning  the  child  and  her  injury, 
about  $7 ,000  would  have  been  a  reasonable  compensation. 
But  can  the  court  say  that  the  allowance  of  $10,000  was  error 
of  judgment  '*in  relation  to  the  person  or  injury*'  on  the  part 
of  the  jury?  In  a  certain  sense,  I  feel  that  this  question 
might  be  answered   in  the  affirmative ;  and  yet,  in  the  sense 
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that  the  court  must  respect  the  verdict  of  the  jury,   in  fact  as 
well  as  in  pretense  or  theory,  and  must  not  interfere  to  sub- 
stitute  its   own  judgment   for  that  of  the  jurors, — thereby 
violating  a  constitutional  privilege  to  have  the  fair  verdict  of 
a  jury,  and  not  the  fair  estimate  of  the  court, — I  say,  in  that 
sense,  I  am  constrained  to  answer  the.question  in  the  nega- 
tive.    A  crippled  woman   is    in  a  worse  condition  than  a 
crippled  man.     To  say  nothing  of  the  immense  loss  to  her 
in  the  matter   of  personal  attractiveness   in  respect  of  her 
chances  of  marriage,  always  her  main  reliance  for  a  support 
in  life,  the  infirmity  lessens  her  feebler  powers  of  meeting  the 
demands  upon  physical  exertion^below  the  degree  of  impair- 
ment resulting    to  a  man.     The   effect  on  her   spirits    and 
courage  is  more  depressing,  she  feels  the  loss  more  than  a 
man,  and  shrinks  from  the  exhibition  of  her  infirmity  that  is 
necessary  to  overcome  its  hindrances.     Then  there  are  the 
ordinary  elements  of  physical  and  mental  suffering,  now  and 
forever  during  her  life,  so  far  as  mental  suffering  goes,  to  be 
reckoned  by  the  jury.     No   doubt  they  felt  that  the  child 
should  be  liberally  compensated,  and  I  am  unwilling  to  dis- 
turb their  verdict,  simply  because  I  believe  it  is  their  honest 
verdict,  not  so  far  wrong  in  amount  as  to  demonstrate  mis- 
calculation or  idle  estimate,  and  certainly  not  passion  or 
prejudice.     I  should  not  feel,  as  Mr.  Justice  Story  did, 
that  I  was  safely  within  the  limits  of  the  law,  if  I  imposed 
the  penalty  of  a  new  trial  on  the   plaintiff  by  asking  ^re- 
mittiiur. 

I  have  extended  this  opinion  in  order  to  explain,  as  best  I 
may,  the  considerations  that  have  controlled  that  discretion 
imposed  by  law  upon  the  court  in  dealing  with  a  verdict  that 

does  seem  excessive,  and  yet  which  I  cannot 
SSt^?K?tacrof   conscientiously,  and  commendably  to  my  own 

intelligence,  disturb.  A  verdict  should  not  be 
set  aside  simply  because  it  is  excessive,  in  the  mind  of  the 
court,  but  only  when  the  excess  is  shocking  to  a  sound 
judgment  and  a  sense  of  fairness  to  the  defendant.  Where 
there  is  any  margin  for  a  reasonable  difference  of  opinion  vx 
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the  matter,  the  view  of  the  court  should  yield  to  the  verdict 
of  the  jury,  rather  than  the  contrary. 

The  next  most  important  ground  for  a  new  trial  is  the 
contention,  made  vigorously  at  the  trial  as  now,  that  the 
plaintiff  was  a  trespasser.  There  is,  in  my  judgment,  not 
the  slightest  foundation  for  this  position.  It  depends  wholly 
upon  a  bare  assumption  of  an  exclusive  right  to  the  street  on 
which  the  tracks  were  laid.  There  is  not  a  particle  of  proof 
of  it.  If  that  exclusive  right  exists,  it  could  be  readily 
proved.  What  does  it  matter  that  the  city  has  power,  under 
the  statutes  of  Ohio,  to  grant  an  exclusive  right  to  a  railroad 
company  to  use  the  street,  if  the  grant  has  not  been  made? 
If  it  has  been  made,  there  should  be  an  ordinance,  a  con- 
tract, or  some  other  muniment  of  the  fact ;  or,  if  there  be 
some  other  sufficient  grant,  no  matter  what  or  how,  we 
should  have  been  furnished  with  the  proof  of  it.  We  are 
asked  to  treat  the  child  as  estray  upon  the  company* s  private 
grounds,  where  there  was  no  obligation  to  look  out  for  her, 
unless  her  presence  and  danger  were  known  at  the  time, upon 
not  a  whisper  of  proof  from  any  witness,  nor  the  production 
of  any  document.  Why?  Upon  a  suggestion  in  argument 
that,  in  the  absence  of  all  proof,  the  presumption  is  that  of  a 
grant  of  an  exclusive  right  to  the  use  of  the 
street.  The  court  charged  the  jury  that  the  or-  5^?um^" 
dinary  presumption  is  that  of  a  joint  use  by  the  tionJ.  '^"^ 
public  and  the  company  until  there  should  be 
proof  of  some  kind  to  the  contrary, — either  of  a  grant  of 
some  larger  use,  or,  possibly,  proof  of  a  long -continued  ex- 
clusive use,  by  prescription,  as  it  were,  or  otherwise.  I  ad- 
here to  this.  If  such  exclusive  use  existed  as  a  fact,  or  if 
there  were  a  subsisting  right  to  it,  it  would  not  have  been 
left  to  any  presumptions,  even  where  possibly  they  might 
operate,  but  the  best  proof,  the  grant  itself,  would  be  forth- 
coming, or  else  proof  aliunde  of  the  facts  necessary  to  estab  - 
iish  it.  The  circumstances  here  do  not  indicate  any  necessity 
for  presumptions  or  a  reliance  upon  them,  and  the  conten- 
tion seems  altogether  gratuitous. 
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But,  more  than  this,  if  the  right  of  use  were  exclusive, 
there  was  proof  in  this  case  that  the  public  had  been  allowed 
to  pass  over  and  along  the  street,  or  private  right  of  way,  if 
you  please,  constantly,  and  without  the  least  restraint,  as  if 
it  were  still  a  street  and  a  joint  use  existed.  In  the  case  of 
Harriman  v.  Railroad  Co.,  45  Ohio  St.  11.  12  N.  E.  451,  it 
was  held  that : 

**Even  where  the  structures  of  the  railroad  company  were 
on  its  private  property,  and  it  for  a  long  time  permits  the 
public,  including  children,  to  travel  and  pass  habitually  over 
its  road  at  a  given  point  without  objection  or  hindrance,  it 
should,  in  the  operation  of  its  trains  and  management  of  the 
road,  so  long  as  it  acquiesces  in  such  use,  be  held  to  antici- 
pate a  continuance  thereof ;  and  it  is  bound  to  exercise  care 
accordingly,  having  due  regard  to  such  probable  use,  and  pro- 
portioned to  the  probable  danger  to  persons  using  its  road." 

The  verdict  of  the  jury  is  conclusive  on  the  question  of  the 
child's  own  want  of  contributory  negligence,  and  it  is  well 
supported  by  the  facts  as  applicable  to  a  child  so  young  as 
five  years.  The  defendant  disclaimed  on  the  record  any 
blame  of  the  parents.  Railroad  Co.  v.  Stout,  17  Wall.  657, 
660.  There  remained,  then,  only  the  question  whether  the 
child  was  of  discreet  judgment,  and  able  to  take  care  of  it- 
self, under  the  circumstances,  and  whether  it  was  chargeable 
with  negligence  under  the  circumstances,  including  that  of 
its  tender  years.  These  were  issues  properly  submitted  to 
the  jury,  in  my  judgment,  and  the  cases  supporting  the  in- 
structions given  on  the  subject  were  cited  in  the  charge  it  - 
self,  and  largely  quoted  to  the  jury.  Railroad  Co.  v.  Stout. 
17  Wall.  657  ;  Railroad  Co.  v.  McDonald,  152  U.  S.  262.  278, 
14  Sup.  Ct.  619;  Rolling-Mill  Co.  v,  Corrigan,  46  Ohio  St. 
283,  291,  20  N.  E.  466;  Harriman  v.  Railroad  Co.,  45  Ohio 
St.  11,  12  N.  E.  451. 

The  supreme  court  of  Ohio  and  that  of  the 
NeKii^ncoof       United  States  are  in  accord  on  the  subject  of  the 

Ohlldren.  -' 

negligence  of  children,  whatever  conflict  there 
may  be  elsewhere ;  and  the  sound  rule  was  quoted  from  that 
of  Ohio,  as  follows  : 
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**In  the  application  of  the  doctrine  of  contributory  negli- 
gence to  children,  *  *  *  their  conduct  should  not  be 
judged  by  the  same  rule  which  governs  that  of  adults ;  and> 
while  it  is  their  duty  to  exercise  ordinary  care  to  avoid  inju- 
ries of  which  they  complain,  ordinary  care  for  them  is  that 
degree  of  care  which  children  of  the  same  age,  of  ordinary- 
care  and  prudence,  are  accustomed  to  exercise  under  similar 
circumstances."     Rolling -Mill  Co.  v,  Corrigan,  supra. 

The  plaintiff  was  at  that  time  five  years  old.  Her  mother 
had  admonished  her  from  straying  away  from  home  and  go- 
ing across  the  railroad  tracki  and  had  punished  her  for  it. 
On  this  occasion  she  had  gone  out  alone,  but  unknown  to  the 
mother,  and  inferentially,  possibly,  she  stopped  to  play  at  a 
sand  pile  close  to  the  track,  though  the  proof  of  her  move- 
ments is  very  meager.  The  whole  matter  was  left  to  the 
jury,  and  they  find  she  was  not  negligent,  according  to  her 
age,  and  not  appreciative  of  her  danger  because  of  her  age. 

There  was  not  in  the  proof  a  suggestion  that  the  opera- 
tives knew  of  her  presence,  or  had  any  ground  of  suspecting 
it,  further  than  the  fact  that  the  people  thereabouts,  includ- 
ing children,  constantly  used  the  pathway  across  the  street 
and  the  railroad  tracks  in  going  to  and  fro.  The  court 
charged  the  jury  that  they  did  not,  under  the  circumstances^ 
owe  any  particular  duty  to  this  particular  child  on  this  partic- 
ular occasion,  but  that  they  owed  a  general  duty  to  all  the 
children  of  the  public  that  might  be  found  using,  straying 
upon,  loitering,  or  playing  in  the  streets;  but  that  it  was 
only  such  care  as  should  be  taken  by  ordinarily  prudent  and 
careful  men,  under  like  circumstances,  for  the  purpose  of 
their  reasonable  protection  ;  and  the  test  of  ordinary  care,  as 
proven  by  that  which  ordinary  usage  in  the  business  de- 
mands, was  given  from  Titus  v.  Railroad  Co.,  136  Pa.  St. 
618,  626,  20  Atl.  517.  This  instruction  was  applied  to.  the 
facts,  and  the  jury  were  told  that  when  loaded  cars  were  left 
to  run  on  the  street  alone,  before  the  movement  began  or  be- 
came dangerous,  some  attention  should  be  had  to  seeing  that 
children  were  not  in  the  way  or  in  danger.     There  was  abso- 
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lately    no    attention    in    this   case,    but    the    maneuver    of 
jg^^^  sending  the  car  down  the  grade  was  undertaken 

in  the  apparent  reliance  that  every  one  in  the 
way  or  in  danger  would  get  out  and  prudently  take  care  of 
themselves.  This  ordinarily  may  be  a  safe  reliance  as  to 
adults  and  older  children,  but  not  as  to  those  too  young  to 
take  care  of  themselves;  and  while  such  very  young  chil- 
dren, perhaps,  are  not  often  astray,  sometimes  they  are,  and 
if  the^parents  are  not  negligent,  and  they  are  not  of  discreet 
mind  themselves,  the  risk  of  injury  is  wholly  with  the  rail- 
road operatives  who  are  using  the  streets  to  handle  their 
cars.  Possibly  railroad  operatives  never  think  of  this  liabil- 
ity to  stray  children,  too  young  to  keep  out  of  the  way,  but 
nevertheless  it  exists ;  and  the  ever-present  defense  or  re- 
liance upon  contributory  negligence  must  fail  them,  if  the 
iury  find  that  the  child  is  too  young  to  be  accountable  for 
any  negligence  there  may  be  about  its  being  in  dangerous 
places.  This  liability  is  not  confined,  as  counsel  suggest,  to 
cases  where  the  company  does  not  guard  sufficiently  places 
of  danger,  like  a  turntable,  enticing  to  children  as  a  play- 
thing and  playplace,  but  is  of  universal  application,  and 
applies,  according  to  circumstances,  of  course,  to  the  pro- 
tection of  children  from  the  culpable  negligence  of  others.  It 
must  be  so,  or  children  who  cannot  take  care  of  themselves, 
because  they  are  unconscious  of  danger,  would  be  the  victims 
of  negligence,  without  right  or  hope  of  redress.  Their  lives 
would  be  unprotected,  wholly,  if  this  were  not  so.  I  am 
satisfied  with  the  charge  of  the  court  on  that  subject  as  alto- 
gether sound.  Not  being  a  trespasser,  the  plaintiff  was  en- 
titled to  that  protection  which  is  above  indicated.  Motion 
overruled.  

NOTES. 

Torts  to  the  Person— Prospective  Damages  Recoverable. — Sec 
g-enerally  8  Am.  &  Eag.  Enc.  Law  (2nd  Ed.)  688. 

Court  Will  Interfere  only  when  Amount  Indicates  Abuse  of  Discre- 
tion on  Part  of  Jury.— See  generally  8  Am.  &  Eng.  Enc.  Law 
(2nd  Ed.)  829. 
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Railroads  in  Streets— Mutual  Rights  of  Companies  and  Citizens. — 
See  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  noie,  726. 

Degree  of  Care  Required  of  Children. — See  Adams  v.  Southern  Ry. 
Co.  (C.  C.  A.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  747,  SLtidnofe,  755,  et  seg. 

Children  of  Tender  Years. — Children  so  young  as  to  be  non  sui 
Juris  cannot  be  charged  with  contributory  negligence.  See  gener- 
ally 7  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  405. 


St.  Louis,  I.  M.  &  S.  Ry.  Co. 
Waren. 

{Supreme  Court  of  Arkansas ^  Nov.  5,  i8g8.) 

Witnesses.— The  trial  court  properly  refused  to  allow  an  infant 
tinder  10  years  of  age  to  testify. 

Duty  to  Keep  Lookout.*— In  an  action  against  a  railroad,  it  was 
error  to  instruct,  in  substance,  that  it  is  the  duty  of  persons  running 
trains  to  keep  a  constant  lookout  for  persons  or  property  upon  the 
track  ;  and  that  a  railroad  is  liable  for  all  injuries  resulting  from 
failure  to  keep  such  lookout,  and  the  burden  is  upon  railroad  to 
prove  that  the  lookout  was  maintained. 

Instructions. — Defendant  requested  the  court  to  instruct  that  the 
jury  should  find  for  defendant  unless  by  the  exercise  of  "ordinary 
care'*  plaintiff  could  have  been  discovered  upon  the  track  in  time  to 
avoid  the  injury.  Held,  that  defendant  was  not  prejudic€;d  by  the 
substitution  of  "due  care"  for  "ordinary  care,"  it  not  having  re- 
•quested  that  the  meaning  of  "due  care"  be  explained  to  the  jury. 

Misleading  Instructions. — In  such  action,  it  was  proper  to  refuse 
to  instruct,  in  substance,  that  trainmen  are  not  required,  as  a  matter 
of  law,  to  notice  and  obey  signals  given  by  strangers,  there  being 
evidence  tending  to  show  that  the  injury  might  have  been  avoided 
had  such  signals  been  seen. 

Remarks  of  Counsel.— In  such  an  action,  where  the  verdict  is  so 
•excessive  as  tp  appear  the  result  of  prejudice  or  passion  on  the  part 
of  the  jury,  caused  by  improper  remarks  of  counsel  not  rebuked,or  not 
sufficiently  rebuked  by  the  court,  such  remarks  are  grounds  for 
reversal. 


*See  Bias  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  anteyp,  616  and 
noie,  p.  631. 
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Damages — Earnings  and  Expenses  during  Infancy.* — ^In  an  action 
by  an  infant  of  2yi  years  of  age  for  personal  injuries  sustained  bT> 
plaintiff,  there  can  be  no  recovery  for  probable  earning's  and  living 
expenses  during  his  infancy. 

Measure  of  Damages. — In  such  action,  all  plaintiff  could  recover 
(exemplary  damages  not  being  asked  for  or  allowed)  was  for  his 
probable  loss  of  earnings  and  increased  expenses,  after  he  reached 
the  age  of  21  years,  past,  present,  and  future  pain,  and  for  personal 
disfigurement,  resulting  from  his  injuries. 

Length  of  Life. — Plaintiff's  right  to  recover  for  probable  loss  of 
earnings  and  increased  expenses  was  limited  to  29)4  years,  the 
probable  remainder  of  his  life  after  the  twenty  first  year  of  his  age. 

Interest. — In  such  an  action,  the  value  of  the  use  of  thfe  money 
allowed  for  such  probable  loss  of  earnings  and  increased  expenses 
should  be  considered. 

Excessive  Verdict. — Plaintiff,  as  the  result  of  the  accident,  lost 
both  hands,  and  one  leg  and  foot  were  so  injured  as  to  render  him 
permanently  lame.  Held,  that  a  verdict  of  $40,000  was  so  excessive 
as  to  appear  the  result  of   prejudice  or   passion  on  the  part  of   the 

jury- 
On  Motion  to  Remit. 

Remittitur. — In  such  action,  it  not  appearing  that  plaintiff's, 
right  to  recover  is  free  from  doubt,  the  case  does  not  come  within 
the  rule  allowing  a  remittitur  to  be  entered,  as  requested  by 
plaintiff. 

Appeal  by  defendant  from  Bradley  county  circuit  court. 
Reversed. 

DodjB^e  &  Johnsoiiy  for  appellant. 
Geo.  W,  J/wf/// J,  for  appellee. 

Battle,  J.  Ester  Waren,  a  child  about  lli  years  old„ 
was  knocked  down  and  seriously  injured  by  one  of  the  trains 
of  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
^.     „      ^  Company.      He  instituted   this   action  against 

the  railway  company  to  recover  the  damages 
he  suffered  by  reason  of  his  injury.  The  main  facts  in  the 
case  are  as  follows  : 

On  the  24th  of  December, 1894, one  of  the  defendant's  trains, 
composed  of  seven  cars,   a  caboose,  and  an  engine,  going 

*See  Gulf,  C.  «&  S.  F.  Ry.^Co.  z'.  Johnson  et  aL  (Tex.),  11  Am.  * 
EJng.  R.  Cas.,  N.  S.,  291  ^n6.  note,  p.  297. 
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north,  arrived  at  Portland,  a  town  in  Ashley  county,  in  this- 
state.  It  arrived  about  3.15  in  the  afternoon,  and,  after 
stopping  at  the  depot  for  a  short  time,  received  orders  to- 
move  on  the  side  track,  and  await  the  arrival  and  passing  of 
a  south-bound  train  due  at  3.12  p.  m.  In  obedience  to 
these  orders  it  backed  down  the  main  track,  according  to  the 
testimony  of  some  witnesses,  at  the  rate  of  6  to  8  miles,  and 
of  others,  at  the  rate  of  10  to  12  miles,  an  hour.  While 
the  train  was  backing,  some  witnesses  say  that  the  bell  upon 
the  locomotive  or  engine  was  ringing;  and  others,  that  they 
did  not  hear  it;  some  say  that  there  were  two  brakemen 
upon  the  cars,  keeping  a  lookout;  and  others,  that  they  saw 
no  one,  although  they  looked  to  see  if  any  one  was  upon  the 
train  for  that  purpose.  About  or  during  this  time  Ester 
Waren  was  pursuing  a  flock  of  domestic  geese  in  the  street, 
not  far  from  the  train.  His  aunt  was  sent  to  take  him  back 
to  the  house  where  his  mother  was,  which  was  about  60 
yards  from  the  railroad  track,  and  near  to  where  the  boy  was 
playing.  As  the  aunt  approached,  the  boy  fled,  and  she  pur- 
sued. In  his  effort  to  escape  he  ran  upon  the  railroad  track, 
in  front  of  the  backing  train,  at  a  distance  therefrom  which 
was  variously  estimated  by  witnesses  to  be  from  12  feet  to  60 
yards.  His  mother,  seeing  his  danger,  screamed  aloud,  and 
thereby  gave  a  signal  of  great  distress.  Others  hollooed  and 
waved  their  hands  in  an  earnest  effort  to  attract  the  atten  - 
tion  of  the  trainmen  to  the  boy's  situation.  But  these  sig- 
nals of  danger  and  distress  were  not  seen  or  heard.  The 
train,  unchecked  in  its  speed,  struck  the  boy,  ran  over  him, 
cutoff  both  of  his  hands,  and  lacerated  and  seriously  inj^ired 
one  leg  and  foot.  From  these  injuries  he  suffered  excru  - 
ciating  pain.  Opiates  were  necessarily  administered  to 
enable  him  to  endure  it.  When  not  asleep,  he  cried  for  his 
hands.  He  continued  in  that  condition  from  four  to  six 
weeks.  He  has  n^er  been  able  to  walk.  He  moves  about, 
with  great  difficulty,  by  hopping,  and  in  that  way  can  travel 
only  a  short  distance  without  resting. 

Upon  evidence  tending  to  prove  the  foregoing  facts,  which 
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was  adduced  in  a  trial  before  a  jury,  a  verdict  was  returned 
in  favor  of  the  plaintiff  against  the  defendant  for  the  sum  of 
$40,000,  and  a  judgment  was  rendered  accordingly.  The 
defendant  insists  that  this  judgment  should  be  reversed  for 
the  following  reasons  :  (1 )  Because  the  court  erred  in  refus  - 
ing  to  allow  Earle  Newton,  a  lad  of  the  age  of  eight  years,  to 
testify  in  behalf  of  the  defendant.  (2)  Because  the  court 
erred  in  instructing  the  jury  at  the  instance  of  the  plaintiff, 
and  over  the  objections  of  the  defendant,  as  follows  :  **(l) 
It  is  the  duty  of  all  persons  running  trains  in  this  state  upon 
any  railroad  to  keep  a  constant  lookout  for  persons  and 
property  •  upon  the  track  of  any  and  all  railroads ;  and,  if 
any  person  or  property  shall  be  killed  or  injured  by  the 
neglect  of  any  employees  of  any  railroad  to  keep  such  look- 
out, the  company  owning  and  operating  any  such  railroad 
shall  be  liable  and  responsible  to  the  person  injured  for  all 
damages  resulting  from  neglect  to  keep  such  lookout,  and  the 
burden  of  proof  shall  devolve  upon  such  railroad  to  establish 
the  fact  that  this  diity  has  been  performed.'* 

(3)  Because  the  court  erred  in  refusing  to  instruct  the  jury 
at  the  instance  of  the  defendant  as  follows  :  '*The  court  in- 
structs the  jury  that  no  railway  company  can  be  held  liable 
for  neglect  where  plaintiff,  by  his  own  negligence,  has  con- 
tributed to  the  injury,  unless  it  was  a  willful  injury,  or  one 
resulting  from  want  of  ordinary  care  on  the  part  of  the  com  ■ 
pany  to  avert  it  after  plaintiff's  negligence  has  been 
discovered.  And  you  must  consider  this  without  regard  to 
the  amount  of  negligence  on  each  side.  In  other  words, 
although  you  should  believe  that  defendant  company  was  in 
this  case  guilty  of  some  negligence,  and  at  first  this  negli- 
gence was  the  greater,  still  you  must  find  for  defendant  if  you 
further  believe  that  the  injury  was  caused  by  Ester  Waren 
appearing  suddenly  and  without  warning  upon  defendant's 
track  so  near  a  backing  train  that  his  dangerous  position, 
by  the  exercise  of  ordinary  care,  was  not  discovered  in  time 
to  avoid  the  injury," — and,  in  striking  out  the  words  **ordi- 
aiary  care,"    wherever  they   appear  in   the  instruction,  and 
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substituting  therefor  the  words  **duecare,''  and  giving  it  as 
modified. 

(4)  Because  the  court  erred  in  refusing  to  give  other  in- 
structions at  the  request  of  the  defendant,  and  striking  out 
the  words  ** ordinary  care,"  wheresoever  they  appear  therein ^ 
and  substituting  therefor  the  words  **due  care,"  and  giving 
them  as  modified. 

(5)  Because  the  court  erred  in  refusing  to  instruct  the  jury 
at  the  request  of  the  defendant  as  follows  :  **(3l)  The  court 
instructs  the  jury  that  in  the  due  and  proper  management  of 
its  trains,  and  in  the  movement  thereof,  the  defendant's 
employees  were  not  required,  as  a  matter  of  law,  to  notice 
and  obey  signals  given  by  persons  not  in  the  employ  of  the 
defendant  company." 

(6)  Because  one  of  plaintiff's  attorneys  made  improper 
statements  while  addressing  the  jury. 

(7)  Because  the  damages  rendered  are  excessive,  and  ap- 
pear to  have  been  assessed  by  the  jury  under  the  influence  of 
passion  or  prejudice. 

We  will  consider  the  alleged  errors  in  the  order  stated. 

First.  The  court  properly  refused  to  allow  Earle  Newtott 
to  testify.     He,  being  under  the  age  of  ten  years,       _,,^ 
was  incompetent  to  testify,  under  the  statutes 
of  this  state.     Sand.  &  H.  Dig.  §  2916,  subd.  2. 

Second.  The  instruction  as  to  **the  duty  of  all  persons  run- 


ning trains  in  this  state  upon  any  railroad  to       Duty  to  Keep 
keep  a  constant  lookout  for  persons  and  prop-       i^o*©"'- 


erty  upon  the  track,"  should  not  have  been  given.  An  in- 
struction to  the  reverse  was  held  to  be  correct  in  Railway  Co. 
V,  Russell,  62  Ark.  185,  34  S.  W.  1059.  Unexplained  by 
other  instructions,  it  would  have  been  prejudicial  to  the  de- 
fendant. 

Third  and  Fourth.    In  striking  out  the  words  ** ordinary 
care"  in  the  instructions   asked  for  by  the  defendant,  and 
substituting  therefor  the  words  **due  care,"  the       instruction* 
court  did  not  alter  the  legal  meaning  of  the  in  - 
structions.      The  modification  was  unnecessary.     The  de- 
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fendant  should  have  asked  for  an  instruction  explaining  to 
the  jury  what  was  meant  by  the  words  **due  care.**     Failing 
to  do  so,  it  has  no  right  to  complain  of  the  substitution. 
Fordyce  z.  Jackson,   56  Ark.   594,  602,  20  S.  W.  528,  597. 
Fifth.  The  instruction  as  to  the  duty  of  the  defendant's 
employees  to  notice  and  obey  signals  given  by 
JSucuSMf^*^"      persons  who  are  not  employed  by  it  was  prop- 
erly refused. 
Sixth.  In  his  speech  before  the  jury,  after  the  close  of  the 
evidence,  R.   E.   Craig,  one  of  plaintiff's  attorneys,    said : 
**Mr.  Taylor,  in  examining  the  witnesses,  asked  the  question 

if  their  recollection  was  quite  clear  about  things 
oSSSS^***'  that  happened  two  years  ago  and  if  that  was 

not  a  long  time  to  remember  the  words  of  a  man. 
For  almost  that  length  of  time  the  plaintiff  in  this  case,  poor 
and  poverty  stricken,  by  changes  of  venue,  by  motions  for 
continuances,  and  by  those  means  known  to  those  lawyers 
who  undertake  to  conduct  the  railroad  cases  in  this  coun- 
try—' * 

The  defendant  here  objected  to  the  remarks,  and  the  court 
interrupted  the  speaker,  saying,  **Brother  Craig,  thpre  is  an 
exception  to  your  remarks."  The  speaker  then  continued : 
**I  stand  on  the  remarks.  The  record  shows  everything  I 
have  said.  By  those  means,  I  say,  and  for  that  length  of 
time,  they  have  succeeded  in  holding  the  plaintiff  in  this  case 
in  abeyance ;  but  I  am  proud  to  say*  to  you,  gentlemen  of  the 
jury,  to-day,  that  we  have  them  at  last  where  they  can  shirk 
no  longer  by  any  means  known  to  the  law,  and  that  we  now 
have  the  privilege  of  presenting  to  a  jury  of  twelve  honorable 
and  honest  and  impartial  jurors  this  case,  and  the  injuries  to 
Kster  Waren." 

Defendant  at  the  time  objected  to  the  above  remarks  by 
plaintiff's  counsel,  but  the  court  permitted  him  to  proceed 
and  make  said  remarks  to  the  jury,  over  the  said  objections 
of  the  defendant,  to  which  action  of  the  court  and  counsel 
the  defendant  at  the  time  saved  exceptions.  At  the  close  of 
said  attorney's  argument  the  court  instructed  the  jury  that 
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the  above  remarks  were  improper,  and  they  should  pay  no 
attention  thereto ;  specifically  calling  their  attention  to  what 
ivas  said  of  change   of  venue  and  motions  for  continuances. 

In  another  portion  of  his  argument  to  the  jury,  said  attor- 
ney, R.  E.  Craig,  was  further  permitted  by  the  court  to  make 
use  of  the  following  language  : 

'*If  Hall  and  Meadows  had  not  come  before  this  jury  and 
testified  exactly  what  the  railroad  wanted  them  to  testify  to 
(that  is,  that  the  bell  was  ringing,  .and  that  Hall  and  Mead- 
ows were  in  their  places),  what  would  have  been  the  conse- 
quences? They  would  have  received  their  'walking  papers.' 
There  has  never  been  a  case  before  a  jury  where  the  railroad 
employees  did  not  come  before  the  jury  and  testify  everything 
that  was  necessary  for  them  to  testify  in  order  to  maintain 
their  places.'* 

The  language  used  by  counsel  was  highly  improper,  and 
for  the  use  of  it  the  speaker  deserved  the  rebuke  of  the  court. 
The  rebuke  given,  if  it  may  be  called  such,  was  too  mild  to 
impress  the  jury  with  a  proper  conception  of  the  wrong  done. 

We  have  repeatedly  condemned  statements  before  juries 
without  evidence  to  support  them,  and  called  attention  to  the 
duties  of  courts  in  such  cases.  In  Railway  Co.  v.  Sokal,  61 
Ark.  130,  32  S.  W.  497,  we  said  :  **Arguments  by  counsel  of 
the  evidence  adduced,  and  the  law  as  given  by  the  court,  are 
allowed  only  to  aid  them  (the  jury)  in  the  discharge  of  their 
duty.  Within  these  limits,  counsel  may  present  their  client's 
•case  in  the  most  favorable  light  they  can.  When  they  go 
beyond  them,  and  undertake  to  supply  the  deficiencies  of 
their  client's  case  by  assertions  as  to  facts  which  are  unsup- 
ported by  the  evidence,  or  by  appeals  to  prejudices  foreign  to 
the  case,  they  travel  outside  of  their  duty  and  right,  and 
abuse  the  privilege  of  addressing  the  jury,  by  using  it  for  a 
purpose  it  was  never  intended  to  accomplish.;  for  such  asser- 
tions or  appeals  can  serve  no  purpose  except  to  mislead  the 
jury,  and  defeat  the  ends  of  the  law  in  requiring  them  to 
confine  their  consideration  to  the  evidence  adduced,  and  the 
law  embodied  in  the  instructions  of  the  court.     Hence  it  is 
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the  obvious  duty  of  courts,  in  furtherance  of  the  object  of  their 
creation,  to  prevent  such  assertions  or  appeals ;  when  made, 
to  remove  their  evil  effects,  so  far  as  they  can ;  and  attorneys, 
in  the  making  of  them,  if  they  are  calculated  to  prejudice  the 
rights  of  parties,  are  guilty  of  a  violation  of  the  law,  of  an 
abuse  of  their  privileges,  of  conduct  unfair  and  unbecoming 
to  their  profession,  and  should  be  promptly  and  sternly  re- 
buked by  the  courts,  and,  if  need  be,  punished." 

**Ordinarily,*'  it  is  said,  **an  objection  by  the  opposing 
counsel,  promptly  interposed,  followed  by  a  rebuke  from  the 
bench,  and  an  admonition  from  the  presiding  judge  to  the 
jury  to  disregard  prejudicial  statements,  is  sufficient  to  cure 
the  prejudice ;  but  instances  sometimes  occur  in  which  it  is 
not  sufficient.'*  As  to  whether  it  was  sufficient  in  this  case 
remains  for  us  to  determine. 

The  argument  in  the  case  before  the  jury  was  concluded  by 
G.  W.  Murphy,  one  of  plaintiff's  counsel.  At  the  conclusioa 
of  his  speech  a  large  crowd  of  citizens  were  collected  in  the 
court  room,  and  some  of  them  began  to  applaud  his  closings 
remarks,  in  the  presence  of  the  jury.  ''Thereupon,  immedi- 
ately, and  while  the  audience  were  applauding,  the  court 
reprimanded  the  audience  for  the  same,  and  instructed  the 
sheriff  to  ascertain,  if  possible,  who  the  parties  were,  and 
directed  the  jury  not  to  allow  such  applause  to  influence  them 
in  rendering  their  verdict.*'  But  no  improper  remarks  or 
conduct  are  imputed  to  the  eloquent  counsel  who  elicited  the 
applause. 

Seventh.  Are  the  damages  recovered  excessive?  The 
plaintiff  was  2  '2  years  old  at  the  time  of  the  accident.  His 
expectancy  in  life  at  that  time   could  not  have  reasonably 

exceeded  48  years.  For  18^4  years  of  this  time 
SS'Sd^SS-  lie  was  and  will  be  a  minor.  His  earnings 
iniiBmcy.  duriug  this  time  of  his   minority  belong  to  his 

parents.  In  return,  they  are  bound  to  care  for, 
feed,  clothe,  and  defray  his  expenses  during  his  infancy^ 
Consequently   he   was  not  entitled  to   recover  anything  on 
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account  of  such  earnings  and   expenses.     All  that  he  was^. 

entitled   to   recover  was   his  probable  loss   of 

earnings  after  he  reached  the  age   of  21   years,  MeaaureofDam- 

which  he  would  have  acquired  had  he  not  been 

injured,   and  the  increased  expenses  he  will  probably  incun 

on  account  of  his   injury  after  that  time,  and  damages  for 

past, present,  and  future  pain  from  his  injury,  and  for  personal 

disfigurement;    no  exemplary  damages  being  sued   for,    or- 

asked  for  or  allowed  in  the  instructions  to  the     ^    _^  ,,., 

Liength  of  Liife. 

jury.  His  right  to  recover  for  probable  loss  of 
earnings  and  increased  expenses  is  limited  to  29 }4  years,  the 
probable  remainder  of  his  life  after  the  twenty -first  year  of 
his  age.  For  this  probable  loss  of  earnings,  and  increased 
expenses,  and  for  pain  and  disfigurement,  he  recovered. 
$40,000.  A  part  of  this  (the  amount  allowed  for 

Interest: . 

probable  loss  of  earnings  and  increased  expen- 
ses) should  have  been  estimated  as  commencing  to  accnre^ 
lSj4  years  after  the  accident, — the  twenty -first  year  of  hi&. 
age, — and  the  value  of  the  use  of  the  money  allowed  for  such 
loss  and  expenses  during  his  minority  should  also  have  beeni 
taken   into  consideration.     The  presumption  is,    had  he  not 
been  injured,  his  capacity  to  earn  after  his  twenty -first  year 
would  not  exceed  that  of   ordinary  men.     Taking  into  con- 
sideration all  these   facts,  and  the  uncertainties  of  life,  we 
think  that  the  damages  received  are  excessive. 
In  arriving  at  this  conclusion  we  have  not  left  gj^f "i^®  "^e*"- 
out  of  consideration  the  pain  and  disfig-urement 
of  the   boy,   both   of  which   are  elements   of  compensatory- 
damages.     For  them  money  is  not  an  adequate  recompense : 
but,  as   the  law   can   afford  no   other  redress,  jt   allows   the 
sufferer  to   recover  such  an  amount   therefor  as  a  jury,  dis- 
passionately considering  all  the  circumstances,  may  reason- 
ably deem  sufficient.     Measuring  plaintiff's  right  to  damages^ 
for   pain  and  disfigurement  by  this   standard,  we  still  think 
the  damages  recovered  are  excessive,  and  appear  **to   have- 
been  given  under  the  influence  of  passion  or  prejudice."  In. 
13  (N  8)  A  &  E)  R  Cas— 47 
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view  of  this  fact,  we  think  the  improper  remarks  of  counsel 
were  prejudicial,  notwithstanding  the  admonition  of  the  court 
to  the  jury.  If  they  did  not  excite  the  prejudice,  they  were 
calculated  to  increase  it. 

For  the  improper  remarks  of  counsel,  and  the  excessive 
damages,  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

On  Motion  to  Remit. 
(Dec.  10,  1898.) 

Appellee  asks  the  court  to  allow  him  the  privilege  of  re- 
mitting so  much  of  the  damages  recovered  in  this  action  as 
renders  them  excessive,  and  that  the  judgment  as  to  the  res- 
idue be  affirmed. 

The  theory  upon  which  a  temittihir  is  allowed  is  that  the 
appellant  has  no  just  complaint,  save  that  the  damages  are 
excessive,  and  that,  inasmuch  as  the  appellate  court  can  say 
that  a  given  verdict  is  excessive,  it  can  designate  an  amount 
that  will  not  be,  and  give  the  successful  party  the  option  to 
remit  the  excess  or  submit  to  a  new  trial. 

The  judgmept  in  this  case  was  reversed  on  account  of  the 
improper  remarks  of  apellee's  counsel,  and  because  the  dam- 
ages recovered  were  excessive.  We  cannot  say  that  the  ap- 
pellee's right  to  recover  is  free  from  doubt.  The  testimony 
is  conflicting,  and,  to  assume  that  appellee  had  the  unques- 
tionable right  to  a  verdict  for  some  amount,  we  would  be 
compelled  to  hold  that  much  of  the  evidence  was  entitled  to 
no  credence.  The  strongest  contention  of  appellee's  counsel 
is  that  he  was  injured  by  the  engine,  and  that  the  train  could 
have  been  stopped  after  he  was  knocked  down,  and  before  the 
engine  reached  him.  But  this  contention  is  principally 
founded  upon  the  opinion  ol  witnesses,  which  were  based 
upon  what  they  saw  of  the  child  under  the  cars,  when  they 
were  from  35  to  50  yards  distant,  and  while  the  train  was 
moving  from  6  to  12  miles  an  hour,  and  much  excitement 
prevailed,  and  many  were  passing  before  or  near  them,  and 
much  existed  to  prevent  the  accuracy  of  their  observation. 
As  for  ourselves,  we  are  not  assured  as  to  what  part  of  the 
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train  caused  that  injury,  and  the  appellee's  contention  is  cor- 
rect.    But  it  can  serve  no  useful  purpose  to  review  the  evi- 
dence at  length.  As  the  cause  will  be  remanded,  ^    ,^^ 
it  may  not  be  proper  to  do  so.     It  is  sufl&cient  to 
say  that  we  do  not  think  that  this  case  comes  within  the  rule 
which  allows  a  remittitur  to  be  entered. 
The  petition  of  appellee  is  denied. 


Underwood 

V, 

Western  &  A.  R.  Co. 

{Supreme  Court  of  Georgia^  July  22^  i8g8. ) 

Injury  to  Boy  Climbing  on  Moving  Freight  Car — Sufficiency  of 
Petition.* — A  petition  filed  ag-ainst  a  railroad  company  for  damag-es, 
in  which  it  is  alleged  that  the  plaintiff,  a  boy  of  10  years  of  age,  was 
injured  while  attempting  to  get  upon  the  ladder  of  amoving  freight 
car,  it  not  alleging,  however,  that  this  attempt  was  known  to  any 
of  the  employees  in  charge  thereof,  sets  forth  no  cause  of  action. 
The  foregoing  is  true  notwithstanding  the  fact  that  upon  previous 
occasions  he  had  been  in  the  habit  of  climbing  upon,  and  riding  on, 
the  moving  trains  of  the  defendant,  with  the  knowledge  and  per- 
mission of  its  agents  and  employees. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Atlanta  city  court.     Affirmed, 

Maddox  &  Terrell,  for  plaintiff  in  error. 
Payne  &  Tye,  for  defendant  in  error. 

Cobb,  J.  Dominick  Underwood,  by  his  next  friend, 
brought  suit  against  the  Western  &  Atlantic  Railroad  Com  - 
pany.  The  petition  alleged,  in  substance,  that  petitioner,  a 
child  of  10  years  of  age,  and  without  the  capacity  to  compre- 
hend the  danger  to  which  he  was  exposing  himself,  attempted 
to  get  upon  the  steps  of  a  ladder  attached  to  a  coal  car  of  the 

*See  note  at  end  of  case. 
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defendant's  freight  train,  which  was  in  motion,  when  his  right 
foot  was  caught  under  the  car  wheel,  which  passed  over  him, 
causing  serious   injuries.     For  a  great  length  of  time  prior 
to  the   injury,  he   had  been   in  the  habit  of  climbing  upon, 
riding  on,  and  getting  down  from,  passing  and  moving  trains 
belonging  to  and  in  control  of  the  defendant,  and  on  its  line 
of  railroad,   at   or  near  the  point  where  the  injury  occurred; 
and  this  fact  was  known  to  the  defendant,  its  agent  and  em- 
ployees,  and   they   negligently  failed  to  warn   him   of  the 
danger   attending   such   attempts,   and  negligently  failed  ta 
require  him  to  cease  from  so  doing,  but  negligently  permitted 
him   to  climb   upon  its  moving  trains,  and  upon  the  date  of 
the  injury  negligently   permitted   him   to  attempt  to  do  so^ 
with  no  effort  to  prevent  the  same,  and  without  warning  him 
of  the  danger  incurred,  and  without  requiring  or  attempting 
to  require  him  to  desist.     The  defendant  owed  him  the  duty 
of  warning  him,  and   of  requiring  him  to  remain  away  from 
the  trains  entirely,  because  of  his  youth,  incapacity,  and  in- 
discretion.    At  the  time  of  the  injury,  he  was  earning  by  his 
labor  a  stated  sum   per  day ;    and  he  was  thereby  disabled 
from  pursuing   his   usual  avocation   and   performing  usual 
manual   labor,  and  injured  permanantly.     Upon   motion  at 
the  trial  term,  the  case  was  dismissed,  on  the  ground  that  the 
petition  set  forth  no  cause  of  action. 

There  is  no  averment  in  the  petition  that  the  plaintiff  had 
business  about  the  train,  or  any.connection  whatever  with  the 
railroad  company,  nor  that  the  presence  of  the  plaintiff  near 
the  train,  or  his  attempt  to  swing  upon  it,  on  the  occasion  of 
the  injury,  was  known  to  any  of  the  employees  in  charge  of 
the  train,  nor  any  averment  which  could  be  construed  ta 
charge  that  the  injury  was  wantonly  inflicted  upon  the  peti- 
tioner. The  case,  briefly  stated,  as  made  by  the  petitioner^ 
is  simply  this  :  A  boy,  10  years  old,  sees  a  moving  freight 
train,  attempts  to  swing  upon  the  ladder  attached  to  it  while 
the  train  is  in  motion,  loses  his  hold,  falls  under  the  wheels> 
and  is  injured.  The  ground  upon  which  he  seeks  to  make 
the  company  liable  is  that  he  had  been  previously  known  by 
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the  employees  of  the  company  to  have  been  guilty  of  similar 
conduct.  It  is  not  pretended  in  the  present  case,  so  far  as 
the  allegations  are  concerned,  that  any  agent  or  employee  of 
the  company  knew  that  the  plaintiff  had  placed  himself  in  a 
perilous  position.  The  plaintiff  being  a  trespasser,  the  only 
duty  which  the  railroad  company,  through  its  employees 
in  charge  of  the  train,  owed  him,  was  not  to  injure 
him  wantonly  or  willfully  after  his  presence  in  a  perilous 
position  became  apparent  to  them.  That  he  was  in  a>peril- 
ous  position  being  unknown  to  them,  there  was  no  duty 
owing  to  the  plaintiff  in  the  present  case.  A  railroad  com- 
pany is  under  no  obligation  to  station  watchmen  about  its 
crossings  and  rights  of  way  to  prevent  boys  from  swinging 
on  its  moving  trains,  and  a  failure  to  do  so  is  therefore  not 
negligence.  The  fact  that  the  boy  in  this  case  had  been  per- 
mitted by  certain  employees  of  the  railroad  company  to  do 
acts  similar  to  that  which  he  was  attempting  to  do  when  in- 
jured cannot  be  construed  as  an  invitation  on  the  part  of  the 
company  to  do  so  on  other  occasions. 

It  is  contended,  however,  that  the  plaintiff  is  entitled  to 
recover  under  the  allegations  made  upon  the  doctrine  of  what 
is  known  as  the  **Turntable  Cases.'*  The  principle  of 
these  cases  is  that  where  any  person  has  dangerous  machin- 
ery, stationary  in  its  character,  which  is  calculated  to  inter- 
est and  attract  children,  it  is  the  duty  of  the  owner  of  such 
machinery  to  so  guard  it  that  children  allured  by  it  will  not 
be  able  to  injure  themselves  in  any  way.  Ferguson  v.  Rail- 
road Co.,  75  Ga.  637,  While  the  doctrine  of  the  Turntable 
Cases  is  well  settled  in  some  of  the  states,  this  being  among 
the  number,  in  others  it  has  been  severely  criticised,  and  in 
some  entirely  repudiated;  but,  no  matter  what  may  be  the 
opinion  entertained  in  regard  to  the  rule  laid  down  in  the 
Turntable  Cases,  in  no  jurisdiction,  so  far  as  we  know,  has 
this  doctrine  been  applied  to  a  moving  car  upon  the  track  of 
a  railroad  company.  The  application  of  it  to  moving  trains 
would,  it  seems  to  us,  impose  upon  the  railroad  companies  a 
burden  which  it  is  not  reasonable  that   they  should   bear. 
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Nothing  is  more  alluring  to  a  child  than  a  passing  vehicle, 
whether  it  be  a  buggy,  carriage,  dump  cart,  wagon,  or  a  rail- 
way train ;  and  if  railroads  are  to  be  liable  because  boys, 
without  the  knowledge  of  the  employees  in  charge,  attempt 
to  swing  upon  their  passing  trains,  then  the  owners  of 
the  other  vehicles  named  would  be  equally  liable  if  a  boy, 
without  the  knowledge  of  the  person  in  charge,  was  injured 
while  attempting  to  swing  upon  the  rear  axle  or  other  part  of 
such  vehicles.  See  the  case  of  Catlett  v.  Railway  Co. ,  57  Ark. 
461,  21  S.  W.  1062,  where  the  facts  appear  to  be  very  similar 
to  the  case  under  consideration.  Judgment  affirmed.  All 
the  justices  concurring. 


NOTE. 

Injury  to  Child  Trespassing  on  Train. — A  company  is  not  bound 
to  keep  a  lookout  to  prevent  boys  from  swinging  on  the  ladders  of 
its  slowly  moving  trains,  and  its  failure  to  do  so  is  not  negligence 
rendering  it  liable  for  injuries  to  a  small  boy  who  attempts  to  steal 
a  ride  in>  that  manner.  Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  54- 
Am.  A  Eng.  R.  Cas.  113,  57  Ark.  461,  21  S.  W.  Rep.  1062. 

The  doctrine  of  the  '* turntable  cases"  does  not  apply  to  such  case^i. 
Catlett  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  54  Am.  &  Eng.  R.  Cas.  113, 
57  Ark.  461,  21  S.  W.  Rep.  1062. 

There  is  no  causal  connection  between  a  breach  of  duty  by  a 
company  in  running  its  train  at  a  greater  speed  than  that  allowed 
by  ordinance,  and  an  injury  to  a  boy  who  lost  his  footing  and  fell 
while  attempting  to  climb  up  the  ladder  of  a  box-car  attached  to 
such  train,  and  no  action  will  lie  against  the  company  for  an  injury 
so  caused.  Western  R.  Co.  ^^  Mutch,  54  Am.  &  Eng.  R.  Cas.  107,  97 
Ala.  194,  11  So.  Rep.  894. 

^It  is  not  negligence  on  the  part  of  a  company  for  its  employees  to 
fail  to  ascertain  that  a  boy  of  tender  years  is  stealing  a  ride,  unknown 
to  them,  and  out  of  their  sight,  on  the  back  foot-board  of  a  switch- 
engine,  when  they  have  made  a  practice  of  preventing  such  acts  by 
driving  boys  away  when  they  saw  them  about  the  cars.  Oregon  R. 
&  N.  Co.  V.  Egley,  2  Wash.  409,  26  Pac.  Rep.  973.  And  see  also  Cat- 
lett V,  St.  Louis,  I.  M.  A  S.  R.  Co.,  54  Am.  &  Eng.  R.  Cas.  113,  57 
Ark.  461,  21  S.  W.  Rep.  1062. 


r 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  June  20,  189S.) 

Injury  to  Licensee — Ice  on  Platform — Liability.* — A  railroad  com- 
pany owes  no  hig^her  duty,  in  regard  to  keeping  its  depot  platforms 
free  from  ice  and  snow,  to  a  person  at  the  station  merely  for  the 
purpose  of  transacting  business  with  passengers,  than  a  city  owes 
to  ordinary  pedestrians  upon  its  sidewalks;  and  where  such  a  person 
is  injured  by  slipping  upon  a  platform  which  he  knew,  before  he 
stepped  upon  it,  was  covered  by  a  smooth  thin  coating  of  ice  and 
snow,  and  which  he  selected,  without  necessity,  as  a  means  of 
reaching  a  car  for  the  purpose  of  transacting  business  with  passen- 
gers, the  company  is  not  liable. 

Error  by  defendants  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.     Reversed. 

A,  L.  Williams  {N.  H.  Loomis  and^.  W,  Blair,  on  brief), 
for  plaintiffs  in  error. 

Thomas  P.  Fenlon,  Jr.  {Thomas  P.  Fenlofi,  St.,  on  brief), 
for  defendant  in  error. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and  Shir  as, 
District  Judge. 

Thayer,  Circuit  Judge.  This  case  grows  out  of  an  injury 
which  William  H.  Howard,  the  plaintiff  below,  the  defendant 
in  error  here,  sustained  by  slipping  and  falling  on  the  platform 
of  a  railroad  station  at  Tonganoxie,  Kan.,  which  belonjg^ed 
to  the  Union  Pacific  Railway  Company.  The  sole  question 
for  consideration  is  whether  the  defendants  below,  who  are 
the  plaintiffs  in  error  here,  were  entitled,  at  the  close  of  the 
evidence,  to  a  peremptory  instruction  directing  a  verdict  in 
their   favor.     This  question   must  be  decided  in  the  light  of 

•See  note  at  end  of  case. 
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the  following  facts,  which  are  practically  undisputed  :  The 
:station  house  where  the  accident  occurred  fronts  about  east, 
and  was  provided  with  a  wooden  platform  on  the  east  side 
and  at  the  north  end  thereof,  which  was  constructed  in  the 
■usual  manner,  of  planks  laid  crosswise,  and  at  the  time  of 
the  accident  was  in  a  good  state  of  repair.  T^he  platform  on  the 
«ast  side  of  the  station  house  ran  parallel  with  the  railroad 
tracks,  and  was  the  one  used  by  passengers  when  entering 
or  leaving  a  train.  The  platform  at  the  north  end  of  the 
station  ran  at  right  angles  to  the  railroad  track,  and  was 
about  8  feet  wide  and  altogether  about  38  feet  in  length.  The 
^ound  on  the  west  or  rear  side  of  the  station  was  somewhat 
higher  than  the  railroad  tracks,  and  for  that  reason  the  north 
platform,  for  a  distance  of  about  15  feet  from  the  point  of 
(junction  with  the  east  or  front  platform,  was  laid  on  an 
incline,  the  descent  being  not  over  1^  inches  to  the  foot. 
•Persons  who  desire  to  go  upon  the  front  platform  from  the 
west  of  rear  side  of  the  station  were  in  the  habit  of  walking 
along  the  platform  at  the  north  end  of  the  station,  or  through 
the  station  house,  by  means  of  a  door  on  the  west  side  thereof, 
as  happened  to  be  most  convenient.  The  injury  com- 
plained of  was  sustained  in  mid -winter,  on  January  23, 
1896.  During  the  afternoon  and  evening  of  the  preceding 
day  rain  and  sleet  had  fallen.  Later  in  the  night  it  had 
turned  cold  and  frozen,  and  some  snow  had  also  fallen,  the 
Tesult  being  that  on  the  morning  of  January  23d  the  platform 
•of  the  station,  and  the  sidewalks  and  streets  of  the  town 
where  the  station  was  located,  were  covered  with  a  coating 
of  ice,  which  was  overlaid  in  most  places  with  a  few  inches 
of  wet  snow  that  had  fallen  thereon  and  frozen.  The  plain- 
tiff, who  was  a  butcher  by  trade,  was  well  aware  of  the 
slippery  condition  of  the  streets  and  sidewalks  at  and  before 
the  hour  when  the  accident  occurred.  He  testified,  in  sub- 
stance, that  in  the  morning  of  that  day  he  had  put  on  rubbers 
'* because  it  was  snowj^  and  slippery,'*  and  that  he  wore  them 
during  the  forenoon  whenever  he  found  it  necessary  to  go  out 
wof  his  shop  upon  the  streets.     Between  12  and  1  o'clock  p.  m. 
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Tie  had  occasion  to  go  to  the  depot  to  deliver  33  pounds  o£ 
meat  to  a  theatrical  troupe,  who  occupied  a  car  that  was 
standing  on  a  side  track  in  front  of  the  station.  His  route 
from  his  shop  to  this  car  led  him  down  the  street,  ^nd  along 
the  platform  at  the  north  end  of  the  depot  building,  and 
thence  across  the  main  track  to  the  side  track,  but  he  might 
as  well  had  gone  through  the  station,  or  obliquely  across  the 
Tight  of  way,  a  little  to  the  north  of  the  north  platform. 
While  walking  down  the  slope  on  the  north  platform  he 
slipped  and  fell,  and  broke  his  right  leg,  which  is  the  injury 
complained  of. 

There  was  some  conflict  of  evidence  at  the  trial  respecting 
the  question  Whether  any  of  the  snow  which  had  fallen  on 
the  north  platform  during  the  previous  night  had  been 
removed  before  the  accident  happened,  but,  according  to  the 
view  that  we  have  felt  ourselves  qompelled  to  take  of  the 
case,  that  issue  is  now  immaterial.  The  plaintiff  was  weir 
aware  that  ice  had  formed  on  the  surface  of  the  platform  and 
sidewalks  during  the  previous  night,  and  that  it  had  been 
•covered  with  a  mantle  of  snow,  and  that  the  sidewalks  of 
the  town  were  slippery,  and  that  care  must  be  exercised  in 
walking  over  any  plank  or  stone  sidewalk,  to  which  the  ice 
had  presumptively  adhered.  Moreover,  the  condition  in 
which  the  platform  at  the  north  end  of  the  station  was  in 
when  the  plaintiff  attempted  to  walk  over  it  was  obvious  to 
the  most  casual  observer,  and  he  could  not  have  been  igno- 
rant, and  confessedly  was  not  ignorant,  of  its  condition.  It 
was  manifest  to  him,  as  it  must  have  been  to  every  one  who 
saw  it,  that  it  was  covered  to  some  extent  with  snow  or  sleet, 
and  that,  in  view  of  the  character  of  the  weather,  the  presence 
of  snow  or  sleet  would  render  the  platform  slippery. 

Inasmuch  as  the  plaintiff  went  to  the  depot,  on  the  occa- 
sion of  the  accident,  not  as  a  passenger  intending  to  board 
■one  of^the  defendants'  trains,  nor  for  the  purpose  of  trans- 
acting any  business  with  the  defendants,  but  for  his  individ- 
ual benefit  and  advantage,  he  was  using  the  north  platform 
of  the  station  on  that  occasion  as  an  ordinary  public  sidewalk, 
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and  for  that  reason  we  are  of  opinion  that  the  defendants 
owed  him  no  higher  duty  with  respect  to  keeping  it  in  order 
than  a  municipality  owes  to  its  citizens  and  to  the  public 
generally  with  respect  to  the  care  of  its  sidewalks.  We  know 
of  no  reason  why  the  defendants  on  the  occasion  in  question 
should  be  charged  with  a  greater  obligation  to  the  plaintiff » 
or  be  held  to  the  exercise  of  a  higher  degree  of  care,  than 
the  town  of  Tonganoxie  was  required  to  exercise  in  keeping 
its  sidewalks  in  a  proper  condition  for  travel.  It  may  be 
conceded,  for  present  purposes,  that  it  was  the  duty  of  said 
town  to  exercise  ordinary  care  in  seeing  that  its  sidewalks 
were  maintained  in  an  ordinarily  safe  condition  for  use  by 
pedestrians,  and  that  a  similar  obligation  rested  on  the  de - 
fendants  with  respect  to  the  north  platform  of  their  depot ; 
but  wherever,  by  the  local  law,  a  duty  such  as  is  last  men- 
tioned is  imposed  on  municipalities,  it  is  generally  held  that 
mere  slipperiness,  occasioned  by  snow  or  ice,  which  is  due 
altogether  to  the  action  of  the  elements,  is  not  such  a  defect 
in  a  sidewalk  or  street  as  will  render  the  municipality  liable 
therefor.  Neither  is  proof  that  on  a  certain  occasion  a  side- 
walk was  thus  made  slippery  by  the  action  of  the  elements 
any  evidence  of  negligence  or  of  a  want  of  ordinary  care. 

A  different  rule  obtains  when  the  surface  of  a  street  is 
allowed  to  become  rough  and  uneven  by  the  formation  of 
ridges  of  ice  or  snow,  or  by  the  formation  of  gullies  therein, 
which  are  of  such  a  nature  as  to  obstruct  travel  or  render  it 
unsafe  and  dangerous.  A  municipality  which  is  charged 
with  the  duty  of  keeping  its  streets  in  a  passable  condition 
may  well  be  required  to  see  to  it  that  the  risks  incident  to 
passing  over  a  slippery  street  or  sidewalk  are  not  increased 
by  such  obstructions  as  ruts  or  ridges,  but  it  cannot  be 
expected  to  remove  all  snow  and  ice  from  its  sidewalks,  or  to 
guard  against  mere  slipperiness  which  is  due  altogether  to 
the  action  of  the  elements.  Smyth  v.  Bangor,  72  Me.  249: 
Stanton  v.  City  of  Springfield,  12  Allen,  566;  Nason  v.  City 
of  Boston,  14  Allen,  508;  Luther  v.  City  of  Worcester,  97 
Mass.  268,  271 ;  Gilbert  v.  City  of  Roxbury,  100  Mass.  185; 
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Cook  V.  City  of  Milwaukee,  24  Wis.  270,  274;  City  of  Chi- 
cfago  V,  McGiven,  78  111.  347,  352  ;  Todd  v.  City  of  Troy,  61 
N.  Y,  507  ;  Pomfrey  v.  Village  of  Saratoga  Springs,  104  N. 
Y.  459,  11  N.  E.  43 ;  Blakeley  v.  City  of  Troy,  18  Hun,  167  ; 
Darling  v.  Mayor,  etc.,  /d,  340;  Caswell  v.  Road  Co.,  28  U.. 
C.  Q.  B.  247,  Shear.  &  R.  Neg.  §  363. 

In  the  case  at  bar  the  evidence  shows  no  other  defect  in 
the  platform  where  the  injury  was  sustained  than  that  it  had 
been  rendered  slippery  by  sleet  which  had  fallen  and  frozen 
only  a  few  hours  before  the  accident  occurred.  The  platform 
does  not  appear  to  have  been  rough,  but  a  coating  of  ice  or 
sleet  had  formed  quite  evenly  over  its  surface.  The  ice  or 
sleet  may  have  been  covered  with  a  few  inches  of  loose  snow, 
but,  if  such  was  the  case,  the  plaintiff  was  well  aware  of  the 
fact,  and  ventured  upon  the  platform  when  he  was  incum- 
bered with  a  heavy  burden.  If  he  had  slipped  and  fallen  on 
one  of  the  public  sidewalks  of  the  town  of  Tonganoxie  under 
such  circumstances,  we  think  that  the  case  would  not  have 
disclosed  any  evidence  of  culpable  negligence  on  the  part  of 
the  municipality,  and  for  like  reasons  we  are  of  opinion  that 
it  fails  to  disclose  any  evidence  of  negligence  on  the  part  of 
the  defendants  which  would  warrant  a  recovery. 

In  conclusion,  it  should  be  observed  that,  at  the  plaintiff's 
instance  and  request,  the  trial  court  gave  the  following  in- 
struction : 

**But  if  the  plaintiff  was  aware  of  the  slippery  and  danger- 
ous condition  of  the  platform,  and  chose  to  go  across  it 
instead  of  going  around  it,  he  took  the  risk  on  himself,  and 
cannot  recover,  although  the  defendants  were  guilty  of  neg- 
ligence in  failing  to  properly  clean  it  or  put  it  in  a  safe  con- 
dition." 

Assuming  this  to  be  a  correct  declaration  of  law  applicable 
to  thp  facts  of  the  case,  of  which  the  plaintiff  cannot  complain ^ 
we  think  that  the  trial  court  should  have  directed  a 
verdict  for  the  defendants,  since  it  appears  from  the  plain- 
tiff's own  admissions  that  he  was  aware  of  the  slippery  con- 
dition of  the  platform,  and  chose  to  walk  across  it  or  along; 
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it  with  a  burden  which  incumbered  his  movements,  and  ren- 
dered him  more  liable  to  slip  and  fall,  when,  without  any 
apparent  inconvenience,  he  might  have  avoided  the  platform 
altogether,  either  by  going  through  the  station  or  across  the 
right  of  way  to  the  north  of  the  platform.  For  error  in  re- 
fusing to  direct  a  verdict  for  the  defendants,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

NOTE. 

Injury  to  Licensee  at  Station.— In  Sweeny  v.  Old  Colony,  etc.,  R. 
Co.,  10  Allen  (Mass.)  372,87  Am.  Dec.  644,  the  court,  by  Bigelow, 
J.,  said  :  **A  licensee  who  enters  on  premises  by  permission  only, 
without  any  enticement,  allurement,  or  inducement  being  held  out 
to  him  by  the  owner  or  occupant,  cannot  recover  damages  for  inju- 
ries caused  by  obstructions  or  pitfalls.  He  comes  there  at  his  own 
risk  and  enjojs  the  license  subject  to  its  concomitant  perils.  No 
duty  is  imposed  by*  law  on  the  owner  or  occupant  to  keep  his  prem- 
ises in  a  suitable  condition  for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure,  and  who  are  not  either  expressly  in- 
vited to  enter  or  induced  to  come  upon  them  for  the  purpose  for 
^vhich  the  premises  are  appropriated  and  occupied.''  Hounsell  v. 
Smyth,  7  C.  B.  N.  S.  731,  97  B.  C.  L.  731 ;  Knight  v.  Abert,  6  Pa. 
3t.  472,47  Am.  Dec.  478;  Carleton  v,  Franconia  Iron,  etc.,  Co.,  99 
Mass.  216 ;  Corby  v.  Hill,  4  C.  B.  N.  S.  556, 93  E.  C.  Lr.  556. 
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Action  for  Personal  Injuries— Evidence — Admissibility  of  Medical 
"Works.* — In  an  action  for  personal  injuries  it  was  reversible  error 
to  permit,  over  defendant's  objection,  medical  works  to  be  read  to 
the  jury  for  the  alleged  purpose  of  enlig-htening*  them  as  to  the 
extent  and  value  of  the  injuries,  such  evidence  having*  a  tendency 
to  confuse  the  jury,  and  not  being-  admissible  under  the  section  of 
the  Code  of  Iowa  dectering"  that  books  of  science,  etc.,  are  presump- 
tive evidence  of  facts  of  g-eneral  notoriety  or  interest  therein  stated. 

II  ■    I  ■  _        -  —  -    -  -  -   —         ■■- 

*See  note  at  end  of  case. 
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Appeal  by  defendant  from  Pottanattamie  county  district 
court.     /Reversed. 

V^ri^ht  &  Baldwin,  for  appellant. 
Harl  (Sf  McCabe,  for  appellee. 

Ladd,  J.  This  action  is  brought  for  injuries  sustained  by 
the  plaintiff  in  a  collision  between  a  street  car  of  the  defend  - 
ant  and  a  train  on  the  Chicago,  Burlington  &  Quincy  Rail- 
road. The  liability  of  the  defendant  appears  to  have  been 
conceded  at  the  trial,  and  the  extent  of  the  injury  and  the 
amount  to  be  allowed  as  damages  the  only  questions  in  con  - 
troversy.  There  was  some  contusion  of  the  skin  and  bruises, 
but  these  soon  disappeared,  and  at  the  time  of  the  trial  there 
was  no  objective  or  external  evidence  of  any  injury.  The 
theory  of  the  plaintiff  was  that  he  had  received  a  serious 
shock  to  his  nervous  system,  and  had  symptoms  indicating 
locomotor  ataxia  or  some  neurotic  trouble.  Dr.  Barstow 
testified  to  such  symptoms,  while  Drs.  Jennings,  Lacey,  and 
Thomas  insisted  that  there  existed  no  signs  of  any  disease. 
The  plaintiff  was  permitted,  over  the  objection  of  the 
defendant,  to  read  in  evidence  extracts  from  **Pepper*s 
System  of  Medicine,"  Vol.  5,  under  the  heads,  **Tabes 
Dorsalis,  Ivocomotor  Ataxia,"  *'Morbid  Anatomy,"  and 
* 'Physiology"  ;  from  a  work  by  Dr.  Ranney  under  the  heads 
** Nerve  Cells  and  Nerve  Fibers,"  **Spinal  Neurasthenia"; 
from  a  work  by  Dr.  Hirt,  entitled  '^Diseases  of  the  General 
Nervous  System,"  under  the  heads  "Functional  Neurosis," 
**Diseases  of  the  Pneumogastric  Nerve,"  and  ** Affections  of 
the  Air  Passage  Due  to  the  Lesions  of  the  Vagus";  also 
extracts  from  a  lecture  by  S.  Weir  Mitchell  on  * 'Permanent 
Headache";  and  from  a  lecture  by  Dr.  H.  B.  Wood  on 
"The  Remote  Effects  of  Traumatism,  as  Seen  by  the  Neu- 
rologist." These  works  were  admitted  to  be  standard,  but 
had  not  been  quoted  or  cited  as  authorities  by  the  physicians 
in  giving  their  testimony.  The  portions  read  to  the  jury 
treated  of  the  symptoms,  and  not  the  cure,  of  diseases,  and 
might  be  fairly  well   understood   by  those  somewhat   ac- 
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quainted  with  the  nomenclature  of  the  medical  profession. 
These  extracts  cover  24  pages  of  the  abstract,  and  it  is 
impractical  to  set  them  out.  While  they  might  aid  the 
educated  physician  to  a  better  understanding  of  the  mat- 
ters discussed,  we  are  satisfied  their  tendency  was  to  mislead 
and  confuse  the  jury.  A  person  of  ordinary  comprehension 
could  not  understand  much  of  the  language  used,  and  would 
be  in  great  danger  of  being  misled  by  the  grouping  of 
symptortis.  The  learning  of  these  works,  if  extracted  by  a 
skilled  physician  and  applied  to  the  particular  case,  and 
thus  brought  within  the  comprehension  of  the  jurors,  would 
doubtless  have  been  of  great  assistance  in  ascertaining  the 
true  condition  of  the  plaintiff.  But  as  they  assume  a  tech- 
nical knowledge  on  the  part  of  the  reader,  and  capacity  to 
understand  the  relative  importance  to  be  attached  to  symp- 
toms, we  think  they  could  not  be  safely  left  to  their  inter- 
pretation and  inferences.  As  said  by  Chief  Justice  Shaw 
in  Ashworth  v,  Kittridge,  12  Cush.  193:  ''Medical  science 
has  its  own  nomenclature,  its  technical  terms  and  words  of 
art,  and  also  common  words  used  in  a  peculiar  manner, 
distinct  from  their  received  meaning  in  the  general  use  of 
the  language.  From  these  and  other  causes,  a  person  not 
versed  in  medical  literature,  though  having  a  good  knowl- 
edge of  the  English  language,  would  be  in  danger,  without 
an  interpreter,  of  misapprehending  the  true  meaning  of  the 
author;  whereas,  a  medical  witness  would  not  only  give  the 
fact  of  his  opinion  and  the  grounds  on  which  it  is  formed, 
with  the  sanction  of  his  oath,  but  would  also  state  and 
explain  it  in  the  language  intelligible  to  men  of  common 
experience."  The  question  is  not  whether  the  courts  will 
use  the  helps  of  science  in  the  investigation  of  truth.  There 
is  no  controversy  on  that  score.  The  authorities  are 
agreed  that  the  truths  of  the  exact  sciences,  the  established 
facts  of  history,  and  computations  from  fixed  data  may  be 
proven  by  the  works  of  reputable  authorities.  Worden  v. 
Railway  Co.,  76  Iowa,  310,  41  N.  W.  26;  Gorman  v.  Rail- 
way Co.,  78  Iowa,  509,  43  N.  W.  303;  Scagel  v.  Railway 
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•Co.,  83  Iowa,  380,  49  N.  W.  990;  Schell  v.  Plumb,  55  N. 
Y.  598;  Mills  v.  batlin,  22  Vt.  98.  This  is  on  the  ground 
that  all  men  assent  to  their  correctness.  But  medicine 
belongs  to  the  class  known  as  inductive  sciences.  The  data 
is  constantly  shifting  with  new  discoveries,  and  the  con- 
clusion which  maybe  considered  sound  to-day  is  repudiated 
tomorrow.  A  medical  work  may  be  standard  this  year  and 
obsolete  next.  The  opinion  of  the  same  author  changes  in 
the  different  editions,  owing  to  new  discoveries  and  a  better 
understanding  of  symptoms.  The  very  best  works,  aside 
from  observations,  are  largely  made  up  of  the  opinions 
either  of  the  author  or  of  others  compiled.  It  is  a  well- 
known  fact  that  physicians  after  research  and  investigation 
often  differ  radically.  It  was  said  in  Clark  v.  State,  12 
Ohio,  483,  where  the  sanity  of  the  defendant  was  involved, 
that  ** whenever  they  have  enlisted  on  the  side  of  either 
party,  or  of  some  favorite  theory,  and  one  portion  of  the 
profession  is  placed  in  array  against  another,  the  difficulties 
mentioned  in  the  passage  above  quoted  are  greatly  multi- 
plied, and,  however  honest  or  renowned  for  professional 
character  the  witnesses  may  be,  such  will  be  the  conflict  of 
their  testimony,  in  nine  cases  out  of  ten,  that  it  will  be 
utterly  unsafe  for  a  jury  or  court  to  follow  or  adopt  the 
conclusions  of  either  side."  If  those  learned  in  medicine 
are  often  unable  to  determine  from  the  books  the  nature  and 
•extent  of  injuries  and  diseases,  how  shall  the  laymen  be 
better  informed  by  an  examination  of  the  books.  The 
situation  emphasizes  the  necessity  of  cross-examination  and 
the  use  of  an  oath,  not  only  that  the  theory  contained  in  the 
books  may  be  known  and  understood,  but  that  practical 
skill  may  apply  the  science  of  medicine  to  each  case.  As 
said,  not  the  use  of  the  inductive  sciences  in  the  investigation 
of  truths,  but  the  manner — the  vehicle,  as  it  were — by  which 
the  results  of  research  shall  be  conveyed  to  the  court  and  jury 
is  involved.  We  think  the  safer  practice  is  to  rely  upon  the 
testimony  of  living  witnesses  of  the  medical  profession,  who 
may  bring  the  learning  and  research  of  the  books  within  the 
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comprehension   of  the  jurors,  and   the  truths  of  science  to 
the  facts  in  each  particular  case.    Indeed,  the  advocates  of  a 
contrary  rule  generally  admit  the  necessity  of  additional  safe 
guards,  which  may  only  be  provided  for  by  legislation.     See 
article  by  John  Henry   Wigraore   in   26  Am.  Law  Rev.  390. 
The  language  of  the  supreme  court  of  Michigan  in  People  v. 
Hall,  48  Mich.    482,12    N.  W.    665,  is  so  pertinent  that  we 
quote  it  with    approval:     '^Scientific   or  expert   testimony' 
must  be  given  by  living  witnesses  who  can  be  cross-examined 
concerning   their  means  of   knowledge,  and  can  explain  in 
language  open  to  general  comprehension  what  is  necessary 
for   the   jury  to   know.     The  only  legal  reason  for  allowing 
the  evidence  of  opinions  is  found  in  the  presumption  that  an 
ordinary  juryman  or  other  person  without  special  knowledge 
could  not  understand  the  bearing  of  facts  that  need  interpre  - 
tation.     Medical  books  are  not  addressed  to  common  readers, 
but  require  particular  knowledge  to  understand  them.     Ever3^ 
one  knows  the  inability  of  ordinary  persons  to  understand  or 
discriminate  between  symptoms  or  groups  of  symptoms, which 
cannot  always  be  described  to  those  who  have  not  seen  them* 
and  which,  with   slight  changes  and  combinations,    means^ 
something  very  different  from,  what  they  mean  in  other  cases. 
The  cases   must  be   very  rare  in  which  any  but  an  educated 
physician  could  understand  detached  passages  at  all,  or  know 
how  much  credit  was  due  to  either  the  author  in  general  or  to 
particular  parts  of  his  book.    If  jurors  could  be  safely  trusted 
with  the  interpretation   of  such   books,  it  is  hard  to  see  on 
what  principles  witnesses  would  be  required.     Scientific  men 
are  supposed   to  be   able,  by  their  study  and  experience,  to- 
give  the  general  results  accepted  by  the  scientific  world,  and 
the  extent  of  their  knowledge  is  tested  by  their  personal  ex- 
amination.    But   the   continued    changes   of    view   brought 
about  by  new  discoveries  in  most  matters  of  science,  and  the 
necessarj'^  assumptions  by  scientific  writers  of  some  technical 
knowledge   in  their   readers,  render  the  use   of  such  works 
before  juries — especially  in  detached   portions  and  selected 
passages — not  only  misleading,  but  dangerous.     The  weight 
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of  authority  as  well  as  of  reason,  is  against  their  reception." 
The  exclusion  of  such  evidence  is  approved  on  substantially 
the  same  grounds  by  the  following  among  many  authorities  r 
Johnston  v.  Railroad  Go.,  22  S.  E.  694,  95  Ga.  685;  Fowler 
V.  Lewis,  25  Tex.  Supp.  380;  Melvin  v.  Easley,46N.  C.  386; 
State  V.  O'Brien,  7  R.  I.  336;  Epps  v.  State,  1  N.  E.  491,  102 
Ind.  539;  Boyle  v.  State,  57  Wis.  472,  15  N.  W.  827 ;  Reg.  v, 
Taylor,  13  Cox.  Cr.  Cas.  77 ;  Ware  v.  Ware,  8  Me.  42 ; 
Tucker  v.  Donald,  60  Miss.  460;  Ordway  v,  Haynes,  50  N. 
H.  159;  Huffman  v.  Click,  77  N.  C.  55;  Payson  v.  Everett, 
12  Minn.  217  (Gil.  137) ;  Collier  «;.  Simpson,  5  Car.  &  P.  73; 
Harris  v.  Railroad  Co.,  3  Bosw.  7. 

Our  conclusion  is  somewhat  opposed  to  language  contained 
in  Bowman  v.  Woods,  1  G.  Greene,  441.  In  that  case  a  phy- 
sician was  sued  for  malpractice  in  an  accouchement  case,  and 
in  defense  set  up  that  he  had  followed  the  botanic  system  of 
practicing  medicine.  It  appears  the  plaintiiK  so  knew  in 
employing  the  defendant,  and  physicians  were  called  to  show- 
that  his  treatment  was  in  accordance  with  that  system.  They 
referred  to  certain  standard  works  on  botanic  medicine,  from 
which  they  claimed  to  have  derived  much  of  their  profes- 
sional knowledge.  Such  books  were  held  admissible.  If  a 
physician  is  employed  to  tr^at  a  patient  according  to  a  cer- 
tain system,  and  he  does  so,  exercising  ordinary  skill  therein^ 
he  has  fulfilled  his  obligation.  Now,  in  determining  whether 
he  has  in  fact  followed  that  system,  the  books  from  which 
physicians  of  that  school  are  shown  to  have  derived  their 
knowledge  may  be  admissible,  for  these  expound  the  very- 
principles  which  he  is  alleged  to  have  violated ;  and  cer- 
tainly, under  such  circumstances,  the  books  themselves 
would  be  better  evidence  than  quotations  from  them.  In 
such  a  case  a  physician  might  refer  to  an  author  as  justify- 
ing his  conclusion  that  the  treatment  was  or  was  not  in 
accordance  with  his  system,  and  as  said  in  this  case :  ** Being: 
permitted  to  refer  to  and  quote  authors,  we  can  see  no  good 
reason  why  they  may  not  read  the  views  and   opinions  of 

13  (N  8)  A  K  R  Cas— 48 


754  PERSOKAL  INJURIES  VolXHI 

(N8) 

Bixby  V,  Omaha  &  C.  B.  Railway  &  Bridge  Co 

distinguished  authors.     The  opinions  of  an  author,  as  con- 
.tained  in  his  works,  we  regard  as  better  evidence  than  the 
Inere  statement  of  those  opinions  by  a  witness,  who  testified 
eis  to  his   recollection  of   them.'*     The   reasoning  does   not 
iapply  to  a  case  where  the  school  or  system  is  not  involved ; 
for  it  is  not  the  rule  to  permit  the  physician  to  quote  from 
medical  works.     See  Boyle  v.  State,  57  Wis.  472,  15  N.  W. 
827;  Com.  t/.  Sturtivant,  117  Mass.  122;  Ash  worth  z;.  Kit- 
Xr\^g^,supra\  Marshall  v.  Brown,  50  Mich.  148,  15  N.  W. 
55 ;  People  v,  Wheeler,   60   Cal.    581 ;    Collier  v.   Simpson, 
^upra.     It  seems,    however,   that,   where  the   witness   has 
referred  to  some  medical  authority  to  sustain  the  opinion  he 
has  expressed,  that  authority   may   be   introduced   in  evi- 
dence for  the  purpose  of  contradicting  him.    Pinney  v,  Cahill 
(Mich.)  12  N.  W.  862  ;  City  of  Ripon  z/.  Bittel,  30  Wis.  619; 
City  of  Bloomington  v,   Shrock,   110  111.  219.     See,  contra^ 
Davis  V,  State,  Z'^  Md.  15.     In  State  v,  Howard,   10  Iowa, 
101,  the  only  point  decided  is  that  a  medical  work  cannot  be 
taken  to  a  jury  room.     In   Donaldson   v.   Railway   Co.,    18 
Iowa,  280,  the  Carlisle  tables  are  admitted  on  the  strength  of 
the  ruling  in  Bowman's  Case.     In  Brodhead  v.  Wiltse,  35 
Iowa,  429,  it  is  held  that  section  4618  of  the  Code,  adopted 
after  the  decision  in  the  Bowman  Case,  was  not  restrictive  in 
its  effect,  and  rendered  no  evidence  inadmissible  which  was 
admissible  before,  and  that  standard  medical  authorities  are 
not  the  best  evidence  of  what  they  teach,  as  was  intimated  in 
Bowman's  Case.     In  Quackenbush  v.  Railway  Co.,  73  Iowa, 
458,  35  N.  W.  523,  the  objection  to  the  extract  offered  was 
that  it  was  too  indefinite,  and  this  was  overruled.     In  Peck 
it;.  Hutchinson,   88  Iowa.  320,   55  N.  W.  511.  the  objection 
-was  simply  that  the  medical  work  offered  was  an  old  edition, 
and  its  introduction  was  held  to  be  without  prejudice.     We 
do  not  think  Bowman's  Case  decisive  of  the  question  now 
"before  us,  and  certainly  no  other  can  be  so  construed.     In 
Alabama   alone    are   medical   works   received    in   evidence. 
Stoudenmeier  v.  Williamson,   29  Ala.   558,  followed  in  the 
subsequent  cases  of  Merkle  v.  State,  37  Ala.  139,  and  Bales 
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w.  State,  63  Ala.  30.  In  the  first  of  the  above  cases  the  issue 
involved  the  breach  of  Warranty  in  the  sale  of  a  slave.  That 
the  objections  to  the  admissibility  of  such  evidence  are  not 
answered  is  evident  from  the  following  quotation,  which  is 
not  consistent  with  the  rule  we  adopted :  "The  brief  period 
of  human  life  will  not  allow  one  man,  from  actual  observa- 
tion  and  experience,  to  acquire  a  complete  knowledge  of  the 
human,  system  and  its  diseases.  Professional  knowledge  is 
in  a  great  degree  derived  from  the  books  of  the  particular 
profession.  In  every  step  the  practitioner  takes,  he  is,  per- 
haps, somewhat  guided  by  the  opinions  of  his  predecessors. 
His  own  scientific  knowledge  is,  from  the  necessities  of  the 
case,  materially  formed  and  molded  by  the  experience  and 
learning  of  others.  Indeed,  much  of  the  knowledge  we  have 
upon  all  subjects,  except  objects  of  sense,  is  derived  from 
books  and  our  associations  with  men.  It  is  the  boast  of  this 
age  of  advancing  civilization  that,  aided  and  facilitated  by 
the  printer's  art,  the.  collected  learning  of  past  ages  has  been 
transmitted  to  us.  Shall  we  withhold  the  benefits  of  this 
heritage  from  the  co'ntests  of  the  court  room?  We  think 
not.'' 

The  appellee  insists  these  treatises  were  admissible  under 
section  4618  of  the  Code,  which  is  as  follows;  **Historical 
works,  books  of  science  or  art,  and  published  maps  or  charts, 
when  made  by  persons  indifferent  between  the  parties,  are 
presumptive  evidence  of  facts  of  general  notoriety  or  interest 
therein  stated."  As  said  in  Brodhead  v.  Wiltse,  supra^  the 
purpose  of  the  legislature  was  to  extend  the  rule  of  evidence 
rather  than  to  restrict  it.  This  extension  is  limited,  how- 
ever, by  the  words,  **facts  of  general  notoriety  or  interest 
therein  stated."  The  supreme  court  of  California  in  con- 
struing a  statute  identical  with  ours,  except  the  last  two 
words  are  omitted,  used  this  language:  "What  are  facts  of 
general  notoriety  and  interest?  We  think  the  terms  stand 
for  facts  of  a  public  nature,  either  at  home  or  abroad,  not 
existing  in  the  memory  of  men,  as  contradistinguished  from 
facts  of  a  private  nature,  existing  within  the  knowledge  of 
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living  men,  and  as  to  which  they  may  be  examined  as  wit- 
nesses. It  is  of  such  public  facts,  including  historical  facts^ 
facts  of  the  exact  sciences,  and  of  literature  or  art,  when 
relevant  to  a  cause,  that,  under  the  provisions  of  the  Code, 
proof  may  be  made  by  the  production  of  books  of  standard 
authority.  *  *  *  Such  facts  include  th^  meaning  of 
words  and  allusions  which  may  be  proved  by  ordinary  dic- 
tionaries and  authenticated  books  of  general  literary  history^ 
and  facts  in  the  exact  sciences,  founded  upon  conclusions 
reached  from  certain  and  constant  data,  by  processes  too 
intricate  to  be  elucidated  by  witnesses  when  on  examination.'^ 
Gallagher  z;.  Railway  Co.,  67  Cal.  13,  6  Pac.  869.  We  think 
this  the  correct  interpretation  of  this  section,  and  that  it  does 
not  authorize  the  admission  of  medical  treatises.  This 
identical  question  was  before  the  United  States  circuit  court 
of  appeals  for  this  circuit  in  Railway  Co.  v.  Yates,  25  C.  C. 
A.  103,  79  Fed.  584,  and  in  a  clear  and  exhaustive  opinion  a 
like  conclusion  reached.  See,  also.  Van  Skike  v.  Potter 
(Neb.)  73  N.  W.  295.  The  exceptions  to  the  othervrulings 
on  the  admissibility  of  evidence  are  without  merit.  The 
other  errors  assigned  are  not  likely  to  arise  upon  another 
trial.     Reversed. 


NOTES. 

Evidence— Books  of  Science— Admissibility. —Books  on  the  induc- 
tive sciences,  as  medical  books  and  the  like,  are  g'enerally  inadmis- 
sible in  evidence. 

England .—CoWi^T  v,  Simpson,  5  C.  &  P.  73,  24  E.  C.  L.  219. 

United  Staffs,— Union  Pac.  R.  Co.  r.  Yates,  79  Fed.  Rep.  584,  49 
U.  S.  App.  241. 

Georgia. — Johnston  7K  Richmond,  etc.,  R.  Co.,  95  Ga.  685. 

r//inois.—Yoe  v.  People,  49  111.  410  ;    North  Chicagro  Rolling  MiU 
Co.    V,   Monka,   107  111.    340  ;  Gale  v.  Rector,  5  111.  App.  481. 

Iowa. — Bixby  v,  Omaha,  etc.,  -R.,  etc.,  Co.,  (Iowa  1898)  75  N.  W. 
Rep.  182,  explaining  Bowman  v.  Woods,  1  Greene  (Iowa)  441. 

Indiana,— C^LTt^r  v.  State,  2  Ind.  617  ;  Epps  r.  State,  102  Ind.  539. 

Massachusetts, — Com.  z^.  Wilson,  1  Gray  (Mass.)  337;    Washburn 
V,  Cuddihy,  8  Gray  (Mass.)  430  ;    Ashworth  v,   Kittridge,  12  Cush. 
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•(Mass.)  193,  59  Am.  Dec.  178;  Com.  v.  Sturtivant,  117  Mass.  122,  19 
Am.  Rep.  401 ;  Com.  v.  Brown,  121  Mass.  69. 

Michigan.— People  v.  Hall,  48  Mich.  482,  42  Am.  Rep.  477  ;  People 
2'.  Vanderhoof,  71  Mich.  158.     See  also  People  v,  Millard,  53  Mich.  63. 

Xew  York. — Harris  v,  Panama  R.  Co.,  3  Bosw.  (N.  Y.)  7. 

North  Carolina. — Melvin  v.  Easley,  1  Jones  L.  (46  N.  Car.)  387, 
^2  Am.  Dec.  171  ;  HuflFman  v.  Click,  77  N.  Car.  55. 

Rhode  Island.— St^te  v.  O'Brien,  7  R.  I.  336. 

Texas, — Fowler  v,  Lewis,  25  Tex.  Supp.  380;  St.  Louis,  etc.,  R. 
Co.  V,  Jones,  (Tex.  1890)  14  S.  W.  Rep.  309 ;  Boehringer  v.  A.  B. 
Richards  Medicine  Co.,  9  Tex.  Civ.  App.  284. 

Wisconsin.—^WWxvL^  v.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60  ;  Boyle 
7'.  State,  57  Wis.  472,  46  Am.  Rep.  41. 

Compare  Stoudenmeier  ^^  Williamson,  29  Ala.  558 ;  Merkle  i'. 
State,  37  Ala.  139. 

The  exclusion  of  scientific  books  as  evidence  is  held  in  some  states 
to  extend  to  the  reading  of  such  works  by  counsel  in  their  argument 
before  the  jury.  Reg.  v.  Crouch,  1  Cox  C.C.  94;  Reg.  v,  Taylor,  13 
Cox  C.  C.  77  ;  People  v.  Wheeler,  60  Cal.  581,  44  Am.  Rep.  70 ;  Yoe 
V.  People,  49  111.  410  ;  Washburn  v.  Cuddihy,  8  Gray  (Mass.)  430  ; 
Melvin  v.  Easley,  1  Jones  L.  (46 N.  Car.)  386,  62  Am.  Dec.  171 ;  Huff- 
man V.  Click,  77  N.  Car.  55  ;  Boyle  v.  State,  57  Wis.  472,  46  Am.  Rep. 
41.     See  also  Horah  v.  Knox,  87  N.  Car.  483. 

In  Reg.  V.  Taylor,  13  Cox  C.  C.  77,  counsel  for  the  defense  was  not 
permitted  to  read,  in  addressing  the  jury,  a  case  from  Taylor's  Med- 
ical Jurisprudence.  Brktt,  J.,  said  :  •*  That  is  no  evidence  in  a 
court  of  justice.  It  is  a  mere  statement  by  a  medical  man  of  hear- 
say facts  of  cases  at  which  he~  was  in  all  probability  not  present.  I 
cannot  allow  it  to  be  read.*' 

Where  on  the  trial  of  an  information  for  murder,  the  district  attor- 
ney was  aHowed,  over  the  objection  of  the  defendant,  to  read  **as  a 
portion  of  his  argument,"  from  a  book  called  "  Browne's  Medical 
Jurisprudence  of  Insanity,"  no  testimony  having  been  introduced 
to  show  that  this  was  a  recognized  work  or  standard  authority,  or 
that  it  was  a  scientific  work,  the  Supreme  Court,  after  an  extensive 
review  of  the  authorities,  held  that  the  lower  court  erred  in  permit- 
ting the  reading.  People  i\  Wheeler,  60  Cal.  581,  44  Am.  Rep.  70, 
disapproinng  Harvey  v.  State,  40  Ind.  516. 

In  other  states  counsel  are  permitted  to  read  extracts  from 
approved  scientific  and  legal  works  as  a  part  of  their  argument, 
subject,  however,  in  most  jurisdictions  to  the  discretion  of  the  court. 
Wade  V.  De  Witt,  20  Tex.  398 ;  Luning  v.  State,  2  Pin.  (Wis.)  215, 
284.1  Chand.  (Wis.)  178,  264,52  Am.  Dec.  153;  State  v.  Hoyt,  46 
Conn.  330.     But  see  Richmond's  Appeal,  59  Conn.  244. 
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Other  authorities  hold  that  the  privilege  of  counsel,  in  their  address 
to  the  jury,  to  read  pertinent  extracts  from  scientific  works  is  a 
matter  to  be  reg-ulated  by  the  discretion  of  the  court.  Wade  v,  De 
Witt,  20  Tex.  398  ;  Legg  v.  Drake,  1  Ohio  St.  286  ;  lyuning  v.  State. 
2  Pin.  (Wis.)  215,  284, 1  Chand.  (Wis.)  178,  264,  52  Am.  Dec.  153. 

In  some  states  books  of  science  and  art  are  made  competent  evi- 
dence by  statute. 

California, — A  practically  identical  statute  exists  in  Californiar 
and  is  construed  in  the  same  way  as  the  Iowa  statute.  Gallagher  v. 
Market  St.  R.  Co.,  67  Cal.  13,  56  Am.  R^p.  7 12>^  followed  in  the  case 
last  cited. 

Iowa, — Historical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  when  made  by  persons  indifferent  between  the  par- 
ties, are  presumptive  evidence  of  facts  of  general  notoriety  or 
interest.  McClain's  Annot.  Code,  §  4903.  See  Heinrichs  v,  TerrelU 
65  Iowa  25 ;  Gould  v,  Schermer,  101  Iowa  582. 

The  herd  book  of  a  breed  of  cattle  is  admissible  under  this  statute. 
Kuhns  V,  Chicago,  etc.,  R.  Co.,  65  Iowa  528.  The  statute  does  not 
authorize  the  reading  of  medical  books  to  the  jury  as  evidence  of 
the  probable  effects  of  a  physical  injury.  Union  Pac.  R.  Co.  v. 
Yates,  79  Fed.  Rep.  584,  49  U.  S.  App.  241 ;  Bixby  v,  Omaha,  etc.,  R., 
etc.,  Co.,  (Iowa  1898)  75  N.  W.  Rep.  182. 

An  extract  from  a  treatise  on  the  distance  requisite  to  stop  trains,, 
which  does  not  give  the  size  of  the  traCin,  the  pressure  applied  to  the 
brakes,  nor  the  character  of  the  grade,  is  not  admissible  under  this 
statute.  Burg  v,  Chicago,  etc.,  R.  Co.,  90  Iowa  106,  48  Am.  St.  Rep. 
419. 

The  "Railway  Age**  is  not  such  a  work  of  history  or  book  of  science 
or  art  as  contemplated  by  the  statute.  Burg  v.  Chicago,  etc.,  R. 
Co.,  90  Iowa  106,  48  Am.  St.  Rep.  419. 

Mere  indefiniteness  of  statement  in  a  medical  book  does  not  affect 
its  competency,  when  relevant,  but  goes  only  to  its  weight  in  evi- 
dence.    Quackenbush  v,  Chicago,  etc.,  R.  Co.,  73  Iowa  458. 

The  Iowa  statute  is  not  restrictive  in  its  effe'ct.  It  does  not  make 
inadmissible  any  evidence  which  was  before  admissible ;  hence 
standard  medical  or  surgical  authorities  are  not  the  best  or  only 
evidence  as  to  what  they  teach  or  whether  they  differ,  but  this  may 
be  shown  by  the  testimony  of  competent  physicians  or  surgeons,  and 
also,  such  witnesses  are  competent  to  testify  as  to  who  are  standard 
authors,  and  what  treatment  they. prescribe.  Brodhead  v,  Wiltse. 
35  Iowa  429. 

Facts  of  general  notoriety  or  interest  under  the  statute  are  facts 
of  a  public  nature,  either  at  home  or  abroad,  not  existing  in  the 
memory   of  men,  as  contradistinguished  from   facts  of  a   private 
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nature  existing  within  the  knowledge  of  living  men.  Such  public 
facts  include  historical  facts,  facts  of  the  exact  sciences  and  of  lit- 
erature and  art,  but  the  statute  does  not  permit  the  introduction  of 
medical  treatises.  Bixby  z'.  Omaha,  etc.,  R.,  etc.,  Co.,  (lo'wa  1898) 
75  N.  W.  Rep.  182,  quoting  Gallagher  v.  Market  St.  R.  Co.,  67  Cal. 
13,  56  Am.  Rep.  713. 

Nebraska, — In  Nebraska  a  similar  statute  is  in  force.  Neb.  Civ. 
Code,  g  342. 

Under  this  statute,  scientific  books  shown  to  be  standard  works, 
are  admissible.  Sioux  City,  etc.,  R.  Co.  v,  Finlayson,  16  Neb*  578, 
49  Am.  Rep.  724. 

Oregon, — The  Oregon  statute  is  the  same  as  that  of  Iowa,  Civil 
Code,  S  748. 

Historical  works  are  not  admissible  under  this  section  to  prove 
the  unwritten  law  of  a  foreign  country.  State  z/.  Moy  Looke,  7  Ore- 
gon 54. 


WEI.DON 

V, 

Philadelphia  W.  &  B.  R.  Co. 

{Superior  Court  of  Delaware ^  Newcastle,  March  ^/,  iSgg.) 

Duty  to  Licensees  Crossing  Track  at  Invitation  of  Company.* — 
Where  persons  are  using  a  permissive  way  across  a  railroad,  at  the 
invitation  of  the  company,  and  under  such  circumstances  as  in  law 
to  affect  the  company  with  notice  of  their  presence,  the  rule  of  law 
is  that  the  company  must  exercise  towards  them  such '  care  as  rea- 
sonably careful  and  prudent  persons  would  exercise  under  like  cir- 
cumstances. 

Duty  to  Licensees.* — But  where  persons  are  using  such  permissive 
way  without  such  invitation,  and  only  upon  permission  or  silent 
acquiescence  of  the  company,  the  rule  of  law  is  the  same  as  in  the 
case  of  mere  trespassers,  that  the  company  will  be  held  liable  only 
for  such  injuries  as  arise  from  its  gross  negligence,  or  wanton  dis- 
regard of  human  life. 

Openings  between  Cars — Whether  Invitations  to  Use  Tracks  aa 
Crossings. — It  was  claimed  that  defendant  company  frequently 
left  openings   between  cars  on  a  siding   located  on  land   owned  by 

*See  notes  at  end  of  case. 
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the  company, — among  other  places,  at  or  about  the  place  of  the 
injury  ;  thereby  inviting-  people  to  cross  there.  Held^  that  if  such 
openings  were  left  by  defendant  for  its  own  convenience  in  shifting 
or  placing  cars,  even  though  they  were  quite  uniformly  at  or  about 
the  place  named,  such  openings  would  not  amount  to  an  invitation 
to  the  public  to  use  the  crossing,  unless  it  appeared  that  they  were 
so  made  and  left  expressly  for  the  use  of  the  public. 

Same— Same — Presumptions. — The  presumption  of  law  is  that 
such  openings  were  left  solely  for  the  convenience  of  the  company. 

Care  Required  of  Children.* — While  the  general  rule  is  that  the 
care  required  of  an  infant  in  avoiding  danger,  in  any  case,  is  that 
which  children  of  the  same  age  of  ordinary  care  and  prudence  would 
exercise  in  like  circumstances,  such  rule  is  to  be  modified  according 
to  the  maturity  and  capacity  of  the  infant. 

Argued  before  Lore,  C.  J.,  and  Pennewill  and  Boyce, 
JJ. 

Lewis  C,   Vandegrift  and  Franklin  Brockson^  for  plaintiff. 
Andrew  C.  Gray  and  Herbert  H,  Wardy  for  defendant. 

Lore,  C.  J.  (charging  jury).  John  Weldon,  the  plaintiff 
in  this  action,  claims  that  on  the  8th  day  of  August,  1895,  he 
T?y(as  10  years,  9  months,  and  13  days  old  ;  that  between  4  and 
5  o'clock  on  the  afternoon  of  that  day,  in  running  away  from 
a  drunken  man  in  the  town  of  Townsend,  in  this  county,  he 
ran  upon  the  easterly  siding  or  track  of  the  railroad  of  the 
<iefendant  company,  into  an  opening  between  two  cars  stand- 
ing on  the  siding,  at  or  near  the  point  where  Gray  street  of 
the  said  town  intersects  the  said  railroad ;  that  the  cars  on 
the  siding  were  standing  still  when  he  ran  upon  the  track; 
that  almost  instantly,  without  blowing  a  whistle,  ringing  a 
bell,  or  other  warning,  a  shifting  engine  pushed  the  cars  to- 
gether, caught  him  between  the  cars,  and  so  crushed  his 
right  shoulder  and  arm  that  they  have  withered  and  become 
wasted ;  that  he  is  a  cripple  and  maimed  for  life ;  that  at  the 
point  where  he  was  crossing  the  siding  many  of  the  adults 
and  children  of  the  town  had  been  in  the  habit  of  crossing  the 
railroad   for  a   period    of  many   years  theretofore,  with  the 

knowledge  and  consent  of  the  company,  and  without  any  ob- 

________^^_, i 

*See  noteSy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  368,  et  seq. 
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jection  whatever  on  the  part  of  the  company ;  that  there  was 
a  pathway  at  that  point,  made  by  the  persons  so  crossing 
the  railroad,  and  that  the  company  frequently  left  open  spaces 
at  that  point  between  the  cars  on  the  siding  through  which 
the  people  so  passed,  thus  inviting  them  to  cross;  that  at  the 
time  of  the  accident  he  was  using  due  care;  and  that  his  in- 
juries resulted  from  the  negligence  of  the  company.  The 
defendant,  on  the  other  hand,  contends  that  Gray  street  was 
not  a  public  highway  opened  and  in  use  across  the  land  of 
the  company  at  that  point,  and  that  there  was  no  pathway 
recognized  by  the  company  at  the  place  of  the  alleged  injury ; 
that,  on  the  contrary,  the  alleged  way  was  obstructed  by  a 
ditch  and  embankment ;  that  the  plaintiff  was  upon  the  land 
owned  by  the  company  in  fee,  and  was  a  mere  trespasser  or 
licensee,  and  as  such  was  using  the  crossing  at  his  own 
risk  and  peril;  that  the  company  had  no  knowledge  of  the 
presence  of  the  plaintiff  on  the  siding  until  after  the  accident ; 
that  therefore  the  plaintiff's  injuries  were  the  result  of  his* 
own  carelessness.  It  is  admitted  in  this  case  on  both  sides 
that  this  siding  was  located  on  land  owned  by  the  defendant 
company,  and  was  used  by  the  company  in  the  prosecution 
of  its  business  at  its  convenience  for  placing,  loading,  and 
shifting  cars;  and  that  the  place  where  the  plaintiff  was  in- 
jured was  upon  the  lands  of  the  company.  Two  controlling 
questions  are  presented  for  your  consideration  :  First.  In  what 
right  was  the  plaintiff  crossing  the  siding  at  the  time  of  the 
injury?  Second.  What  were  the  relative  rights  and  duties 
of  the  plaintiff  and  defendant  at  that  time,  and  under  the  cir- 
cumstances, growing  out  of  the  infancy  of  the  plaintiff? 

1.  The  plaintiff  claims  that  he  was  crossing  that  siding 
under  the  protection  of  a  permissive  or  implied  license  from 
the  company  itself,  and  even  at  the  invitation  of  the  company. 
It  is  therefore  needful  that  you  should  understand  what  such 
a  license  means.  **A  license  is  an  authority  to  do  a  partic- 
ular act  or  a  series  of  acts  on  the  land  of  another  without 
possessing  any  estate  therein.'*  Cook  v.  Stearns,  11  Mass. 
-533.     **An  implied  license  is  one  which  is  presumed  to  have 
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been  given  from  the  words,  acts,  or  passive  acquiescence  of 
the  party  authorized  to  give  it."  2  Bouv.  Law  Diet.  222. 
Such  a  license  must  be  established  by  proof,  and  is  not  to  be 
inferred  from  equivocal  declarations  or  acts  of  the  owner  of 
the  land.  Railroad  Co.  v.  Trimmer  (N.  J.  Ch.)  31  Atl.  310. 
Such  a  license  is  revocable  at  the  will  of  the  grantor,  unless 
it  is  either  irrevocable  in  its  terms  or  is  coupled  with  an  in- 
terest. A  license  to  cross  a  railroad,  growing  out  of  the  mere 
passive  acquiescence  of  the  company,  will  be  strengthened 
by  any  act  of  the  company  which  amounts  to  an  inducement 
or  invitation  held  out  to  the  people  to  use  the  crossing.  But 
such  invitation  must  be  some  unequivocal  act,  done  by  the 
company,  indicating  such  purpose.  A  mere  permission  or 
license  to  cross  is  not  such  an  invitation.  Wright  v.  Railroad 
Co.,  142  Mass.  300,  7  N.  E.  866.  Such  permission  can  only 
be  used  in  any  case  for  the  purpose  and  in  the  manner  indi- 
cated. Hence  a  permissive  way  for  a  direct  passage  across 
a  railroad  track  will  not  authorize  the  person  so  using  it  ta 
i>utytoi.icen-      stop  ou  the  track,  or  to  loiter  or  play  thereon. 

sees  Oroaalnsr  ttti 

Track  at  invTtan     Where  persous  are  using  a  permissive  way  across 

tion  of  Company.  »       > 

a  railroad,  at  the  invitation  of  the  company, 
and  under  such  circumstances  as  in  law  to  affect  the  company^ 
with  notice  of  their  presence,  the  rule  of  law  is  that  the  com- 
pany must  exercise  towards  them  such  care  as  reasonably 
careful  and  prudent  persons  would  exercise  under  like  cir- 
cumstances.    But  where  persons  are  using  such  permissive 

way  without  such  invitation  of  the  company, 
ScenseoB.  aud  ouly  upou  the  permission  or  silent  acquies- 

cence of  the  company,  the  rule  of  law  is  the 
same  as  in  the  case  of  mere  trespassers, — that  the  company 
will  be  held  liable  only  for  such  iniuries  as  arise  from  its  gross 
negligence,  or  wanton  disregard  of  human  life.  In  such  case 
the  user  crosses  the  railway  at  its  own  risk,  and  subject  to  all 
the  perils  of  the  way.  This  doctrine  is  supported  by  the  high  - 
est  authority,  and  is  based  upon  sound  reason.  It  would  be 
unreasonable  to  hold  that  a  person  who,  of  his  own  will,  and 
for  his  own  convenience,  enters  upon  the  land  of  another . 
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because  he  is  not  ordered  off  of  the  premises  by  the  owner  of 
the  land,  by  such  forbearance  on  the  part  of  the  owner  should 
acquire  such  a  status  as  to  impose  upon  such  owner  the  duty 
to  see  that  the  way  is  safe  for  such  gratuitous  licensee,  and 
that  no  accident  should  befall  him  while  thus  using  the  prem- 
ises for  his  own  convenience.  How' much  more  reasonable 
to  hold  that  such  gratuitous  licensee  should  proceed  at  his 
•own  risk,  with  every  sense  alert  for  his  own  protection,  save 
only  as  against  wanton  negligence  on  the  part  of 
the  owner.  Any  other  doctrine  would  impose  unreasonable 
burdens  upon  a  merely  private  owner  of  land ;  but  where 
the  owner  is  the  operator  of  a  public  line  of  railway, 
with  tracks  and  numerous  sidings,  of  necessity  open  to  the 
public  in  country,  town,  and  city,  it  would  impose  intoler- 
able burdens  and  require  an  enormous  force  of  employees,  to 
watch  and  guard  every  possible  opening  along  its  lines,  and 
would  so  cripple  the  movement  of  trains  as  to  make  rapid 
transit  a  matter  of  impossibility.  This  is  irrespective  of  the 
added  danger  to  all  travelers  by  rail  that  would  arise  from 
obstructions  and  accidents  thus  encouraged  on  the  part  of 
careless  users  of  railroad  premises.  ''Indeed,  the  doctrine 
that  a  naked  license  or  permission  to  enter  upon  one's 
premises  will  not  create  a  duty  or  impose  an  obligation  on 
the  part  of  the  owner  towards  the  licensee  to  provide  against 
danger  or  accident  is  so  elementary  that  it  cannot  be  qpes  - 
tioned.*'  Morgan  v.  Railroad  Co.,  7  Fed.  78;  Nichols* 
Adm'r  v.  Railroad  Co.,  83lVa.  99,  5  S.  E.  171 ;  Sweeney  z. 
Railroad  Co.,  10  Allen,  368.  What,  then,  amounts  to  an. 
invitation  in  law?  It  is  claimed  in  this  case  that  the  defend- 
ant company  frequently  left  openings  between 
the  cars   on   the  said  easterly  siding, — among  tweenjK«- 

-^  **  **    Wliether  Invita- 

Other  places,  at  or  about  the  place  of  the  injury ;   t?SS£*iS" 
thus  inviting  the  people  to  cross  there.     If  such  ^''^•■^'**'- 
openings  were  left  by  the  defendant  company  for  its   own 
convenience  in  shifting  or  placing  cars  upon  its  own  siding, 
even  though  such  openings  were  quite  uniformly  at  or  about 
the  place  named,   such  openings  would  not  amount  to   ait 
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invitation  to  the  people  to  use  the  crossing,  unless  you  should 
be  satisfied  from  the  evidence  in  this  case  that  such  openings 
were  so  made  and  left  expressly  for  the  use  of  the  people. 
The  company  had  a  right  to  use  its  own  siding  in  the  pros- 
ecution of  its  business,  and  to  leave  openings  between  the 
cars  on  that  siding  when  and  where  it  pleased,  so  far  as  mere 
permissive  crossers  were  concerned.  Moreover,  the  pre- 
sumption of  law  is  that  such  openings  were  left 
IrSuwSoM.      for  the  convenience   of    the  company.      This 

presumption,  however,  may  be  rebutted  if  there 
be  evidence  which  satisfies  you  that  such  openings  were  not 
left  for  the  convenience  of  the  company,. but  to  accommodate 
the  public.  We  have  dwelt  thus  fully  upon  this  subject  of  a 
permissive  way,  because  it  involves  questions  somewhat  new 
in  this  state,  and  never  heretofore  precisely  adjudicated,  and 
because  it  is  a  crucial  point  in  the  case.  For  we  say  to  you 
that  if  you  should  find  from  the  evidence  that  at  the  time  of 
the  accident  John  Weldon,  the  plaintiff,  was  crossing  that 
railroad  merely  by  the  permission  or  acquiescence  of  the 
defendant  company,  he  cannot  recover  in  this  case  unless 
you  should  find  that  the  injuries  of  which  he  complains  were 
the  result  of  gross  negligence  or  reckless  or  wanton  careless- 
ness on  the  part  of  the  defendant ;  for  in  such  case  he  went 
upon  that  crossing  at  his  own  risk,  and  must  take  the  con- 
sequences. The  company  would  not  be  liable  for  the  mere 
want  of  ordinary  care. 

We  now  turn  to  the  second  question :  What  were  the 
relative  rights  and  duties  of  the  plaintiff  and  the  defendant 
at  that  time,  and  under  the  circumstances,  growing  out  of  the 
infancy  of  the  plaintiff?  In  Mill  Co.  v.  Corrigan  (Ohio  Sup.) 
20  N.  E.  469,  Judge  Williams  says  :  **We  think  it  a  sound 
rule,  therefore,  that  in  the  application  of  the  doctrine  of  con- 
tributory negligence  to  children  in  actions  by  them  or  in  their 
behalf  for  injuries  occasioned  by  the  negligence  of  others, 
their  conduct  should  not  be  judged  by  the  same  rules  which 
govern  that  of  adults ;  and  while  it  is  their  duty  to  exercise 
•ordinary  care  to  avoid  the  injuries  of  which  they  complain. 
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ordinary  care  for  them  is  that  degree  of  care  which  children 
of  the  same  age  of  ordinary  care  and  prudence  are  accustomed 
to  exercise  under  like  circumstances."  In  1  Shear.  &  R. 
Neg.  §  73,  it  is  considered  that  the  rule  is  **now  settled  by 
the  overwhelming  weight  of  authority  that  a  child  is  held, 
so  far  as  he  is  personally  concerned,  only  to  the  exercise  of 
such  care  and  discretion  as  is  reasonably  to  be  expected  from 
children  of  his  age.'*'  Judge  Hunt  in  Railroad  Co.  v.  Stout, 
17  Wall.  657,  adds  this  qualification:  **  The  care  and  cau- 
tion required  of  a  child  is  according  to  his  maturity  and  capac  - 
ity  only,  and  this  is  to  be  determined  in  each  case  by  the 
circumstances  of  that  case.*'  Therefore,  while  the  general 
rule  is  that  the  care  required  of  an  infant  in  avoiding  danger  in 
any  case  is  that  which  children  of  the  same  age  of  ordinary 
care  and  prudence  would  exercise  in  like  circum  - 
stances,  yet  this  is  not  an  inflexible,  or,  as  has  SrchSSrSSf** 
been  said ,  a  hard  and  fast,  rule,  but  is  to  be  mod  - 
ified  according  to  the  maturity  and  capacity  of  the  infant,  his 
ability  to  understand  and  appreciate  the  danger,  and  his 
familiarity  with  all  the  surroundings  and  conditions  in  each 
particular  case ;  and  it  is  for  the  jury  to  say  whether,  under 
all  such  circumstances,  the  infant  exercised  reasonable  care. 
The  law  upon  these  two  points  practically  controls  this  case, 
and  it  is  for  you  to  apply  the  law  as  we  have  above  stated  it 
in  reaching  your  verdict.  If  you  are  satisfied  from  the  evi- 
dence that  at  the  time  of  the  accident  Weldon  was  crossing 
the  railroad  at  the  invitation  of  the  company,  and  while  so 
crossing  was  injured  by  the  negligence  of  the  company, 
without  fault  on  his  part  (therein  considering  his  age,  in- 
telligence, familiarity  with  the  place,  and  all  the  surround- 
ings), then  your  verdict  should  be  for  the  plaintiff  for  such 
reasonable  sum  as  will  compensate  him  for  his  injuries.  If, 
however,  he  contributed  to  the  injury  by  stopping  or  loitering 
on  the  crossing,  he  was  guilty  of  contributory  negligence, 
and  cannot  recover.  The  burden  is  upon  the  plaintiff  to 
show  that  the  negligence  of  the  defendant  was  the  sole  cause 
of  the  accident.     If,    however,   you  should  find  that  he  was 
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crossing  the  railroad  only  by  the  mere  permission  or 
acquiescence  of  the  company,  then  he  cannot  recover,  unless 
you  find  that  the  injures  complained  of  were  the  result  of 
gross  negligence  or  willful  or  wanton  carelessness  on 
the  part  of  the  defendant  company.  The  want  of  ordi- 
nary care  in  such  case  would  not  make  the  defendant  liable. 
We  do  not  think  the  doctrine  of  proximate  and  remote  cause 
applies  to  this  case,  nor  is  it  within  the  scope  or  the  statute 
relating  to  grade  crossings  at  public  highways. 

It  now  remains  for  you  to  decide  this  case,  and  in  so  doing 
you  are  to  be  governed  in  your  conclusions  by  no  other  con  - 
siderations  than  the  evidence  which  you  have  heard  in  this 
court,  and  your  recollection  of  that  evidence  must  control 
you  in  all  cases,  without  respect  to  what  may  have  been 
said  by  the  court  in  this  charge  about  it  bj'  way  of  illustra- 
tion. 

The  jury  disagreed. 


NOTES. 

Injury  to  Licensee  at  Crossing — Care  Due  from  Company. — Rea- 
sonable care  is  required  of  a  railroad  company  towards  persons 
using  a  permissive  way  over  the  track,  where  the  company,  through 
Acquiescence  in  the  use  of  such  way,  has  created  a  license  to  cross 
there. 

United  States,— C2i\ii\\  v.  Chicago,  etc.,  R.  Co.,  74  Fed.  Rep.  285. 

Alabama. — Alabama  G.  S.  R.  Co.  v.  Linn,  103  Ala.  134. 

Connecticut, — Pomponio  v.  New  York,  etc.,  R.  Co.,  66  Conn.  528. 

Iowa. — Clampit  v,  Chicago,  etc.,  R.  Co.,  84  Iowa,  71,  49  Am.  & 
Eng.  R.  Cas.  468. 

Kentucky, — Louisville,  etc.,  R.  Co.  v*  Schuster,  (Ky.)  35  Am  Sl 
Eng.  R.  Cas.  407. 

Massachusetts,— M\xrphy  v,  Boston,  etc.,  R.  Co.,  133  Mass.  121,  14 
Am.  &  Eng.  R.  Cas.  675. 

Michigan. — Adams  v.  Iron  Cliffs  Co.,  78 Mich.  271, 18  Am.  St.  Rep. 
441,  41  Am.  &  Eng.  R.  Cas.  414. 

Minnesota.— Kelly  v.  Southern  Minnesota  R.  Co.,  28  Minn.  98. 

Missouri. — Gurley  v,  Missouri  Pac.  R.  Co.,  104  Mo.  211. 

A^ew  >'f7r>t.— Vandewater  v.  New  York,  etc.,  R.  Co.,  74  Hun  (N.  Y.) 
32  ;  Barry  v.  New  York  Cent.,  etc.,  R.  Co.,  92  N.  Y.  289,  13  Am.  A 
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Eng.  R.  Cas.  615,  affirming  28  Hun  (N.  Y.)  441,  44  Am.  Rep.  377 ; 
Byrne  v.  New  York  Cent.,  etc.,  R.  Co.,  104  N.  Y.  362,  58  Am.  Rep. 
^12. 

North  Caroiina.—Troy  v.  Cape  Pear,  etc.,  R.  Co.,  99  N.  Car.  298, 
•6  Am.  St.  Rep.  521,  34  Am.  &  Eng.  R.  Cas.  13. 

Ohio. — Harriman  v.  Pittsburgh,  etc.,  R.  Co.,  45  Ohio  St.  11,  4  Am. 
St.  Rep.  507,  32  Am.  &  Eng.  R.  Cas.  37. 

Pennsylvania. -^T^yloT  v,  Delaware,  etc..  Canal  Co.,  113  Pa.  St. 
162,  57  Am.  Rep.  446,  28  Am.  &  Engr.  R.  Cas.  656. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Crosnoe,  72  Tex.  79,  37  Am.  & 
Ener-  R.  Cas.  313. 

Washington. — Roth  v.  Union  Depot  Co.,  13  Wash.  525. 

Wisconsin. — Delaney  v.  Milwaukee,  etc.,  R.  Co.,  33  Wis.  67  ;  Wha- 
len  V.  Chicago,  etc.,  R.  Co.,  75  Wis.  654. 

Same — Invitation  to  Cross. — A  mere  permission  or  license  from  a 
railroad  company  to  persons  to  cross  its  tracks  is  not  an  invitation. 
Wright  V.  Railroad  Co.  (Mass.),  28  Am.  &  Eng.  R.  Cas.  652. 

Same — Care  Required  of  Company  towards  Bare  Licensee. — The 
company  is  not  required  to  exercise  extraordinary  care  to  guard 
against  the  risk  of  injuring  bare  licensees,  but  is  only  liable  for 
gross  nei^ligence  or  wanton  disregard  of  human  life.  Chenery  v. 
Fitchburg  R.  Co.,  160  Mass.  211;  June  v.  Boston,  etc.,  R.  Co.,  153 
Mass.  79  ;  Alabama  G.  S.  R.  Co.  v.  I#inn,  103  Ala.  134  ;  Hall  v.  Cleve- 
land, etc.,  R.  Co.,  15  Ind.  App.  496. 

Although  a  company  has,  by  permitting  people  repeatedly  to  cross 
its  tracks  at  a  point  where  there  is  no  public  right  of  passage,  given 
an  implied  license  so  to  do,  it  owes  no  duty  of  active  vigilance  to 
^hose  crossing  to  guard  them  from  accident.  The  company  is  not 
restricted  by  the  license  in  the  use  of  its  track ;  nor  will  a  departure 
in  some  degree  or  particular  by  its  employees  from  the  ordinary 
<;ourse  of  procedure  make  it  liable  for  an  injury  resulting  therefrom, 
unless  the  doing  of  an  act  is  shown  which  might  reasonably  be 
•expected  to  cause  injury  to  a  person  lawfully  on  the  track  under  the 
license  ;  the  licensees  acting  under  it  take  the  risks  incident  to  the 
business.  Sutton  v.  New  York  Cent.,  etc.,  R.  Co.,  65  N.  Y.  243,  revers- 
/«^4  Hun  (N.  Y.)  760.  See  also  Nicholson  v.  Erie  R.  Co.,  41  N.  Y. 
^25 ;  Morrissey  v.  Eastern  R.  Co.,  126  Mass.  377,  30  Am.  Rep.  686  ; 
Stewart  v.  Pennsylvania  R.  Co.,  (Ind.)  14  Am.  &  Eng.  R.  Cas.  679. 
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McGrath 
Eastern  Ry.  Co.  of  Minnesota. 

{Supreme  Court  of  Minnesota^  Noik^o^  i8g8.) 

Injury  to  Licensee  on  Depot  Platform — Bundles  Thrown  fronf> 
Cars— Negligence.*  —  Plaintiff,  while  standing  on  the  platform 
beside  the  railroad  track,  was  struck  and  injured  by  a  bundle  thrown 
from  a  rapidly  movxnjjT  train  by  a  news  agent,  who  was  not  a  ser- 
vant of  the  railway  company.  It  had  for  a  long  time  been  the 
practice  to  throw  newspapers  off  at  this  point,  and  in  a  few  instances 
heavier  bundles  were  thrown  off;  but  the  place  had  but  few  inhabi- 
tants, was  in  a  thinly-settled  portion  of  the  state,  and  it  does  not 
appear  by  the  evidence  that  people  were  in  the  habit  of  congregat- 
ing on  this  platform  when  the  trains  passed  by.  In  an  .action 
against  the  railway  company  for  damages  for  this  injury,  held,  the 
evidence  does  not  show  that  the  practice  was  dangerous,  and  would 
not  sustain  a  verdict  for  plaintiff. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Ramsey  county  district  court. 
Affirmed. 

Henry  &  R.  Z,.  Johns  dind.  J.    C  Ncthaway^  for  appellant. 
C.  Wellington y  for  respondent. 

Canty,  J.  Mansfield  is  a  stopping  place  on  the  railroad  of 
the  defendant,  and  was  used  mainly  as  the  point  at  which  to 
deliver  supplies  for  a  logging  camp  in  the  woods,  and  had 
but  few  inhabitants.  A  passenger  train  known  as  the 
"Limited"  ran  through  the  place  every  day,  at  a  high  rate 
of  speed,  without  stopping.  Plaintiff  was  employed  in 
receiving  supplies  and  sending  them  to  the  camp,  and  on  the 
day  in  question  was  standing  on  the  platform  when  the  train 
passed  by.     A  bundle  of  pamphlets  and  periodicals,  weighing 

*See  notes,  b  Am.  &  iCng.  R.  Cas.,  N.  S.,   486 ;    Fletcher  v,  Balti- 
more &  P.  R.  Co.  (U.  S.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  229. 
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about  14  pounds,  thrown  out  of  the  baggage  car,  struck  him 
on  the  leg,  broke  it,  and  otherwise  injured  him.  This  action 
was  brought  to  recover  damages  for  the  injury.  On  the  trial 
the  court  ordered  a  verdict  for  defendant,  and  from  an  order 
denying  a  new  trial  the  plaintiff  appeals. 

The  package  was  thrown  off  by  one  Cole,  a  news  agent  on 
the  train.  He  received  the  package  from  one  Bergen  at 
Princeton,  another  station  on  the  road,  and  was  requested  by 
Bergen  to  take  the  package  to  Mansfield  and  deliver  it  there. 
Taking  the  package  to  Mansfield,  and  delivering  it  there> 
was  wholly  outside  of  the  line  of  the  business  of  Cole  as 
news  agent,  and  seems  to  have  been  done  to  save  the  express 
or  freight  charge.  By  the  terms  of  the  contract  between^ 
defendant  and  Cole,  he  was  granted  the  privilege  of  selling^ 
books,  newspapers,  fruit,  cigars,  and  confectionery  on  its. 
trains.  It  agreed  to  carry  him  and  his  merchandise  on  the 
trains  for  that  purpose,  and  he  agreed  to  pay  for  this  privilege 
a  certain  sum  per  year.  It  was  further  agreed  that  he  should 
at  all  times  be  under  the  control  and  orders  of  the  conductor 
on  the  train.  Notwithstanding  this.  Cole  was  not  the  servant 
of  defendant,  and  the  doctrine  of  respondeat  superior  does  not 
apply.  But  there  was  some  evidence  tending  to  prove  that  it 
had  been  the  practice  for  years  to  throw  bundles  off  the 
moving  trains  at  this  point ;  and  appellant  contends  that  the 
jury  were  warranted,  on  this  evidence,  in  finding  that 
defendant  knew  of  this  practice,  and  was  negligent  in  failing: 
to  stop  it.  Defendant  was  not  negligent  in  failing  to  stop  it,, 
unless  the  practice  was  dangerous  in  itself,  or  the  persons; 
engaged  in  it  were  careless.  The  practice  of  th crowing  heavy- 
bundles  off  a  moving  train  onto  a  platform  /  ^vhere  people 
congregate  in  any  considerable  numbers  is  dangerous,  and  the 
railroad  company  may  be  negligent  in  permitting  such  a 
practice.  Galloway  v.  Railway  Co.,  56  Minn.  346,  57  N.  W. 
1058.  But  the  evidence  does  not  show  that  people  were 
often  on  this  platform  when  the  train  passed.  The  evidence 
fails  to  disclose  that  more  than  one  or  two  people  were  usu- 
13  (N  s)  A  i&  E  R  Cas— 49 
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ally  in  or  about  Mansfield  when  the  limited  passed  through 
the  place.  Again,  most  of  the  packages  thrown  off  the  train 
were  bundles  of  daily  newspapers,  containing  from  one  to  six 
newspapers  in  a  bundle,  which  would  not  be  likely  to  do 
much  injury  by  striking  a  person.  In  a  few  instances  during 
the  five  or  six  years  before  the  injury,  heavier  bundles  were 
thrown  off.  This  evidence  would  not  warrant  the  jury  in 
finding  that  the  alleged  practice  was  dangerous.  This  is  the 
only  question  raised  having  any  merit,  and  the  order  appealed 
from  is  affirmed. 


.   Louisville,  St.  L.  &  T.  Ry.  Co. 

V. 

Terry's  Adm'x- 

(Court  of  Appeals  of  Kentucky,  Oct.  ^5,  1898,) 

Trespasser  Found  Dead  near  Track — Presumptions.* — Deceased 
was  fouad  on  the  company *s  right  of  way,  close  to  a  trestle,  at  a 
point  where  the  view  of  the  tracks  were  unobstructed  for  a  great 
distance  in  both  directions,  and  it  appeared  that  he  must  have  been 
killed  by  a  train  between  sunset  and  dark  ;  that  defendant*s  agents 
knew  that  the  roadbed  at  such  point  was  used  by  the  public  as  a 
foot  path,  but  that  the  right  to  make  such  use  of  it  had  never  been 
recognized  by  the  company ;  that  deceased  at  the  time  of  the  acci- 
dent was  in  the  possession  of  his  mental  faculties;  and  the  testimony 
of  the  trainmen  completely  negatived  any  neglisrence  in  the  man- 
agement of  the  train.  Held,  that  a  peremptory  instruction  for  de- 
fendant, as  requested,  should  have  been  given,  the  fact  that  a  per- 
son is  found  dead  under  such  circumstances  no  more  raising*  the 
presumption  of  negligence  on  the  part  of  the  railroad  company  than 
it  does  of  contributory  negligence  on  the  part  of  deceased. 

Appeal  by  defendant  from  Daviess  county  circuit  court. 
Reversed. 

Reuben  A.  Miller  and  Helm  &  Bruce,  for  appellant. 
Walker  &  Slack,  for  appellee. 


♦See  Parish  v.  Western  &  A.  R.  Co.  (Ga.),  10  Am.  A  Bng.  R.  Cas., 

3J»  S.,  574  and  notes,  p.  583. 
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White,  J.     Between  sunset  and  dark  on    May  17,  1895, 
Jerome  Terry  was  run  over  and  killed  by  a  train  of  cars  on 
appellant's  road,   just  east  of  Worthington   station.     This 
action     was     brought    by    his     administratrix    to    recover 
damages    for    his    death.      The    petition    alleges     that  the 
death    resulted     from    the     negligence     of  the    agents    in 
charge  of  the  train    in    failing    to   avoid   the   injury    after 
the  peril   of   deceased  was   discovered,   or  by  the  exercise 
of  reasonable  care  should  have  been  discovered.    The  answer 
denied  all  negligence  in  the  agents  or  employees  of  appellant, 
and  pleaded  contributory  negligence  in  the  deceased.     The 
proof  in  the  case,  as  appears  by  the  bill  of  exceptions  of  the 
trial»  shows   that  on  the  evening  of  May  17,  1895,  Jerome 
Terry  left  Worthington,  a  small  station  on  appellant's  road, 
situated  in  Daviess  county,  going  eastward,  towards  home, 
walking  on  the  railroad  track  of  appellant.     About  10  min- 
utes after  Terry  left  Worthington,  a   regular   freight   train 
came  along,  going  east,  following  Terry.     The  next  morning, 
the  remains  of  Terry  were  found  some  350  yards  east  of  the 
station.     He  was  cut  to  pieces.     His  head,  limbs,  and  body 
were  found  at  different  places.    Some  groceries  he  had  bought 
were  found  near.     The  place  where  the  body  of  Terry  was 
found  was   a  level,  straight   piece  of  road, — could  see  for 
miles   both   ways, — and   just  east  of   a  small   trestle.     No 
witness  testified  as  to  how  Terry  was  killed.     No  one  saw  it. 
It  was  shown  that  that  neighborhood,  though  not  thickly 
settled,  had  used  the  railroad  in  going  to  the  station,  instead 
of  traveling  the  public  road.     The  agents  of  appellants  kpew 
of  this  use,  but  had  not  provided  any  walkway  over  the  tres- 
tle,   nor  had  recognized  the   use  as  of  right,  or  even  per- 
missive.    The  train  that  killed  Terry  was  a  regular  freight 
train,  and  was  shown  by  the  time  card  in  force  to  be  due  at 
Worthington  at  7.25  p.  m.     The  exact  time  of  its  arrival  on 
this  occasion  is  in  dispute.     Some  witnesses  say  it  was,  in 
their  opinion,  ahead   of  time,  while  the  trainmen  say  they 
were  a  little  behind  time,   passing  the  station  about  7.30  p. 
m.      Terry  was  shown  to  have  been  a  stout,  hearty  young 
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man,  35  years  old,  and  possessing  his  full  faculties  of  sight 
and  hearing.  He  had  taken  a  drink  or  so  of  liquor  that  day, 
but  no  witness  said  he  was  to  any  great  degree,  if  at  all,  in- 
toxicated. The  engineer,  fireman,  and  brakeman  of  that 
train  were  introduced  as  witnesses  by  defendant,  and  all 
three  testified  to  being  on  the  engine  when  they  passed  the 
station,  and  remained  on  the  engine  at  least  till  after  they 
reached  the  next  station;  that  the  headlight  of  the  engine 
was  lighted,  and  they  each  of  them  were  on  the  lookout 
ahead  for  obstructions  on  the  track,  but  that  neither  one 
ever  saw  Terry,  or  knew  or  heafd  of  having  killed  any  one 
till  next  morning.  Appellee  also  proved  that  the  next  morn- 
ing the  engine  was  examined,  but  no  traces  of  blood  were  seen 
on  the  engine,  nor  was  there  any  indication  on  the  engine 
that  it  ran  over  any  person.  At  the  close  of  the  evidence  for 
appellee,  the  appellant  asked  for  a  peremptory  instruction, 
which  the  court  refused.  At  the  conclusion  of  all  the  testi- 
mony, it  was  renewed,  and  was  again  refused.  The  court 
gave  seven  instructions  to  the  jury,  to  which  exceptions  were 
reserved.  The  jury  returned  a  verdict  for  appellee  for  $1,- 
500,  and,  after  appellant's  reasons  and  motion  for  a  new  trial 
had  been  overruled,  it  has  prosecuted  this  appeal.  The 
reasons  for  new  trial  assign  the  action  of  the  court  in  refus- 
ing  the  peremptory  instruction  asked  for,  in  giving  instruc- 
tions to  the  jury,  and  in  refusing  to  give  instructions  asked 
for  by  appellants;  errors  of  the  court  in  admitting  and 
refusing  to  admit  testimony ;  that  the  verdict  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law  and  the  instructions 
given,  and  is  flagrantly  against  the  evidence. 

We  are  of  opinion  that  at  the  conclusion  of  all  the  evidence, 
after  the  employees  of  appellant  had  testified,  the  peremptory 
instruction  should  have  been  given,  for  the  reasons,  as  said 
by  this  court  in  Brown's  Adm'r  v.  Railroad  Co.,  97  Ky.  228, 
30  S.  W.  639  :  '*Of  course,  in  sustaining  the  court  in  giving 
a  peremptory  instruction  to  find  for  defendant,  we  base  it 
solely  on  the  testimony  offered  by  the  plaintiff ;  and  while 
the  court   below   declined   at  first   to  give  this   peremptory 
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instruction,  requiring  the  defendant  to  introduce  its  fireman 
and  engineer,  thinking  possibly  they  might  develop  something 
in  behalf  of  plaintiff's  case,  yet,  when  they  failed  to  do  so, 
the  court  then  gave  the  peremptory  instruction/*  We  fail  to 
see  from  the  evidence  of  appellee  any  act  of  negligence  shown 
on  the  part  of  the  agents  and  employees  of  appellant.  The 
fact  that  a  person  possessed  of  his  mental  faculties,  who 
could  see  and  hear,  and,  as  appellee  contends,  sober,  is  found 
dead,  and  evidently  killed  by  a  railroad  train,  on  the  right  of 
way,  in  our  opinion  no  more  raises  the  presumption  of 
negligence  on  the  part  ot  the  employees  of  the  railroad  than 
it  does  of  contributory  negligence  on  the  part  of  the  person 
killed.  Especially  is  this  true  when  the  place  where  the  per- 
son killed  is  not  such  a  place  as  he  had  a  right  to  be  in.  We 
think  that  the  evidence  of  appellee  wholly  failed  to  show 
negligence  on  the  part  of  appellant.  It  failed  to  show  such 
a  state  of  circumstances  as  would  clearly  show  a  duty 
unperformed,  and,  if  there  be  no  duty,  there  can  be  no  neglect 
of  duty.  The  court  should  have  given  the  peremptory 
instruction  asked-  for  by  appellant.  The  court  having 
required  the  appellant  to  introduce  its  employees,  they  com- 
pletely negatived  any  negligence  on  their  part  in  the  man  - 
agement  of  the  train  that  ran  over  decedent.  For  the  reasons 
indicated,  the  judgment  is  reversed,  and  cause  remanded, 
with  directions  to  award  appellant  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 
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V. 

Hellenthal. 

{Circuit  Court  of  AppealSy  Sixth  Circuit ^  July  s*  fSgS.) 

Death  of  Child  on  Track — Evidence. — In  an  action  for  the  killingr 
of  a  child  by  defendant's  locomotive,  the  testiitiony  of  any  witness 
familiar  with  the  locality  is  admissible  to  show  that  the  track  was 
straight  and  the  view  unobstructed  by  permanent  objects. 

Evidence  of  Subsequent  Experiments — General  Objections. — A 
general  objection  to  the  admissibility  of  testimony  to  show  the  re- 
sult of  experiments  made  after  the  accident,  for  the  purpose  of 
showing  whether  or  not  the  engineer  should  have  sejen  the  child  in 
time  to  avoid  the  injury,  will  not  avail  on  writ  of  error  where  the 
reasons  for  the  objection  are  not  specified. 

Care  Due  Trespassers— Qualification  of  Rule,* — A  railroad  is  lia- 
ble for  the  failure  of  its'  trainmen  to  use  reasonable  care  to  avoid 
injuring  a  trespasser  upon  its  track,  after  discovering  his  peril, 
although,  as  a  general  rule,  it  owes  no  duty  to  such  a  trespasser 
except  that  of  avoiding  injuring  him  intentionally. 

Same. — Such  qualification  of  the  general  rule  was  applicable  to 
the  facts  of  the  case,  it  appearing  that  there  was  a  conflict  in  the 
evidence  as  to  the  distance  in  which  it  was  possible  to  stop  the  train, 
and  as  to  the  distance  at  which  the  engineer  became  aware  that  the 
object  ahead  was  a  child. 

Damages — Instructions. — The  law  upon  the  question  as  to  the 
proper  elements  of  damage,  having  been  correctly  stated  in  the 
general  instruction,  it  was  not  the  duty  of  the  court  to  repeat  it 
substantially  in  a  special  instruction. 

Error  by  defendant  to  the  United  States  Circuit  Court 
for  the  Southern  District  of  Ohio.     Affirmed, 

This  action  was  brought  in  the  court  of  common  pleas  of 
Franklin    county,    Ohio,    against  the    Baltimore    &   Ohio 

♦See  Malmstrom  v.  Northern  Pac.  Ry.  Co.  et  at,  (Wash.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  329  and  note,  p.  332, 
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Railroad  Company,  the  plaintiff  in  error,  to  recover  damages 
for  the  death  of  William  Bauer,  caused,  as  oaw stated, 
alleged,  by  the  negligence  of  plaintiff  in  error.  ^ 
The  case  was,  upon  petition  of  the  defendant,  removed  into 
the  circuit  court  of  the  United  States  for  the  Eastern  division 
of  the  Southern  district  of  Ohio,  and  the  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  for  $1,500,  and 
the  case  is  brought  here  for  review  on  writ  of  error.  De- 
ceased was  a  child  18  months  of  age,  and  had  escaped  from 
the  home  of  his  parents  about  9  o'clock  a.  m.,  Sunday,  April 
9,  1894,  and  had  wandered  unobserved  upon  the  railroad 
track  of  the  defendant  at  a  public  crossing  50  yards  or  more 
from  the  house,  and  was  sitting  with  his  head  down  at  the 
edge,  of  the  boards  which  made  the  highway,  and  just  at  the 
end  of  the  cattle  guard,  when  struck  and  killed  by  the  locomo- 
tive of  a  passenger  train  of  the  defendant  going  south.  This 
crossing  was  half  a  mile  or  more  south  of  Briggsdale  station, 
on  the  Midland  Division  of  the  defendant's  railway  system. 
The  view  of  this  crossing  was  open  and  unobstructed,  and  the 
track  straight,  from  Briggsdale  station,  going  south.  From 
Briggadale  station  to  the  crossing  is  slightly  up  grade.  The 
day  was  clear  and  the  track  dry.  The  engineer  on  the 
locomotive  says  the  child,  when  first  seen,  was  thought  to 
be  a  Plymouth  Rock  chicken,  being  dressed,  as  the  proof  all 
shows,  in  light  blue  clothes.  He  says  that  when  he  first 
discovered  that  the  object  was  a  child  he  was  300  to  400  feet 
away,  and  said  to  the  fireman,  **My  God,  Dick,  there  is  a 
child  on  the  track!"  and  at  once  applied  the  emergency 
brake,  and  used  all  means  to  stop  the  train,  reversing,  as  he 
thinks,  the  engine.  The  fireman  (Johnson)  agrees  in  the 
main  with  the  engineer  in  his  testimony,  and  says  positively 
the  engine  was  reversed,  but  says  that  when  the  engineer 
told  him  there  was  a  child  on  the  track  they  were  two,  and 
it  may  have  been  three,  hundred  yards  from  the  child,  so  far 
as  he  can  remember.  Locomotive  engineers  were  examined 
as  experts,  and  gave  opinions  as  to  the  distance  required 
within  which  to  stop  a  passenger  train  by   application  of  all 
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available   appliances   under  the   circumstancs  attending  the 
accident, — such  as  the  rate  of  speed,    length  of  train,  grade 
and  condition  of  track.     The  necessary  distance,  as  estimated 
by  the    different   witnesses,    varied   from  350   to  1,000  feet. 
"The   court,  in  the  charge   to  the  jury,  eliminated  from    the 
case  and   withdrew  from  the  jury  every  question   except  the 
simple   issue   of   fact  whether,   after   the  engineer  knew  or 
suspected  that  the  object  on  the  track  was  a   child,  he  used 
ordinary  care  and  skill  to  avoid  the  accident.     The  exact 
language  of  the  court  was  as  follows  :     **This  case  presents 
a  very  simple  issue.     The  first  one  is  whether  the  engineer, 
after  he  saw  the   object  on  the  track,  and  after  he  knew  or 
suspected   that  that  object  was  a  child,    used  the  care   and 
skill  which  an  engineer  of  ordinary  care   and   skill  would 
have  used  to  avoid  the  accident.     If  he  did,  then  the  company 
is  not  liable ;  if  he  did  not,  the  company  is  liable.     The  only 
evidence  on  the  subject   shows  that  the    child  was    sitting 
at    the    edge   of    the    boards    which    make    the    highway, 
with  its  head  down  over  the  rail.     It  was    not    using    the 
liighway   for    the    purpose    of    passing  or    repassing.      It 
It  was  sitting  there  in  a  way  in  which  it  had  no  right  to  use 
the  highway.     Therefore   it  had  not  the  rights  of  a   traveler 
upon  the  highway,   and  the  company  was  not  bound,  with 
Tespect   to   it,    to  use   care  before   its   agents   should   have 
discovered  that  it  was  a  child  upon  the  highway.     The  only 
issue  before  you,  therefore,  is   whether,  after  the  engineer  or 
fireman  saw  the  object,  and  either  knew  or  suspected  that  it 
"was  a   child,   he   used  the  care   and   skill  which  an  average 
-engineer — an   engineer  of   average   skill   and     care — would 
have   used  to  prevent  the  accident.     If   he  did,  the  company 
is    not  liable;    if  he  did   not,   the   company  is."     The  court 
<ienied  a  motion  or  request  to  direct  a  verdict  in  favor  of 
"defendant   upon   the  whole   of  the  evidence,  refused  certain 
special    instructions   requested   by   defendant,    and   error  is 
assigned  to  the  action  of  the  court  in  denying^the  motion  and 
special   instructions,    as   well  as  to   the  ruling  in   admitting 
certain  evidence  over  objection  by  defendant. 
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J.  N,  Collins <,  for  plaintiff  in  eiTor. 
Thomas  B.  Minehan,  for  defendant  in  error. 

Before  Lurton,  Circuit  Judge,  and  Severens  and  Clark, 
District  Judges. 

Clark,    District  Judge,    after   stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

In  considering  the  grounds  relied  on  for  reversal  in  this 
court,  we  shall  examine  the  questions  in  the  order  in  which 
they  would  arise  in  the  progress  of  tfie  trial,  rather  than  ac- 
-cording  to  importance  or  the  order  in  which 
they  were  discussed  at  the  bar.  This  brings  SS^ck-sSidin^" 
us  to  the  question  made  on  the  admission  of 
certain  evidence  against  exception  by  the  defendant.  Wil- 
liam Bauer,  the  father  of  the  deceased  child,  was  permitted 
to  testify  that  the  track  was  straight,  and  the  track  and 
crossing  in  plain  view  for  about  two  miles  going  south,  or 
going  from  Columbus.  There  was  objection  to  this  at  the 
trial,  and  also  in  the  assignment  of  errors,  although  this  is 
apparently  not  pressed  or  relied  on  in  the  brief,  and  the 
objection  is  clearly  not  well  taken.  It  was  obviously  compe- 
tent to  show  by  any  witness  acquainted  with  the  situation 
that  the  track  was  straight,  and  the  view  of  the  crossing  un- 
obstructed, and  for  what  distance.  Other  witnesses  had 
proved  substantially  the  same  facts  without  objection,  except 
the  distance  was  stated  as  not  being  quite  so  far  in  which 
the  view  was  thus  plain  and  open.  Other  evidence  was  ad- 
mitted under  exception,  which  presents  a  more  serious 
question.  Experiments  had  been  made  by  witnesses  after 
the  accident  and  before  the  trial,  by  placing  objects  on  the 
railroad  track  at  the  crossing  where  the  child  was,  or  was 
supposed  to  have  been,  and  walking  back  upon  the  railroad 
track  to  ascertain  by  observation  how  far  these  objects  could 
be  seen.  x\  black  hat  at  one  time,  and  a  blue  dress  on  a 
-small  bush  at  another,  were  the  objects  used  for  these  tests 
or  experiments.  The  bush  was  supposed  to  represent  the 
lieight  of   the  child,  and   the   dress  the  color  of  that  on  the 
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child  when  killed.  Not  only  the  full  substance  of  the  evi- 
dence to  the  admission  of  which  the  error  is  alleged  is  in 
accordance  with  the  rules  of  this  court  quoted  in  the 
assignment  of  errors,  but  the  same,  with  the  objection, 
is  set  out  literally  as  follows:  '*Q.  What  object  did  you 
place  there?  (To  which  question  the  defendant  objected. 
Objection  overruled.  Exception  by  defendant.)"  And 
the  answer  thereto  as  follows:  **A.  We  laid  a  black 
hat  on  the  crossing,  and  went  down  below  the  station,  and 
we  could  see  it,  and  tell  what  it  was."  Also  the  following 
question  asked  the  witness  William  Bauer,  and  the  answers 
thereto :  **Q.  Did  you  try  more  than  one  object?  You  used 
a  black  hat.  Did  you  try  anything  else?  A.  We  used  a 
dress  there  one  morning, — one  of  his  little  blue  dresses. 
Q.  Was  it  the  dress  the  child  had  on  that  morning?  A. 
Another  one  just  like  it.  Q.  How  far  could  you  see  that 
dress?  A.  About  three-quarters  of  a  mile.  Q.  Did  you 
have  any  difl&culty  in  telling  what  it  was?  A.  We  could 
tell  it  was  a  dress,  and  the  color  of  it.  (To  which  evidence 
with  reference  to  the  experiments  the  defendant  objected. 
Objection  overruled.  Exception  by  defendant.)"  Also  the 
following  question,  asked  the  witness  Anton  Hellenthal: 
**Q.  What  did  they  place  on  the  track  to  look  at?  (To 
which  question  the  defendant  objected.  Objection  overruled. 
Exception  by  defendant.)  A.  It  was  on  the  public  road 
crossing.  Q.  What  did  you  place  on  the  track,  to  go  and 
look  at,  to  see  how  far  you  could  see  it?"  And  the  answer 
thereto,  as  follows:  '*A.  We  had  a  dress  just  like  the 
child  had  on.  Q.  How  far  could  you  see  that  dress?  A. 
Why,  we  could  see  it — let  me  see — over  half  a  mile.  (To 
which  question  and  answer  the  defendant  objected.  Ob- 
jection overruled.  Exception  by  defendant.)"  Also  the 
following  question  asked  the  witness  Solomon  S.  Moore : 
''Q.  Well,  what  did  you  observe  about  that?"  And  the 
answer  thereto,  as  follows:  **A.  We  took  a  bush, —  a 
small  bush, — and  put  it  on  the  crossing,  put  a  little  garment 
on  it,  and  then  went  back  to  the  curve.     (To  which  question. 
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and  answer  the  defendant   objected.     Objection  overruled. 
Exception   by  defendant.)*'      It    will   be   seen    that  these 
objections  are  £^eneral,   and   no   specific   grounds    for    the 
objections  are   stated.     The   learned   circuit   judge,    in   the 
charge,   explained   to   the  jury   fully  and  clearly  that  this 
evidence  was  admitted  for  the  sole  purpose  of  enabling  the 
jury  to  weigh  the  credibility  of  the  engineer's  statement  that 
he  did  not  suspect  the  presence  of  the  child  until  too  near 
to  avoid  the  accident.     The  jury  was  told  that,  if  the  cir- 
cumstances of  these  experiments  were  not  sufficiently  similar 
to  those  of  an  engineer  in   the  cab  above  the  track,    and 
going  at  a  rate  of  speed  of  40  or  45  miles  an  hour,  theli  they 
should  be  disregarded  as  evidence.     The  contention  is  that 
the  question  whether  the  conditions  in  the  experiments  were 
substantially  or  sufficiently  similar  to  those  of  the  engineer 
was  one  going  to  the  admissibility,  and  not  to  the  effect,  of 
the  evidence,  and  was,  therefore,  a  preliminary  question  for 
the  court,  and  not  the  jury.     We  do  not  find  it  necessary, 
however,  to  decide  this  question.     We  have  remarked  that 
the  objection  to  the  testimony  was  general.     It 
has   been    decided    again    and    again  that   an  SS^St^i^S" 
objection  to  evidence  which  does  not  specifi-    ciuectioiiB. 
cally  and  distinctly  indicate  the   grounds  upon 
which  it  is  made  is  of  no  avail  on  writ  of  error.     Mitchell 
V,  Marker,  22  U.  S.  App.    325,  10   C.  C.    A.  306,  and  62 
Fed.  139;  Toplitz  v,  Hedden,  146  U.  S.  253,  13  Sup.  Ct. 
70;  U.  S.  V.  Shapleigh,  12  U.  S.  App.  26,  4  C.  C.  A.  237, 
and  54  Fed.  126.     This  assignment,  for  this  reason,  cannot 
be  sustained. 

The  question  raise'd  by  the  assignment  of  error  on  the 
court's  action  in  refusing  to  direct  a  verdict  for  defendant 
must  now  be  examined.  The  contention  is  that  the  deceased 
child,  being  a  trespasser  on  the  railroad  track,  and  so  treated 
in  the  court's  instructions  to  the  jury,  it  would  be  necessary 
for  plaintiff,  in  order  to  recover,  to  show  that  the  killing  was 
willful  or  intentional,  while  this  element  of  willful  injury  is 
neither  alleged  nor  proved.    It  must  be  conceded  that  the  case 
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proceeded  throughout  upon  the  theory  of  negligence  only, 
and  not  of  willful  wrong;  and  it  is  undoubtedly  the  well-es- 
tablished general  rule  that  with  respect  to  trespassers  upon 
its  track  the  railroad  company  owes  no  duty  except  to  do 
such  trespassers  no  intentional  wrong  or  injury.  As  was 
said  by^  this  court  in  Felton  v.  Aubrey,  43  U.  S.  App.  291,  20 
C.  C.  A.  441,  and  74  Fed.  356 : 

**The  law  imposes  no  duty  in  respect  to  trespassers  upon 
its  track,  except  that  general  duty  which  every  one  owes  to 
every  other  person  to  do  him  no  intentional  wrong  or  injury. 
The  liability  of  a  railway  company  to  discharge  this  duty 
can  only  arise  when  it  becomes  aware  of  the  danger  in  which 
a  trespasser  stands.  Railroad  Co.  v.  Cook,  31  U.  S.  App. 
277,  13  C.  C.  A.  36*,  and  66  Fed.  115.  The  overwhelming 
weight  of  authority  is  in  accord  with  this  rule,  and  no  court 
has  more  clearly  stated  the  principle  than  the  supreme  court 
of  Kentucky.  McDermottz;.  Railroad  Co.,  93  Ky.  408,  20  S. 
W.  380;  Hoskinst;.  Railroad  Co.,  30  S.  W.  643;  Brown's 
Adm'r  Railroad  Co.,  97  Ky.  228,  30  S.  W.  639 ;  Gherkins  v. 
Railroad  Co.,  30  S.  W.  651.'* 

There  is,  however,  a  qualification  of  this  general  rule  as 
thus  stated,  as  fully  established  by  decisions  of  the  highest 
authority  as  the  rule  itself.     This  qualification  is  expressed 

in  the  proposition  that,  if  it  be  shown  that  the 
pa«»er8-QuaUfl-    defendant     might,    after    becoming    aware    of 

cation  of  Rale.  **  ** 

plaintiff's  negligence,  by  the  exercise  of  reason- 
able care  and  prudence  have  avoided  the  effect  of  the  plain- 
tiff's negligence  or  trespass,  the  defendant  is  liable  for  the 
injury.  The  qualification  of  the  rule  is  thus  stated  in  Rail- 
way Co.  V,  Ives,  144  U.  S.  429,  12  Sup.  Ct.  687  : 

** Although  the  defendant's  negligence  may  have  been  the 
primary  cause  of  the  injury  complained  of,  yet  an  action  for 
such  injury  cannot  be  maintained  if  the  proximate  and  im- 
mediate cause  of  the  injury  can  be  traced  to  the  want  of  or- 
dinary care  and  caution  in  the  person  injured,  subject  to  this 
■qualification,  which  has  grown  up  in  recent  years  (having 
been  first  enunciated  in  Davies  v.   Mann,   10  Mees.  &  W. 
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546) :  that  the  contributory  negligence  of  the  party  injured 
will  not  defeat  the  action  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured  party's  negligence.*" 

Among  numerous  decisions,  both  state  and  federal,  sup- 
porting this  qualification  of  the  general  rule,  we  refer  to  the 
following:  Patton  v.  Railway  Co.,  89  Tenn.  370,  15  S.  W. 
919;  Coasting  Co.  v,  Tolson,  139  U.  S.  551,  11  Sup. 
Ct.  653;  Railroad  Co.  v.  Harmon*s  Adm'r.  147  U.  S. 
582,  13  Sup.  Ct.  557;  Railway  Co.  v.  Whitcomb,  31  U. 
S.  App.  386,  14  C.  C.  A.  183,  and  66  Fed.  915;  Railroad 
Co.  V,  Kassen,  49  Ohio  St.  230,  31  N.  E.  282 ;  Louisville  & 
N.  R.  Co.  V,  East  Tennessee,  V.  &  G.  Ry.  Co.,  22  U.  S. 
App.  102,  9  C.  C.  A.  314,  and  60  Fed.  993.  Indeed,  the 
principle  of  this  qualification  is  now  the  accepted  doctrine  in 
the  English  courts,  including  the  house  of  lords,  and  in  all 
the  courts  of  all  the  states  of  the  Union,  so  far  as  the  cases- 
presenting  the  question  squarely  have  come  under  our  ex- 
amination. See  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  387  ; 
1  Shear.  &  R.  Neg.  l[5th  Ed.)  §  99. 

In  view  of  what  has  been  said,  it  is  hardly  necessary  to- 
add  that  the  principle  of  this  qualification  is  based  upon  the 
ground  of  negligence  only,  and  the  element  of  intentional  or 
willful  wrong  is  not  essential  to  render  the 
principle  applicable.  That  this  is  true  is  a 
proposition  so  clearly  deducible  from  the  cases  referred  to  as 
to  admit  of  no  question  or  discussion.  We  think  this  well- 
established  qualification  of  the  general  rule  was  applicable 
to  the  facts  of  this  case.  There  was  a  conflict  in  the  evi- 
dence, as  we  have  seen,  as  to  the  distance  in  which  a  passen- 
ger train,  under  the  circumstances  of  the  one  in  question, 
might  be  stopped,  and  there  was  a  similar  conflict  as  to  the 
distance  at  which  the  engineer  first  became  aware  that  the 
object  ahead  was  a  child.  In  view  of  the  extreme  limits  of  the 
distance  in  both  respects,  which  appear  in  the  evidence,  we 
are  of  opinion  that  the  court  could  not  say,  as  a  matter  of 
law,  that  the  jury  might  not  justifiably  conclude  upon  the 
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whole  of  the  proof  that  the  engineer  might,  by  the  exercise 
•of  reasonable  care  and  skill,  have  avoided  the  injury.  We 
think  the  court  properly  submitted  that  question  to  the  jury 
upon  the  disputed  facts  of  the  case,  and  that  there  was  no 
error  in  the  court's  refusal  to  withdraw  the  case  from  the 
jury.  White  v.  Van  Horn,  159  U.  S.  3,  15  Sup.  Ct.  1027; 
Railroad  Co.  v.  Mackey,  157  U.  S.  72,  15  Sup.  Ct.  491. 

The  only  remaining  assignments  of  error  relied  on  in  argu- 
ment are  ba.sed  upon  the  court's  refusal  to  give 
iSlS^aotioBa.        certain  special  charges  in  relation  to  the  measure 

of  damages.     The  court's   instruction   to   the 
jury  upon  this  subject  was  as  follows  : 

**Now,  what  do  I  mean  by  pecuniary  loss?  I  mean  that 
you  are  to  estimate,  as  far  as  you  may,  what,  had  the  child 
lived,  would  those  who  sue  here,  its  parents  and  next  of  kin, 
receive  in  money  from  that  child  and  its  earnings.  There- 
fore you  are  to  estimate — First,  how  long  it  would  have  been 
likely  to  live,  second,  if  it  had  lived,  what  would  have  been 
its  earning  capacity;  third,  assuming  that  it  would  have 
earned  money,  how  much  of  that  money  would  have  come 
to  the  relatives.  And  in  that  connection  you  ought  to  con- 
sider the  fact  that  for  a  number  of  years,  until  it  was  14 
years  of  age,  there  was  no  probability  that  it  would  earn 
anything,  and  there  was  every  probability  that  it  would  be 
a  burden  upon  the  parents." 

In  this  instruction  the  jury's  attention  was  correctly  called 
to  the  proper  elements  of  damage,  and  the  purpose  of  the 
special  instructions  seems  to  have  been  to  have  the  court 
apply  the  principles  for  the  injury  in  a  somewhat  mathe- 
matical way,  by  stating  an  accot;nt  between  the  probable 
income  from  service  of  the  child  and  the  expense  of  education 
and  maintenance.  The  principles  under  which  damages  were 
to  be  assessed  were  correctly  and  explicitly  given,  and  the 
details  of  estimating  the  damages  were  within  the  province  of 
the  jury.  The  special  instructions  were  not  different  in  sub- 
stance or  effect  from  the  court's  charge  upon  the  same 
subject,   which   was   not   accepted  to,  nor   subject  to  legal 
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•objection.  The  only  difference  was  in  mode  of  statement 
and  the  extent  to  which  details  were  given.  The  law 
having  been  correctly  stated  in  the  general  instruction,  the 
court  was  not  required  to  repeat  the  same  statement  in  sub  - 
stance  in  a  special  instruction.  White  v.  Van  Horn,  159  U. 
S.  3,  15  Sup.  Ct.  1027;  Coffin  v.  U.  S.,  162  U.  S.  664,  16 
Sup.  Ct.  943;  Railroad  Co.  v.  Leak,  163  U.  S.  280,  16  Sup. 
Ct.  1020. 

Two  other  objections  are  made  in  the  assignments  of  error, 
but  these  are  not  discussed  in  the  brief  for  plaintiff  in  error, 
and  apparently  not  relied  on.  In  view  of  the  record,  we 
think  they  are  clearly  not  taken,  and  do  not  require  special 
consideration.     Judgment  affirmed. 


Ullrich 

V. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

(Supreme  Court  of  Indiana ^  June  30 ^  iSgSJ) 

Killing  of  Pedestrian  on  Track— insufficient  Allegation  of  Willful- 
ness.*— Plaintiff  alleged  that  decedent's  death  was  the  result  of 
^willful  negligence  on  the  part  of  defendant's  engineer  in  failing  to 
-check  the  speed  of  his  train  (25  miles  an  hour)  when  he  saw  dece- 
dent 2,000  feet  distant,  in  such  a  position  upon  a  trestle  as  to  neces- 
sitate his  walking  100  feet  to  reach  a  place  of  safety.  Held^  that 
this  did  not  constitute  an  allegation  of  willful  killing,  it  appearing 
therefrom  that  the  engineer  had  a  right  to  presume  that  decedent 
had  ample  time  to  get  out  of  danger. 

♦For  Definition  of  Willful  Negligence,  see  Alabama  G.  S.  R.  Co.  v. 
Burgess  (Ala.  1897),  10  Am.  &  Eng.  R.  Cas.,  N.  8.,  835;  and  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  z/.  Miller  (Ind.),  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  684. 

As  iko  Duty  of  Railroad  Employees  to  Trespassers  on  Track  in  Per- 
ilous Place,  see  Pierce  etaLv,  Walters,  8  Am.  &  Eng  R.  Cas.,  N.S., 
^72,  and  note^  677. 
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Appeal  by  plaintiff  from  Dearborn  county  circuit  court. 
Affirmed. 

Geo.  E.  Doivney  and  McMullen  &  McMullen^  for  app)ellant- 
Elliott  &  Elliott  and  Jolin  T.  Dye^  for  appellee. 

Hackney,  C.  J.  The  lower  court  sustained  the  appellee's 
demurrer  to  an  amended  second  paragraph  of  complaint,  and 
that  ruling  is  here  urged  as  error.  Said  paragraph  was  en- 
titled, **John  Ullrich,  Administrator  of  the  Estate  of  Peter 
Vogel,  Deceased,  v.  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company."  The  allegations  in  the  body 
of  the  complaint  were  by  **John  Ullrich,  plaintiff,'*  against 
the  appellee  named  as  defendant;  and  it  was  alleged  that 
between  Aurora  and  Lawrenceburg  the  appellee  maintained^ 
as  a  part  of  its  railway,  a  narrow  trestle,  300  feet  in  lengthy 
and  15  feet  high,  and  upon  which  there  was  no  escape  from 
passing  trains  by  persons  walking  thereon,  excepting  from 
either  end  thereof.  It  was  alleged  that  said  trestle  and  a 
person  upon  it  could  be  plainly  seen  for  the  distance  of  one - 
half  mile  by  the  managers  of  a  train  approaching  the  same 
from  Aurora ;  that  the  appellee  and  the  managers  of  its  trains 
knew  the  location  and  dangers  of  said  trestle,  and  knew  that 
the  only  escape  for  a  person  walking  upon  the  same  was  from 
the  ends  thereof;  that,  and  on  a  day  named,  ''plaintiff's  de- 
cedent" went  upon  said  trestle  for  the  purpose  of  crossing 
from  the  end  thereof  nearest  to  Aurora,  no  train  then  being 
in  view,  and,  when  he  had  gone  but  100  feet  of  the  distance 
over  said  trestle,  his  attention  was  called  to  an  approaching^ 
train  from  Aurora,  whereupon  he  attempted  to  return  to  the 
end  of  the  trestle  upon  which  he  so  entered,  but,  before  he 
could  do  so,  was  run  upon  and  killed  by  said  train.  It  is 
alleged  that  the  appellee,  **by  its  employees  in  charge  of  said 
approaching  train,  *  *  *  well  knowing  the  danger 
in  which  plaintiff's  decedent  was,  and  well  knowing  the 
dangerous  condition  of  said  structure,  and  well  knowing  that 
there  was  no  means  of  escape  therefrom,  except  as  herein- 
before mentioned,  and  well  knowing  that  plaintiff's  decedent 
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was  cut  off  from  all  means  of  escape,  and  being  in  full  view 
of  said  decedent  for  a  distance  of  2,000  feet,  and  being  fully- 
able  to  stop  said  train  in  time  to  save  decedent  from  injury, 
and  seeing  decedent  on  said  structure  for  said  distance  of 
2,000  feet,  and  defendant's  servants  tllen  operating  said 
engine  saw  plaintiff's  decedent's  perilous  and  dangerous 
situation,  and  saw  him  turn  around  and  attempt  to  reach  the 
nearest  end  of  said  bridge,  so  as  to  escape  the  danger,  failed 
to  stop  said  train,  but  then  and  there  negligently,  recklessly, 
purposely,  and  willfully  ran  said  train  upon  said  decedent." 
One  thousand  feet  of  the  course  of  said  approaching  train  is 
alleged  to  have  been  in  Aurora,  and  to  have  been  run  at  the 
rate  of  twenty -five  miles  per  hour,  and  the  distance  from  the 
corporation  line  of  Aurora  to  the  trestle  is  described  as  forty 
rods.  There  were  other  allegations  as  to  negligence,  but  it 
is  conceded  that  the  sufl&ciency  of  the  pleading  must  be 
determined  upon  its  allegations  of  willfulness.  It  was  alleged 
also  that  ''plaintiff  is  the  duly  appointed  and  qualified  ad- 
ministrator of  'decedent's  estate,'  and  that  decedent  left  his 
widow  and  grandchildren  surviving  him."  In  the  body  of 
the  pleading  there  was  no  allegation  of  the  name  of  or  as  to 
who  the  decedent  was,  nor,  beyond  the  allegation  already 
referred  to,  as  to  the  capacity  in  which  the  appellant  sued. 
There  are  no  allegations  as  to  the  distance  of  the  train  from 
the  decedent  when  he  discovered  its  approach,  nor  as  to  the 
rate  of  speed  at  which  the  train  ran  over  the  space  of  40  rods 
next  before  reaching  the  trestle;  but  the  allegations  support 
the  theory  that  he  discovered  the  approach  of  the  train  when 
it  was  2,000  feet  distant,  and  that  its.  speed  of  25  miles  per 
hour  was  to  the  point  40  rods  from  the  trestle.  The  ad 
damnum  allegation  was  as  follows:  ''Plaintiff  avers  that, 
on  account  of  the  wrongs  and  injuries  hereinbefore  com- 
plained of,  he  has  been  damaged  in  the  sum  of,"  etc. 

Three  objections  are  urged  against  the  complaint :     First, 
that   it   does   not   appear   from  the  body   thereof   that   the 
appellant  sues  in  a  representative  capacity ;  second,  that  the 
13  (N  8)  A  &  E  R  Cas— 50 
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allegations  do  not  disclose  the  name  of  the  person  killed ;  and, 
third,  facts  suflScient  to  constitute  a  willful  killing  are  not 
alleged.  Deeming  the  last  of  these  objections  sufficient,  we 
disregard  the  others,  and  we  also  pass  over  the  serious  doubt 
as  to  whether  the  assignment  of  error  is  sufficiently  specific 
to  present  any  question  for  decision,  it  appearing  from  the 
record  that  the  second  paragraph  of  complaint  was  superseded 
by  four  separate  filings  of  an  "amended  second  paragraph  of 
complaint,**  three  of  such  amended  paragraphs  having  gone 
down  under  demurrer.  No  claim  is  made  for  the  pleading 
that  it  states  a  cause  of  action  sounding  in  negligence,  and 
it  is  practically  conceded  that  its  sufficiency  must  be  deter- 
mined as  a  charge  of  a  willful  killing,  the  decedent  having 
been  a  trespasser  upon  the  railway  at  the  time.  Mere  epithets 
give  the  pleading  no  force,  and  it  is  conceded  by  the  learned 
counsel  for  the  appellant  that  specific  averments  control 
general  averments.  The  following  analysis  of  the  specific 
averments  of  the  pleading  is  made  on  behalf  of  the  appellant  '• 
**(l)  Appellant's  decedent  was  on  ahigh  trestle.  (2)  There 
was  no  escape  from  the  trestle  except  by  either  end.  (3) 
Appellant's  decedent  was  100  feet  from  the  end.  (4)  Ap- 
pellant's decedent  was  endeavoring  to  retrace  his  steps.  (5) 
Appellee's  engineer  in  charge  of  the  engine  saw  appellant's 
decedent  on  the  trestle.  A.  knew  where  the  trestle  began. 
B.  knew  the  construction  of  the  trestle.  C.  knew  appellant's 
decedent  was  cut  off  from  all  means  of  escape,  except  by  the 
end.  D.  saw  decedent  trying  to  escape.  E.  was  two  thousand 
feet  distant.  F.  knew  of  decedent's  perilous  condition  in  time 
to  have  stopped  the  train.  G.  failed  to  stop  the  train,  and 
ran  decedent  down."  A  single  authority  is  cited  in  support 
of  the  complaint.  Palmer  v.  Railroad  Co.,  112  Ind.  250,  14 
N.  E.  70.  That  case  correctly  decides  that  there  may  be 
what  the  law  will  pronounce  a  willful  killing  where  life  is 
taken  purposely,  or  where  one  pursues  a  course  which  he 
must  reasonably  know  will  bring  death  to  another,  although 
lie  may  not  intend  to  inflict  injury;  and,  further,  that  one 
upon  a  railroad   when  a   train  is   approaching,    although  he 
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may  be  seen  by  the  engineer,  may  be  presumed  until  the  last 
moment  to  leave  the  track  and  avert  danger,  unless  there  be 
something  from  which  the  engineer  may  reasonably  infer  that 
such  person,  from  inability  to  do  so  or  from  ignorance  of  the 
approach  of  the  train,  will  not  leave  the  track.     To  the  same 
effect  are  many  other  decisions  of  this  court,  including  the 
late  cases  of  Parker  v,  Pennsylvania   Co.,  134  Ind.  673,   34 
N.  E.  504;  Pennsylvania  Co.  v,  Meyers,  136  Ind.  242,  36  N. 
E.   32;  Evans  v.    Railway  Co.,  142  Ind.  264,  41    N.  E.  537. 
It   is  apparent,  therefore,  that  to  bring  the  case  within  the 
rules  of  the   authority  cited,  it  not   being  claimed   that  the 
killing  was   done   intentionally,    it  must  appear  that  the 
decedent  was  in  a  position  of  peril  from  which  he  could  not 
escape  unless  the  engineer  should  slacken  the   speed  or  stop 
the  train,    and  that  the  engineer  knew  of  the  peril  in  time  to 
have   so  slackened   speed  or  stopped   the  train.     No  doubt, 
there  was  a   time  when  the  decedent's   position  was   one  of 
peril ;  and  that  it  was  when  the  locomotive  first  came  so  near 
to  him  that  he  could  not  reach  the  end  of  the  trestle  before  it 
arrived.     That  was  the  time  when  the  engineer^  seeing  the 
decedent,  and  it  being  reasonably   apparent  that  such  peril 
existed,  should  have  used  every  proper  energy  to  check  the 
speed  or   stop  the  train.     It  is  manifest  that  at  the  point  of 
2,000  feet  from  the  trestle,  with  knowledge  that  decedent  was 
upon  the   structure,  and  attempting  to   retrace  his  steps  for 
100  feet,  to  a  place  of  safety,  the  engineer  was  not  reasonably 
required  to  lessen   the  alleged  speed  of   25  miles  an   hour, 
which  would  give  the  decedent  nearly  55   seconds  to  escape, 
requiring  him  to  walk  only  at  the  rate  of  1 J^  miles  per  hour. 
Peril  did  not  exist  when  the  train  was  2,000  feet  distant,  and 
from  that  point,  under  the  authorities  cited,  the  engineer  had 
the  right  to  presume  that  the  decedent  would  get  off  the  trestle, 
and  the  right  to  continue  that  presumption  until  the  point 
making  it   perilous  to  continue   was  reached.     It  cannot  be 
said,  therefore,  that  it  was  the  engineer's  duty  to  reverse  his 
engine  when  2,000  feet  from  the  trestle,  and  we  are  not  advised 
by  the  pleading  at  what  other  point  the  peril  became  reason- 
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ably  manifest,  nor  that  at  such  point  the  engineer  failed  to 
make  every  possible  effort  to  stop  the  engine.  The  absence 
of  allegation  of  the  rate  of  speed  covering  the  last  40  rods, 
and  at  the  time  the  engine  struck  the  decedent,  is  suggestive 
that  the  rate  was  unfavorable  to  the  appellant,  ^nd  that  would 
also  imply  effort  on  the  part  of  the  engineer  to  check  the  speed 
or  stop  the  engine.  If  the  engineer  acted  on  the  presumption 
that  the  deceased  could  and  would  get  to  a  point  of  safety^ 
and  so  acted  until  it  became  too  late  by  the  use  of  the  means 
within  his  control  to  avoid  running  upon  him,  such  reliance 
could  not  be  considered  willfulness.  Railway  Co.  v.  Miller 
(Ind.  Sup.)  49  N.  E.  445,  and  authorities  there  cited.  In 
our  opinion,  the  lower  court  ruled  correctly,  and  the  judgment 
is  affirmed. 


McVey 

V, 

Chesapeake  &  O.  Ry.  Co. 

{^Supreme  Court  of  Appeals  of  West  Virginia^  March  25,  18^.) 

Evidence — Speed  of  Trains.* — Tlie  speed  of  a  passing  train  is  not 
a  question  of  science,  but  of  observation,  and  any  one  possessing 
knowledge  of  time  and  distance  is  competent  to  testify  in  relation 
thereto. 

Running  Trains  in  City  over  Track  Used  as  Footpath-^DeKree  of 
Care. — When  a  railway  company  has  an  exclusive  right  of  way 
running  parallel  with,  and  adjoining  to,  a  public  street  through  a 
populous  town,  although  the  tracks  be  used  by  the  public  habitually 
as  a  footway,  it  is  error  to  instruct  the  jury  that,  in  running  its 
trains  and  cars  over  such  right  of  way  through  such  town,  it  is  the 
duty  of  such  company  to  use  the  same  degree  of  care  to  avoid  injury 
to  persons  using  such  right  of  way  as  a  footway  as  it  would  be 
required  to  use  if  the  tracks  ran  lengthwise  through  said  town  upon 
a  public  street  or  highway. 

Same — Same. — The  fact  that  the  tracks  upon  the  company *&  right 
of  way  are  so  used  by  the  public  in  such  town  imposes  upon   the 

*See  notes  at  end  of  case. 
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compauj  the  obligation  to  use  greater  care  and  prudence  in  running 
and  managing  its  trains  at  such  a  place  than  would  be  required  at 
places  where  the  tracks  are  not  so  used. 

Same — Sanne.* — The  defendant,  in  operating  its  road  on  tracks  so 
used  by  the  public,  should  use  ordinary  care  and  diligence ;  and 
what  constitutes  ordinary  care  and  diligence  depends  upon  circum- 
stances. It  must  be  commensurate  with  the  dangers  incident  to 
the  handling  of  its  cars  and  trains  at  that  particular  place. 

Exercise  of  Due  Care  by  Deceased — Presumptions.* — In  an  action 
for  damages  for  the  death  of  a  person  killed  by  a  train  of  a  railroad 
company,  the  fact  that  no  proof  is  offered  to  show  that  the  decedent, 
in  going  on  the  track,  stopped  and  looked  for  an  approaching  train, 
<loes  not  raise  the  presumption  that  he  did  not  stop  and  look,  unless 
the  evidence  shows  that  he  must  have  seen  the  approaching  train  if 
he  had  looked. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Kanawha  county  circuit  court.  Re- 
versed, 

Simms  &  Enslow,  for  plaintiff  in  error. 

O,  W,  Aldrich  and  Watts  &  Ashby,  for  defendant  in  error. 

McWhorter,  J.  George  W.  McVey,  Jr.,  as  administra- 
tor of  the  estate  of  William  H.  Robinson,  brought  his  action 
against  the  Chesapeake  &  Ohio  Railway  Company,  in  the 
circuit  court  of  Kanawha  county,  to  recover  ^  _  ^  , 
damages  for  the  death  of  his  intestate,  who  was 
ki^ed  by  defendant's  cars,  at  Montgomery,  on  the  night  of 
the  10th  day  of  December,  1896.  The  case  was  tried  before 
a  jury,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
$2,500  damages.  The  defendant  moved  the  court  to  set  aside 
the  verdict  and  grant  it  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  to  which  ruling  of  the  court  the  defendant 
excepted,  and  the  court  rendered  judgment  upon  said  verdict. 
Defendant  applied  for  and  obtained  from  this  court  a  writ  of 
error  to  said  judgment,  its  petition  setting  forth  eight  assign- 
ments of  error. 

The  first  assignment  is  that  the  court  admitted  improper 
testimony  of  the  witness  Huffine  as  to  the  speed  the  train  was 

*See  notes  at  end  of  case. 
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moving,  as  it  was   a  material  fact  as  to  the  speed  the  train 

was  moving  at  the  time  Robinson  was  hit,  be- 
JfrJSfST"®"'**^   cause  the  evidence  was  elicited  to  show  that  the 

speed  of  trains  was  reduced  within  the  town 
limits  to  six  miles  per  hour  by  the  town  of  Montgomery,  and 
the  court  allowed  HuflSne  to  testify  as  to  his  opinion  as  to 
the  speed  the  train  was  moving,  and  it  was  not  shown  he 
had  ever  had  any  experience  in  handling  trains ;  and  it  is 
claimed  that  Huffine,  not  being  an  expert,  should  not  have 
been  permitted  to  express  an  opinion  as  to  the  speed  of  the 
traiu.  In  Railroad  Co.  v.  Van  Steinburg,  17  Mich.  99,  it  is 
held  that:  '^Testimony  concerning  the  speed  of  a  passing 
train  of  cars  may  be  given  by  any  one  possessiiig  a  knowledge 
of  time  and  distance.  It  is  not  a  question  of  science,  but  of 
observation.''  This  witness  had  been  in  business  at  Mont- 
gomery ten  years,  had  worked  some  five  months  on  a  gravel 
train  prior  to  that  time,  and  was  familiar  with  the  movements 
of  trains.  It  would  seeih  that  any  man  of  ordinary  intel - 
ligence,  living  for  years  along  the  line  of  a  trunk  railway, 
would  be  competent  to  form  a  fair  judgment  of  the  speed  of  a 
passing  train;  and  especially  should  this  witness,  Huffine, 
be  able  to  express  a  pretty  correct  opinion  of  a  train  moving 
at  a  rate  not  exceeding  10  or  12  miles  per  hour,  as  the  gravel 
trains,  with  which  he  had  several  months'  experience,  moved 
in  a  similar  manner. 

The  second  assignment  is  that  *'the  court  erred  in  allowing 
evidence  of  a  signboard  which  had  been  put  up'by  the  mayor 
of  the  city,  without  showing  that  it  was  by  authority  of  an 
ordinance."  On  motion  of  defendant  to  exclude  all  evidence 
in  regard  to  the  putting  up  of  signboards,  because  of  the 
failure  to  prove  the  ordinance  of  the  town  of  Montgomery, 
the  court  struck  out  all  evidence  in  regard  to  the  authority 
by  which  the  signboards  were  placed  there,  but  refused  to 
strike  out  the  evidence  of  the  fact  of  the  existence  of  the  two 
signboards,  to  which  ruling  of  the  court  the  defendant 
excepted.  I  am  unable  to  see  how  this  evidence  could  prej- 
udice the  defendant.     Under  the  evidence,  the  rate  of  speed 
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at  which  the  train  was  moving  (and  the  lowest  rate  claimed 
by  defendant  was  five  miles  per  hour)  is  quite  immateriaU 
as  the  principal  question  is  whether  the  train  was  properly 
sniarded  and  managed, — whether  the  front  end  of  the  car 
being  pushed  or  backed  was  supplied  with  a  light  or  a 
watchman  to  avoid  and  prevent  accident. 

The  third  assignment  is  that  the  court  erred  in  giving  on 
behalf  of  plaintiff  instruction  No.  1 :  *  *The  jury  are  instructed 
that  if  the  plaintiff  has  shown  by  a  preponderance  of  the 
evidence  that  the  right  of  way  of  the  defendant 

BuTLnlntf  Trains 

through  the  town  of  Montgomery,  in  Payette  ^raciTuseda* 
county,  West  Virginia,  is  adjoining  and  paral-  DSSSS^fcare. 
lel  to  the  principal  street  of  said  town,  and  with 
no  fences  or  other  objects  to  show  to  the  public  where  the 
street  line  is,  and  has  also  shown  by  a  preponderance  of  the 
evidence  that  the  people  of  the  town  and  surrounding 
country  have  continuously  and  generally  used  the  ground 
covered  by  said  right  of  way  as  a  common  and  public  footway 
to  pass  through  the  town,  and  from  one  part  of  the  town  to 
another,  from  the  year  1872  to  the  10th  day  of  December, 
1896,  such  facts,  if  so  proven,  rendered  it  the  duty  of  the 
defendant,  in  running  its  trains  and  cars  over  said  right  of 
way  in  said  town,  to  use  the  same  degree  of  care  to  avoid 
injury  to  persons  using  the  right  of  way  as  a  footway  as  it 
would  be  required  to  use  if  the  tracks  ran  lengthwise  through 
said  town  upon  a  public  street  or  highway ;  and  if  the  defend  - 
ant  has  failed  to  use  such  degree  of  care,  and  by  reason  of 
such  failure  William  H.  Robinson  was  killed  by  a  train  of 
cars  operated  by  defendant  on  the  evening  of  the  10th  day  of 
December,  1896,  then  defendant  is  liable  for  the  death  of  said 
Robinson,  and  the  fact  that  at  the  tini2  of  his  death  said 
Robinson  was  using  said  right  of  way  as  a  footway  will  not 
of  itself  defeat  the  action  for  his  death."  This  instruction 
goes  too  far,  in  requiring  the  defendant,  in  running  its 
trains  and  cars  over  its  right  of  way  in  the  town  of 
Montgomery,  to  use  the  same  degree  of  care  to  avoid  injury 
to   persons   using   such     right   of   way    as    a    footway    as 
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it  would  be  required  to  use  if  the  tracks  ran  lengthwise 
through  said  town  upon  a  public  street  or  highway,  and 
on  failure  to  use  such  high  degree  of  care,  and  by  reason  of 
such  failure  Robinson  being  killed,  it  should  be  liable  for 
his  death.  However  long  may  have  been  such  use  of  tlie 
right  of  way  by  the  people,  and  to  whatever  extent  it  may 
have  been  so  used, the  fact  remains  that  **the  railroad  company 
has  the  exclusive  right  of  way,  upon  which  no  unauthorized 
person  has  a  right  to  be,"  as  stated  by  Judge  Brannon  in 
Spicer  v.  Railway  Co.,  34  W.  Va.,  at  page  517,  12  S.  E.  554. 
And  in  Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479,  it  is 
said  that :  **Any  one  who  travels  upon  such  track  as  a  foot- 
way, and  not  for  any  business  with  the  railroad,  is  a  wrong- 
doer and  a  trespasser;  and  the  mere  acquiescence  of  the 
company  in  such  use  does  not  give  the  right  to  use  the  track, 
or  create  any  obligation  for  special  protection.''  And  in 
Mulherrin  v.  Railroad  Co.,  81  Pa.  St.  366:  **The  man  who 
steps  his  foot  upon  the  track  does  so  at  his  peril.  The  com- 
pany has  not  only  a  right  of  way,  but  it  is  exclusive,  at  all 
times  and  for  all  purposes.*'  From  the  very  nature  of  the 
case,  while  the  public  may  take  the  risk,  and  so  use  the  right 
of  way  as  a  footway,  they  can  never  acquire  any  rights  therein. 

All  this  being  true,  the  fact  that  the  tracks  are 
so  used  by  the  public  imposes  upon  the  com- 
pany the  obligation  to  use  greater  care  and  prudence  in  run- 
ning and  managing  its  trains  at  such  a  place  than  would  be 
required  at  places  where  the  tracks  are  not  so  used.  And 
„        „  on  tracks  so  used  the  defendant,  in  operating  its 

road,  should  use  ordinary  care  and  diligence ; 
and  what  constitutes  ordinary  care  and  diligence  depends 
upon  circumstances.  It  must  be  commensurate  with  the 
damages  incident  to  the  handling  of  its  cars  and  trains  at  a 
particular  given  place.  **The  fact  that  pedestrians  are  accus- 
tomed to  travel  on  a  railroad  at  a  particular  place  makes  it  the 
duty  of  such  railroad  company  to  exercise  greater  caution  apd 
prudence  in  the  operation  of  its  road  at  that  place."  Nuzum 
V.  Railway  Co.,    30  W.  Va.  228,  4  S.  E.  242;  Barrickman  v. 


^^^^"^  TRESPASSERS  793 

RCaii 

McVey  v,  Chesapeake  &  O.  Ry.  Co 

Oil  Co.,  45  W.  Va.— ,32  S.  E.  327  ;  Brown  v.  Railroad  Co., 
50  Mo.  461.  It  is  insisted  that  by  the  use  of  the  right  of  way 
by  the  public  as  a  footway  for  so  great  a  length  of  time  the 
public  has  acquired  the  right  so  to  use  it ;  and  appellee  cites 
in  support  of  his  position  Railway  Co.  v.  Pointer,  9  Kan. 
620,  628,  and  quotes:  ''Plaintiff  had  a  right  to  show  that 
the  place  where  he  was  injured  was  on  a  public  street  of 
Leavenworth;  and,  if  he  could  not  show  that  it  was  a  pub- 
lic street  in  law,  he  still  had  a  right  to  show  it  was  a 
a  public  street  in  fact.  And  for  this  purpose,  if  for  no  other, 
he  had  a  right  to  show  it  was  a  public  street  in  fact.  And 
for  this  purpose,  if  for  no  other,  he  had  a  right  to  show  that 
public  travel  was  on  or  over  this  ground,  and  to  show  that 
such  travel  was  then  with  the  knowledge  and  consent  of  the 
railroad  company.  If  he  could  show  that  the  place  where  the 
injury  occurred  was  on  a  public  street,  either  in  law  or  in  fact, 
lie  would  not  be  such  a  trespasser  as  would  relieve  the  rail- 
road company  from  exercising  reasonable  and  ordinary  care 
and  diligence  towards  him.  In  fact,  he  would  not  be  a  tres- 
passer at  all.  The  railroad  company,  in  such  a  case,  would 
be  bound  to  run  its  trains  with  reference  to  him,  and  to  every 
other  parson  who  might  be  rightfully  occupying  the  street." 
In  that  case  both  the  public  and  the  defendant  had  the  right 
to  use  the  street.  The  same  opinion  says  :  **In  fact,  in  this 
case  the  legal  right  of  the  railway  company  and  that  of  the 
public  to  use  this  ground  as  a  street  seem  to  be  about  equal. 
Both  derive  their  right  from  a  city  ordinance.  If  it  should 
be  shown  on  a  retrial  of  this  case  that  the  plaintiff  had  no 
right  to  be  on  the  ground  when  the  injury  was  received,  the 
law  of  the  case  with  respect  to  care  and  diligence  would  be 
very  different  from  what  we  have  stated  it.  The  railway 
company  would  not  then  be  bound  to  run  their  trains  with 
reference  to  persons  who  might  be  on  the  track.  The  fact 
that  people  have  often  trespassed  upon  the  track,  and  the 
company  have  not  stopped  them,  does  not  imply  consent  to 
use  the  track  and  will  not  create  any  right  in  the  public  to 
iise  it."     Spicer  v.  Railway  Co.,  supra.     "When  a  railroad 


794  TRESPASSERS  Vol  X HI 

(N8) 

McVey  v,  Chesapeake  &  O.  Ry.  Co 

company  by  authority  of  law  goes  into  possession  of  land  for 
the  objects  of  its  creation,  is  not  that  an  appropriation  to  cer- 
tain great,  specified  public  uses?  And  can  it  divert  its  use  to 
purposes  wholly  inconsistent  with  those  which  it  is  authorized 
to  pursue, — rpurposes  which  may  imperil  the  lives  and  prop- 
erty of  travelers  on  its  trains, — without  incurring  a  forfeiture 
for  its  privileges?  To  ask,  it  seems  to  us,  is  to  answer,  these 
questions.*'     Railroad  Co.  v,  Brinson,  70  Ga.  207,  241. 

The  evidence  in  the  case  at  bar  shows  that  deceased,  with 
three  or  four  other  persons,  including  W.  H.  Robinson,  who 
was  killed,  left  the  church  after  9  o'clock  p.  m.,  and  went 
onto  the  east-bound  track,  and  started  west,  and  saw  a  train 
leave  the  depot,  going  east,  on  the  same  track ;  that  they 
stepped  off  of  that  track,  and  onto  the  west -bound  track. 
Mary  Hall,  one  of  the  party,  says  that,  when  they  got  on  the 
west-bound  track,  **We  looked  back  to  see  if  there  was  a 
train  coming,  and  we  didn't  see  any;"  that,  when  they  had 
walked  about  forty  feet,  Charlie  Dandridge  looked  back  and 
said,  **There  comes  a  train,"  and  they  looked  back,  and  got 
off  the  track ;  that  Robinson  and  Miss  Rogers  were  a  little 
behind  them,  aud  they  did  not  see  Miss  Rogers  until  they 
got  off  the  track.  She  was  asked  :  "When  you  looked  back 
and  got  off  the  track,  what  did  you  see,  in  the  way  of  a  light, 
or  a  man,  or  anything,  there?  A.  Didn't  see  an}'- 
thing, — only  the  box  car  coming  down.  We  looked  back, 
and  the  box  car  was  right  on  us  when  we  looked  back,, 
and  we  just  had  time  to  step  off  the  track.  Didn't  see 
any  light  on  the  box  car.  Could  have  seen  it  if  there  had 
been  one.  The  train  was  going  pretty  fast.  It  gave  no 
sound  or  signal."  Witness  Lillie  Dolin,  another  one  of  the 
party,  testifies  to  the  same  effect :  That  they  looked  back 
for  a  train.  **Didn't  see  any.  Then  Charlie  Dandridge 
looked  back,  and  told  us  there  was  a  train  coming  on  that 
track"  ;  and  the  train  was  right  upon  them,  coming  rear  end. 
'*Saw  nothing  but  boxcar.  Saw  no  man  or  light  on  it.'* 
That  Charlie  Dandridge  threw  them  off  the  track,  and  they 
stood  there  till  the  train  passed  by.     Did   not   see  Robinsoa 
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when  she  got  off  the  track,  but  saw  Miss  Rogers.  She  was  a 
little  way  behind.  She  got  off  on  the  same  side  of  the  track 
as  witness  did.  She  says,  **The  train  was  running  pretty- 
tolerably  fast."  Miss  Rogers '(witness)  was  walking  with 
Robinson.  When  the  east-bound  train  was  passing  them,, 
and  they  on  the  west-bound  track,  the  locomotive  whistled, 
and  witness  says,  **This  train  scares  me,*'  and  stepped  right 
in  front  of  him.  He  let  go  her  arm,  and  she  stepped  off  the 
track,  and  he  walked  a  little  behind  her ;  and,  just  as  witness 
was  about  to  step  back  on  the  track.  Miss  Dolin,  who  was  in 
front  of  her,  "threw  up  her  arms  to  throw  herself  off  the  track. 
I  was  aiming  to  step  up  on  the  track,  and  I  turned  my  head 
to  see  what  was  the  matter,  and  I  threw  myself  back  to  keep 
the  cars  from  striking  me.  The  end  of  the  box  car  was  right 
at  mC;  and  I  just  fell  back  out  of  the  way.  The  rear  end  was 
backing  down.'*  She  says,  ** There  was  no  light  and  there 
was  no  man  on  the  car,"  and  says,  **I  don't  know  exactly 
how  fast  the  train  was  moving,  but  it  was  moving  pretty  fast." 
R.  C.  Taylor,  witness  for  the  defendant,  was  brakeman  on 
the  train.  Says  he  was  on  the  head  car.  backing  down. 
**Was  on  the  head  car  until  it  got  about  the  cross -over  switch, 
and  I  went  back  to  set  a  brake  on  the  rear  end,  and  was 
fixing  to  stop  there,  so  as  to  cross  in  on  the  other  track 
to  get  Straughan's  loads.  I  went  to  the  rear  end  of  the 
car  to  set  a  brake  on."  And  witness  says  Robinson  was 
found  right  at  the  cross  -over  switch  on  the  west -bound  track ; 
that  he  (witness)  went  back  to  the  rear  end  of  the  car  just 
before  they  got  by  there.  **Q.  Do  you  know  when  Robinson 
was  hit?  A.  He  was  hit  forninst  the  cross -over  switch  on  the 
east-bound  track.  Q.  How  long  is  that  switch?  A.  It  is 
about  75  or  80  feet,  I  guess.  Q,  Who  showed  you  where  he 
was  hit?  A.  Curry  Vickers  was  the  first  one  that  showed 
me,  and  then  I  could  see  myself.  Q.  What  sign  did  you  see? 
A.  Where  we  dragged  him.  Q.  Did  you  go  back  on  the  rear 
end  above  or  below  the  point?  A.  Just  about  that  point 
when  I  left  the  front  end  of  the  car.  Q.  State  whether  there 
was  any  light  on  that  car.     A.  None  except  my  lantern.     I 
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had  my  lantern  with  me.  Q.  What  did  you  do  with  it?  A. 
I  set  it  down  on  the  running  board/'  Says  his  lantern  was 
a  common  white  railroad  lantern.  Says  train  was  going  at 
rate  of  about  four  miles  an  hour.  On  cross-examination, 
says  he  does  not  know  whether  he  was  on  the  front  end  of 
the  car  when  Robinson  was  struck,  or  not,  and  thinks  he  had 
not  more  than  got  back  to  the  east  end  of  the  car  when  he 
was  struck;  that,  when  he  set  his  lantern  down  on  the  run- 
ning board,  it  was  at  the  east  end  of  the  car,  and  it  could  give 
no  light  in  front  of  the  west  end.  And  he  states  that  he  re- 
mained  with  his  light  at  the  east  end  of  the  car  until  he  left 
the  train,  near  the  depot.  Curry  Vickers,  another  brakeman 
on  the  train,  next  to  the  engine,  says  the  train  was  running, 
he  thought,  about  between  four  and  six  miles  an  hour  at  the 
time  Robinson  was  killed.  The  engineer,  J.  E.  Gwinn,  says 
they  were  running  not  over  four  or  five  miles  an  hour.  D. 
G.  Perry,  fireman,  says  he  supposes  they  were  running  about 
four  or  five  miles  per  hour. 

Instruction  No.  2  given  for  plaintiff  is  as  follows :  **The 
jury  are  instructed  that  if  a  railroad  company  should,  about 
the  hour  of  nine  o'clock  in  the  evening  on  or  about  the  10th 
day  of  December,  back  a  train  of  23  loaded  cars  at  a  speed  of 
from  five  to  ten  miles  per  hour  over  its  tracks  running 
lengthwise  over  the  public  streets  of  a  town,  when  the  people 
are  generally  and  continuously  in  the  habit  of  using  the  right 
of  way  in  such  street  as  a  public  footway,  and  should  back 
said  train  without  keeping  a  lookout  on  the  head  end  of  the 
forward  car  of  the  train  so  being  backed,  and  without  keep- 
ing a  light  on  the  head  end  of  such  front  car,  such  omission 
to  keep  either  a  ligit  or  watchman  would  be  gross  negligence 
upon  the  part  of  such  company,  and  render  said  company 
liable  for  the  death  of  any  person  who  is  killed  by  reason  of 
such  omission."  This  instruction  is  subject  to  the  criticism 
of  counsel  for  appellant,  in  that  it  refers  to  defendant  back- 
ing **a  train  of  twenty -three  loaded  cars  at  a  speed  of  from 
five  to  ten  miles  per  hour  over  its  tracks  running  lengthwise 
over  the  public  streets  of  a  town,"  and  also  because  it  makes 
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the  defendant  liable  without  considering  whatever  the  con- 
tributory negligence  of  the  decedent,  Robinson.  Defendant's 
tracks  do  not,  as  appears  from  the  record,  run  lengthwise 
over  the  public  streets  of  Montgomery.  While  it  is  true  it 
appears  from  the  evidence  that  there  is  no  fence  or  mark  to 
separate  the  defendant's  right  of  way  from  the  streets,  and 
that  the  same  runs  parallel  with  and  adjoining  the  street^ 
yet  it  has  an  exclusive  right  of  way,  which  is  occupied  by 
its  tracks,  which  tracks  are  suflScient  notice  to  the  public 
that  the  street  does  not  occupy  the  same  ground.  An 
instruction  which  leads  the  jury  to  understand  that  the  pub- 
lic have  equal  rights  with  the  defendant  is  misleading. 
Appellee  insists  that  the  several  instructions  were  prepared 
as  paragraphs  of  a  charge  to  be  considered  together,  and  the 
second,  third,  and  fourth  are  to  be  considered  as  explanatory 
of  the  first;  that  being  the  case,  the  reference  to  the  consid- 
eration of  contributory  negligence  in  the  third  and  fourth 
would  apply  as  well  to  the  first  and  second.  This  is  not  the 
case,  when  instructions  are  drawn,  as  these  are,  separate^ 
independent,  and  distinct  from  each  other,  so  that  one  or 
more  may  be  given  and  others  rejected  without  in  any  way 
affecting  the  force  of  those  given;  and,  so  being  independ- 
ent, they  should  be  complete  in  themselves  severally,  to 
prevent  confusing  or  misleading  the  jury.  McCreery's 
Adm'x  V.  Railroad  Co.,  43  W.  Va.  116,  27  S.  E.  327 ;  Webb 
V,  Packet  Co.,  43  W.  Va.  800,  29  S.  E.  519;  Fisher  v.  Rail- 
road Co.,  39  W.  Va.  371,  19  S.  E.  578.  Speaking  only  for 
myself,  as  a  majority  of  the  court  does  not  agree  with  me  in 
the  proposition,  I  claim  that  the  backing  of  a  train  of  23 
cars  over  tracks  running  through  a  populous  town  or  vi-llage^ 
in  the  nighttime,  where 'the  people  habitually  use  the  right 
of  way  as  a  public  footway,  and  so  backing  such  train  with- 
out keeping  a  lookout  on  the  head  end  of  the  forward  car  of 
the  train  being  so  backed,  and  without  keeping  a  light  on 
the  head  end  of  such  front  car,  such  omission  to  keep  either 
a  light  or  watchman  would  be  gross  negligence  upon  the  part 
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of  the  railroad  company ;  and  in  this  I  am  supported  by  the 
court  in  Nuzum  v.  Railway  Co.,  supra  (Syl.,  points  5,  6). 

Plaintiff's  instructions  Nos.  3  and  4:  *'(3)  The  jury  are 
instructed  that  they  are  entitled  to  consider  all  the  facts  and 
circumstances  proven,  for  the  purpose  of  determining 
whether  defendant  was  guilty  of  negligence.  If  they  believe 
that  William  H.  Robinson  was  killed  by  a  train  operated  by 
defendant  on  the  10th  day  of  December,  1896,  at  Montgom- 
ery, West  Virginia,  and  if  they  should  find  that  defendant 
was  guilty  of  gross  negligence,  under  the  circumstances, 
they  should  find  for  the  plaintiff,  unless  said  Robinson  him- 
self was  guilty  of  negligence  which  directly  contributed  to 
his  death.  (4)  The  jury  are  instructed  that  if  they  are 
satisfied  by  the  evidence  that  defendant's  train  killed  William 
H.  Robinson  on  the  night  of  December  10,  1896,  at  Mont- 
gomery, West  Virginia,  and  that  such  train  was  not,  under 
the  circumstances  shown  in  evidence,  run  with  reasonable 
care  to  prevent  accidents,  this  will  render  defendant  liable 
for  his  death,  unless  it  is  shown  either  by  the  evidence  of 
plaintiff  that  said  Robinson  was  himself  guilty  of  negligence 
which  was  in  part  cause  of  his  death,  or  defendant  has 
shown  such  negligence  by  a  preponderance  of  the  testi- 
mony,"— were  properly  given,  although  appellant  contends 
that  No.  4  is  bad  **because  it  makes  the  defendant  liable  for 
running  its  trains  without  reasonable  care  to  prevent  acci- 
dent as  to  trespassers,  and  does  not  limit  it  to  reasonable 
care  after  the  discovery  of  the  danger  of  the  decedent,  who 
was  on  the  track  as  a  trespasser."  Under  the  circumstances 
of  this  case,  as  shown  by  the  evidence  and  the  authorities 
hereinbefore  cited.  No.  4  is  a  proper  instruction. 

Plaintiff's  instruction  No.  5:  **The  jury  are  instructed 
that  there  is  no  presumption  that  a  deceased  person,  killed 

by  a  train  of  cars,  did  not  stop  and  look  towards 

Exercise  of  Due  -- 

-preSJmpSon'i!**  ^^^  train ;  and  failure  on  part  of  the  plaintiff  to 

offer  proof  that  he  did  look  does  not  create 
such  presumption,  unless  the  evidence  shows  that  he  must 
have  seen  the  approaching   train   if   he   had    looked   in   its 
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•direction/* — appellant's  counsel  claim,  is  wrong,  because  it 
instructs  the  jury  that  **a  person  who  goes  upon  the  track, 
where  he  has  no  right  to  be,  is  presumed  to  have  stopped 
and  looked.  This  presumption  is  only  applicable  to  persons 
at  a  railroad  crossing,  where  they  have  a  right  to  be.  Unless 
it  is  shown  that  they  did  not  stop,  look,  and  listen,  the  court 
will  presume  they  did.'*  The  instruction  will  not  bear  that 
construction.  There  was  no  evidence  offered  to  show  that 
decedent  did  stop  and  look  for  a  coming  train  when  he  got 
upon  the  west -bound  track,  and  the  instruction  is  that  fail- 
ure to  offer  proof  to  that  effect  does  not  raise  the  presumption 
that  he  did  not  stop  and  look,  unless  the  evidence  shows 
that  he  must  have  seen  the  approaching  train  if  he  had 
looked.  Two  of  the  persons  who  were  in  company  with 
decedent  (May  Hall  and  LillieDolin)  testify  that  when  they 
got  onto  the  west -bound  track  they  looked  back  for  a  train, 
and  saw  none.  It  cannot  be  presumed  that  decedent  did  not 
stop  and  look.  For  the  reasons  herein  given,  the  judgment 
will  be  reversed,  the  verdict  set  aside,  and  a  new  trial 
awarded. 


NOTES. 

Speed  of  Trains— Evidence. — It  is  not  necessary  to  the  admissibil- 
ity of  the  testimony  of  a  witness  as  to  the  rate  of  speed  a  train  of 
cars  was  running  at  the  time  of  an  accident  that  such  witness  should 
be  an  expert  in  the  matter  of  the  speed  of  trains.  Any  person  of 
sound  mind  and  judgment,  who  has  observed  trains  running,  or 
other  objects  in  motion,  and  who  has  an  opinion  thereon,  based  upon 
seeing  the  train  at  the  time  in  question,  is  a  competent  witness  upon 
the  subject,  the  jury  being  the  judges  of  the  weight  of  his  testi- 
mony. Chicago,  Burlington  &  Quincy  R.  Co.  v,  Clark  ei  aL,  38  Am. 
&  Eng.  R.  Cas.  193.  And  in  this  case  the  court  said  :  "The  rate  of 
speed  at  which  a  train  is  running  is  largely  a  matter  of  judgment 
from  observation.  While  a  person  with  an  educated  judgment  upon 
that  matter  would  be,  perhaps,  a  more  satisfactory  witness  than  one 
uneducated,  yet  wc  know  of  no  rule  which  would  prohibit  the  uned- 
ucated person  from  testifying  as  to  his  judgment  in  the  matter. 
Detroit  &  M.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99;  Chicago,  B.  &  Q.  R. 
Co.  V.  Johnson,  103  111.  512 ;  Pennsylvania  Co.  v.  Conlan,  101  111.  93  ; 
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Worthen  v.  Grand  Trunk  R.  Co.,  125  Mass.  99.  The  question  is  more- 
as  to  the  quality  of  the  testimony  than  as  to  its  competency  ;  and 
this  matter  was  properly  left  to  the  jury  for  their  consideration.** 

Care  Due  Persons  on  Railroad  Tracks — Mutual  Rights  of  Company 
as  Occupant  of  Street  and  Citizens. — See  Goodrich  v.  Burlington,  C. 
R.  &  N.  Ry.  Co.,  10  Am.  &  Eng^.  R.  Cas.,  N.  S.,  719,  and  note  726. 

Same — Licensees.— See  extensive  note  11  Am.  &  Eng-.  R.  Cas.,  N. 
S.,  830  et  seq. 

Wrongful  Death. — Due  Care  on  Part  of  Deceased — Burden  of  Proof 
—  Presumptions. — See  notes  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  583  et  seq^ 


Louisville  &  N.  R.  Co. 

V, 

TlNKHAM*S  Adm'X. 

{Court  of  Appeals  of  Kentucky,  Feb.  8,  i8g8.) 

Trespasser  on  Track — Duty  of  Trainmen.* — It  is  the  duty  of  those 
in  charge  of  a  locomotive,  upon  seeing  a  trespasser  upon  the  track 
to  use  all  practicable  means  to  avoid  injuring  him. 

Same — Peremptory  Instructions. — And  where  the  evidence  is  con- 
flicting, but  tends  to  show  that  the  engineer  on  defendant's  train 
might  have  prevented  the  accident,  it  was  not  error  to  refuse  to 
peremptorily  instruct  for  plaintiff. 

Same— Warning  Signals. — The  time  at  which  it  becomes  the  duty 
of  a  locomotive  engin<^er,  seeing  a  trespasser  upon  the  track,  to- 
sound  a  warning  depends  upon  the  existing  circumstances. 

Newly- Discovered  Evidence — New  Trial. — It  was  not  error  to  refuse 
to  grant  a  new  trial  to  enable  defendant  to  introduce  newly- discov- 
ered cumulative  and  immaterial  evidence  ;  or  evidence  tending  to- 
impeach  testimony  for  plaintiff,  which  could  have  been  produced  at 
the  trial. 

Appeal  by  defendant  from  Jefferson  county  circuit  court- 
Affirined, 

Lyttleton  Cookcy  for  appellant. 

Kinney y  Gregory  &  Kinney^  for  appellee. 

BuRNAM,  J.  This  action  was  instituted  by  appellee,  as  ad- 
ministratrix of  F.  D.  Tinkham,  against  appellant,  on  the  13th 

♦See  note  at  end  of  case. 
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day  of   September,  1894,  to  recover  damages  for  the  negligent 
killing  of  her   intestate    by  one  of  appellant's      ^     „^  ^  . 

CA0O  BtAiOCi* 

trains.  Appellant  answered,  and  says  that 
appellee's  intestate  lost  his  life  while  trespassing  upon  its 
tracks,  and  wholly  in  consequence  of  his  own  negligence. 
Appellee  in  her  reply  admits  that  her  intestate  was  upon  the 
railroad  track  without  permission  at  the  time  he  was  killed, 
but  alleges  that  appellant's  agents  in  charge  of  the  train 
discovered  his  dangerous  position  in  time  to  have  avoided 
killing  him,  but  that  they  carelessly  and  negligently  failed 
to  stop  its  train,  slacken  its  speed,  or  to  give  the  u^ual  and 
necessary  warnings  of  the  approach  thereof,  and  that,  by 
reason  of  such  negligence  and  carelessness  on  the  part  of 
appellant's  agents,  her  intestate  was  killed.  The  pleadings 
being  made  up,  the  case  was  brought  to  trial  before  a  jury  on 
the  9th  day  of  May,  18i^5,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $3,500 1  and  we  are  asked^  upon 
this  appeal,  to  reverse  that  judgment,  for  a  number  of  alleged 
errors.  To  arrive  at  a  proper  understanding  of  the  case,  we 
will,  as  briefly  as  may  be,  recite  the  facts :  On  the  afternoon 
of  August  4,  1894,  decedent  was  killed  while  walking  south 
upon  the  main  track  of  appellant's  railroad,  between  Straw- 
berry and  Hoertz  stations,  at  a  point  between  -600  and  800 
yards  from  Strawberry  station,  by  appellant's  regular 
^passenger  express  train  going  south,  on  a  down  grade,  at  the 
rate  of  about  50  miles  an  hour.  All  the  evidence  shows 
that  the  track  of  appellant's  road  is  perfectly  straight  for  a 
distance  of  several  miles  in  both  directions  from  the  point 
at  which  the  accident  occurred,  and  that  the  country  on 
either  side  of  the  track  is  level,  furnishing  an  unobstructed 
view  of  trains  passing  over  that  portion  of  the  track.  John 
Clark,  the  engineer  in  charge  of  the  train  (witness  for  ap- 
pellant), testifies  that  he  observed  decedent  on  the  track 
when  the  train  was  about  at  Strawberry  station ;  that  he  was 
walking  along  the  cross -ties  very  fast,  and  in  the  same 
direction  in  which  the  train  was  traveling,  about  600  yards 
13  (N  s)  A  &  E  R  Cas— 51 
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ahead;  that  when  he  got  within  about  100  yards  of  decedent 
he  observed  that  he  did  not  intend  to  get  off  the  track,  and 
that  he  gave  the  danger  signal,  consisting  of  15  or  20  short 
blasts  of  the  whistle,  but  that  decedent  paid  no  attention  to 
this ;  that  the  bumper  of  the  pilot  sttuck  him  in  the  back  and 
killed  him;  that,  after  giving  the  signal  of  the  approach  of 
the  train,  he  applied  the  air  brakes,  and  did  everything  in  his 
power  to  slacken  the  speed  and  stop  the  train ;  that  he  blew 
the  whistle  in  plenty  of  time  for  decedent  to  have  gotten  off, 
if  he  had  paid  any  attention ;  that  he  saw  him  take  off  his 
hat,  and  take  a  blue  handkerchief  out  of  his  pocket,  wipe  his 
head,  and  put  it  back;  that  he  stopped  the  train  as  soon  as 
possible,  running  about  700  or  800  yards  beyond  the  point 
where  the  accident  occurred ;  and  that  after  stopping  the  train, 
and  giving  the  usual  signals,  the  train  backed  up  to  where  the 
body  of  decedent  lay.  And  the  testimony  of  the  fireman,  Mc- 
Donald, is  substantially  that  of  the  engineer.  These  are  the 
only  witnesses  introduced  by  the  appellant  who  saw  deceased 
upon  the  track,  or  who  testify  as  to  the  circumstances  under 
-which  he  was  struck;  but  it  introduced  a  good  deal  of  other 
testimony  going  to  corroborate  the  (Statements  of  the  engineer 
as  to  the  danger  signals,  and  the  application  of  the  air  brakes 
to  stop  the  train.  Appellee,  on  the  other  hand,  introduced 
a  number  of  witnesses  to  show  that  the  engineer  in  charge  of 
the  locomotive  did  not  blow  his  whistle,  or  give  any  of  the 
usual  signals,  until  after  the  decedent  was  struck,  and  until 
about  the  time  the  train  stopped,  several  hundred  yards 
beyond  the  point  where  the  accident  occurred.  Thomas 
Oilbert  testifies  that  the  train  checked  up  near  his  house, 
;about  700  yards  from  where  the  body  lay,  that  no  whistle 
was  blown  before  the  train  reached  the  point  where  decedent 
"was  struck,  and  that  he  heard  no  whistle  or  bell  until  about 
the  time  the  train  stopped.  Frank  Bowman  testifies  that 
lie  saw  decedent  on  the  track,  apparently  reading  something ; 
that  he  saw  the  train  coming,  and  thought  decedent  would 
:get  off  the  track,  or  that  the  engineer  would  give  the  danger 
signal;  that,  whenthe  train  had  approached  to  within  about  15 
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yards   of   decedent,    he   disappeared   from   his    view ;    that 
the  engineer  did  not    give  any   signals   until  after   he  had 
passed  the  point  where  decedent  was,    and  until  about  the 
time  he  had  stopped  the  train  and  commenced  to  back ;  and 
that  he  was  about  150  or  200  yards   from   the   point  where 
the  accident  occurred.     Weston  Gilbert  testifies  that  he  lived 
near  Hoertz  station ;  that  he  had  been  to  Louisville  the  day 
of  the  accident,  and  that  when  he  came  back  he  found  deceased 
at  Saffron's  grocery;    that  deceased  left  in  a^  few  minutes, 
walking  down  the  track,  and  that  a  little  while  later  he  got 
into  his  wagon,  and  started  home  over  the  turnpike  road, 
parallel  to  the  railroad,  and  about  a  half  a  mile  from  it;  that 
he  saw  the  train  which  killed  decedent  coming ;  that  he  heard 
the  noise  of  the  train,  and  saw  it  stop  about  700  or  800  yards 
from  where  decedent  was  struck,  and  that  at  about  the  time 
it  stopped  he  heard  the  whistle  blow;  and  that  he  did  not 
hear  it  blow  before  it  had  passed  the  point  where  the  body  of 
decedent  was  found.     The  testimony  of  the  witnesses  Jacob 
and  Sam   Hunter  is  to  the  effect  that  they  were  about   the 
crossing  at  Strawberry  station  at  the  time  the  train  passed ; 
that  they  saw  deceased  walking  down  the  railroad,  and  in  a 
short  time  the  train  came  along,  traveling  at  about  45  or  50 
miles  an  hour ;  that  the  train  got  between  them  and  deceased ; 
that  they  did  not  see  him  at  the  time  he  was  struck,  but 
observed  the  train  at  the  time  it  stopped,  700  or  800  yards 
beyond  him,  and  heard  it  blow  the  whistle  about  the  time  it 
stopped  and  began  to  back  up ;  and  that  there  was  no  blowing 
of  the  whistle  until  after  the  train  had  stopped.     The  testi- 
mony of  Lizzie  Gilbert  shows  that  she  saw  the  train  at  the 
time  it   passed  Strawberry  statioti,  and  that  she   saw   two 
men  on  the  track, — one  of  them  the  man  that  was  killed,  and 
the  other  a  colored  man ;  that  she  did  not  hear  the  locomo- 
tive whistle  until  after  it  had  passed  the  point  where  deceased 
was  killed,  and  until  it  got  nearly  in  front  of  her  father's 
house,  700  or  800  yards  beyond  the  point  where  the  accident 
occurred;  that  she  was  on  the  county  road,   watching  the 
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train  as  it  came  along;  and  that  it  did  not  whistle  until  just 
about  the  time  it  began  to  back  up. 

It  has  been  frequently  held  by  this  court,  and  may  be  con- 
sidered as  settled  law,  that  railroad  companies  are  under  no 
obligation  to  be  on  the  lookout  to  discover  trespassers  upon 

their  tracks,  and  that  the  only  duty  they  owe 
TOck-Dutyof     such   pcrsons,  after   becoming   aware  of  their 

presence  and  peril,  is  to  exercise  ordinary  care 
to  avoid  injuring  them,  but  that  it  is  their  duty,  after  such 
discovery,  to  give  the  usual  and  customary  signals  to  warn 
such  trespassers  of  the  approach  of  the  train  and  their  danger* 
and,  when  practicable,  if  necessary  to  avoid  striking  them, 
to  slacken  the  speed  and  stop  the  train.     It  is  evident  in  this 

« 

case  that  the  deceased  was  a  trespasser,  and  that  appellant's 
agents  became  aware  of  his  presence  on  its  track  in  ample 
time  to  have  given  these  customary  signals ;  and  the  question 
for  the  determination  of  the  jury  was,  did  they  exercise  ordi - 
nary  care  to  apprise  him  of  the  approach  of  the  train,  and  to 
avoid  running  against  him?  The  evidence  is  conflicting  as  to 
the  question  of  defendant's  negligence,  and  the  general  rule  is 

that,  where  the  evidence  conduces  in  any  degree 
tory^inatruc-        to  cstablish  the  right  of  rccovery,  it  is  improper 

to  give  a  peremptory  instruction  for  the  defend- 
ant, as  it  is  the  special  province  of  juries  to  pass  upon  ques- 
tions of  negligence  in  cases  of  this  character,  and  as  the  degree 
of  ordinary  care  which  persons  are  required  to  use  in  such 
cases  varies  so  much  with  the  circumstances  of  each  particu- 
lar case  that  the  policy  of  the  law  to  relegate  these  questions 
to  juries  has  been  long  settled.  Therefore  the  court  properly 
overruled  the  motion  for  peremptory  instruction  made  both 
at  the  close  of  plaintiff's  testimony,  and  at  the  conclusion  of 
the  testimony  in  rebuttal.  See  Railroad  Co.  v.  Howard's 
Adm'r,  82  Ky.  212;  Shelby's  Adm'r  v.  Railroad  Co.,  85 
Ky.  ^24,  3  S.  W.  157 ;  Railway  Co.  v.  Chatterson  (Ky.)  29 
S.  W.  18. 

Appellant  complains  that  the  trial  court  erred  to  its  prej- 
udice  in   the    instructions   given    to   the    jury,    especially 
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instruction  No.  1.  It  insists  that  the  court  should  have  told 
the  jury  in  this  instruction  that  the  defendant 
was  not  guilty  of  negligence  in  not  attempting  SSmoh^"^"*^ 
to  stop  its  train  until  it  was  within  about  100 
yards  of  deceased,  and  bases  this  contention  upon  certain 
language  used  by  this  court  in  the  case  of  Shittenhelm's 
Adm*r  v.  Railroad  Co.,  5  Ky.  Law  Rep.  325.  The  citation 
referred  to  is  an  abstract,  and,  not  having  the  record  before 
us,  the  exact  facts  of  that  case  are  unknown  to  us.  But  it 
is  evident  that  there  can  be  no  exact  rule  laid  down  as  to 
the  precise  distance  at  which  it  became  the  duty  of  the 
appellant  to  give  the  usual  danger  signals;  but  it  is  ap- 
parent that  these  signals  should  be  given  much  sooner  when 
a  train  is  going  down  grade  at  the  rate  of  50  miles  an  hour 
than  when  ,it  is  going  up  grade  at  the  rate  of  15  miles  an 
hour,  since  in  the  former  case  the  train  would  pass  over  a 
distance  of   100  yards  in  about   five  seconds,  while  in  the 

ft 

latter  it  would  require  thrice  this  period  of  time  to  pass  over 
the  same  distance.  It  may  be  stated  generally  that  it  is  the 
duty  of  an  engineer  in  charge  of  a  moving  train,  who  sees 
the  peril  of  a  person  upon  the  track,  to  ^w^  timely  warning 
of  its  approach. 

Appellant  also  contends  that  the  court  erred  to  its  prej  - 
udice   in   refusing  to  grant    it  a  new*  trial,  to  enable  it  to 
introduce  evidence  to  prove  that  appellee  was  the  mother  of 
a  bastard  child,  she  having  denied  this   upon 
the  witness  stand:  also,  to  prove  that  the  wit-  ered Bviaence- 

'  '  ^  New  Trial. 

nesses  Jacob  and  Sam  Hunter  were  of  bad 
moral  character  and  unworthy  of  credit ;  and  on  the  further 
ground  of  newly -discovered  evidence  material  to  its  defense, 
which  it  could  not  with  reasonable  diligence  have  discovered 
or  produced  at  the  trial.  We  have  carefully  examined  the 
numerous  affidavits  filed  in  support  of  this  ground  for  a  new 
trial.  They  consists  largely  of  statements  made  by  em- 
ployees of  the  railroad  company,  and  of  passengers  upon  the 
train  at  the  time  of  the  accident,  who  state  that  they  heard 
the  locomotive  whistle  before  they  felt  the  jar  incident  to  the 
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checking  up  and  stopping  of  the  train,  which  was  prob- 
ably caused  by  the  engineer's  reversing  the  engine,  and 
that  they  were  satisfied  that  these  blasts  of  the  whistle  were 
given  before  the  man  was  struck,  and  in  time  to  enable  him 
to  step  from  the  track.  None  of  these  affidavits  states  that 
affiants  saw  the  accident,  or  saw  the  deceased  before  the 
accident;  and  'when  we  consider  that  they  were  on  the 
inside  of  the  train,  which  consisted  of  seven  or  eight 
coaches,  it  is  apparent  that  their  testimony  is  largely  a 
matter  of   opinion,    and   could  not   have   had  any  decisive 

* 

influence  upon  the  trial,  being  cumulative  of  other  testimony 
introduced  by  defendant ;  and  it  is  evident  that  the  greater 
part  of  this  testimony  could  have  been  had  on  the  trial,  by 
the  exercise  of  ordinary  diligence.  Nor  is  that  part  of  the 
motion  based  upon  affidavits  which  tend  to  impeach  the 
testimony  of  appellee  and  of  the  two  Hunters  sufficient  to 
authorize  a  new  trial,  as.  there  is  nothing  in  the  record  to 
show  that  appellant  could  not,  by  the  exercise  of  reasonable 
diligence,  have  produced  all  this  testimony  at  the  trial. 
Besides,  newly -discovered  evidence  which  is  merely  cumu- 
lative, or  which  only  tends  to  discredit  or  impeach  an 
opposing  witness,  does  not  authorize  a  new  trial.  See  Rider 
z,  Sullivan,  15  Ky.  Law  Rep.  49,  and  Mercer  v.  Mercer's 
Adm'r,  87  Ky.  21,  7  S.  W.  307.  Upon  the  whole  case,  the 
record  is  exceptionally  free  from  errors  of  law;  and,  as  the 
jury  have  passed  upon  the  questions  of  fact,  we  do  not  feel 
authorized  to  say  that  their  verdict  was  flagrantly  wrong. 
Wherefore  the  judgment  is  affirmed. 


NOTE. 

Trespassers  on  Track — Duty  of  Trainmen— Liability  of  Railroad 
Companies. — See  Tucker  v,  Norfolk  &  W.  R.  Co.  (Va.)  3  Am.  A. 
Eng.  R.  Cas.,  N.  S.,  ads/r,;  Pierce  v.  Walters,  8  Am.  &  Eng-.  R. 
Cas.,  N.  S.,  672,  and  noUj  677. 
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V. 

Prewitt  et  aL 

[Supreme  Court  of  Kansas ,  Nov*  Sy  iSgS.) 

Trespassers  on  Track — Duty  of  Trainmen.* — The  employees  of  a 
railroad  company,  operating'  a  passenger  train,  on  schedule  time,  at 
a  point  where  the  presence  of  trespassing  children  is  not  to  be  sns- 
pected  by  them,  who  perceive  a  small  object  upon  the  track,  of  a 
nature  they  do  not  understand,  but  which  they  have  no  reason  to 
believe,  from  its  appearance,  or  any  of  the  circumstances  of  the  case,, 
to  be  a  child,  or  any  living  thing,  or  anything  of  substantial  value,, 
which  can  be  injured,  or  do  injury  to  the  train  or  passeng'ers,  are  not 
required  to  stop  or  slow  up  until  its  nature  can  be  ascertained  by 
them  ;  and  if  it  be  a  child  but  the  fact  is  undiscoverable  by  them 
until  too  late,  with  approved  machinery  and  appliances,  and  the  ex- 
ercise of  the  highest  skill  and  effort  upon  their  part,  to  avoid  injury 
to  it,  they  will  not  be  considered  negligent. 

(Syllabus  by  the  Court.) 

Error  by   defendant  from    court  of  appeals,   Southern 
department,  Central  division.  '  /Reversed. 

J.  H,  Richards  and  C  E,  Benton^  for  plaintiff  in  error. 
Shinn  &  Knowles^  for  defendants  in  error. 

DosTER,  C.  J.  This  was  an  action  to  recover  damages  for 
the  death  of  an  infant  two  years  and  four  months  old,  caused » 
as  alleged,  by  negligently  running  upon  and  over  it  with  a 
train  of  cars.  A  verdict  and  judgment  for  $550  were  rendered 
for  plaintiffs  in  the  trial  court.  Upon  proceedings  in  error  to 
the  court  of  appeals  the  judgment  was  affirmed.  51  Pac.  923. 
The  case  has  been  ordered  here  for  review.  The  only  ques- 
tion necessary  for  consideration  arises  upon  the  special 
findings  of  the  jury  as  to  the  circumstances  of  the  accident. 
Such  of  the  findings  as  are  most  material  to  this  question  are 

; » 

♦See  note  at  end  of  case. 
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as  follows:  '*(l)  Did  the  engineer,  when  he  discovered  an 
object  upon  the  track,  make  any  effort  to  slacken  the  speed 
of  his  train,  so  that  it  could  be  stopped,  if  necessary,  before 
passing  over.the  object?  ^  A.  Not  when  he  first  discovered  the 
object.  (2 )  Could  the  engineer  have  stopped  the  train  before 
striking  the  child,  had  he  taken  such  measures  as  were  in  his 
power  at  the  time  he  first  discovered  the  object  on  the  track, 
and  before  he  knew  and  recognized  it  to  be  a  child?  A.  Yes. 
(3)  Were  the  engineer  and  fireman  in  doubt  as  to  the  nature 
of  the  object  when  they  first  discovered  it  upon  the  track,  and 
until  they  recognized  it  as  a  child?  A.  Yes.  (4)  How  far 
was  the  said  Bertie  Prewitt  from  any  public  highway  or 
crossing  at  the  time  of  the  accident?  A.  About  147  rods. 
(5)  How  far  was  the  house  in  which  the  plaintiffs  and  said 
Bertie  Prewitt  lived  from  the  place  where  the  said  child  was 
injured?  A.  About  47  rods.''  **(10)  Is  it  not  true  that, 
when  the  engineer  in  charge  of  the  engine  first  discovered  the 
object  which  afterwards  proved  to  be  the  said  Bertie  Prewitt, 
he  believed  that  said  object  was  a  piece  of  paper  or  weed 
which  had  blown  upon  the  track?  A.  No.  (11)  Is  it  not 
true  that,  when  the  engineer  first  discovered  the  object  which 
afterwards  proved  to  be  Bertie  Prewitt  upon  the  track,  that 
he  believed  it  to  be  something  that  could  not  be  injured,  and 
which  would  not  endanger  his  train  or  the  passengers  upon 
it?  A.  Yes.  (12)  Prior  to  the  time  that  the  engineer  or 
fireman  discovered  that  the  said  object  was  a  child,  did  they, 
or  either  of  them,  believe,  or  have  any  reason  to  believe,  that 
a  child  might  be  upon  the  railway  track  at  that  point?  A. 
No.  (13)  Is  it  not  true  that  from  the  time  the  said  object 
was  first  discovered  upon  the  track  by  the  engineer  and  fire- 
man, up  to  the  time  when  they  discovered  that  it  was  a  child, 
both  said  engineer  and  fireman  believed  that  it  was  a  piece 
of  paper  or  weed,  or  something  of  that  character,  which  could 
neither  be  injured  nor  do  damage  to  the  train?  A.  No." 
'*(15)  Was  the  place  where  said  Bertie  Prewitt  was  injured  a 
place  that  was  frequented  by  children,  or  where  children  were 
in  the  habit  of  playing  or  being?     A.  No.     (16)    From  the 
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time  the  object  which  afterwards  proved  to  be  Bertie  Prewitt 
was  first  discovered  by* the  engineer  or  fireman,  did  the  said 
Bertie  Prewitt  move,  or  give  any  signs  of  life  which  could  be 
noticed  by  either  the  fireman  or  engineer?  A.  No.'*  **(19) 
Did  either  the  engineer  or  fireman,  prior  to  the  time  they,  or 
either  of  them,  discovered  that  said  object  was  a  child,  have 
any  idea  that  it  was  any  living  thing?  A.  Yes."  '*(52) 
Does  not  the  evidence  show  that  the  child  was,  at  and  before 
the  time  it  was  killed,  lying  motionless  on  the  southern  slope 
of  the  surfaced  earth,  between  the  rails?  A.  Yes.  (53) 
Does  not  the  evidence  show  that,  when  the  engineer  and 
fireman  first  discerned  the  child,  they  did  not  know  what  it 
was,  but  thought  it  was  a  paper  or  weed?  A.  Yes.  (54) 
Does  not  the  evidence  show  that  neither  the  engineer  nor  the 
fireman  knew  that  it  was  a  living  creature  until  after  the 
engineer  asked  the  fireman  what  it  was,  and  just  prior  to  the 
time  that  he  reversed  his  engine  and  applied  the  brakes.  .  A. 
Yes.  (55)  Does  not  the  evidence  show  that  if  the  engineer 
had  doubt  at  all  as  to  what  the  character  of  the  object  was, 
up  to  the  time  that  he  discovered  that  it  was  a  child,  and  the 
time  when  he  applied  the  brakes  and  reversed  his  engine,  he 
had  no  thought  that  it  was  a  child  or  human  being?  A.  Yes. 
(56)  Does  not  the  evidence  show  that,  as  soon  as  the  engineer 
discovered  it  was  a  child,  he  did  everything  in  his  power  to 
stop  the  engine  and  train  and  save  its  life?  A.  Yes."  **(58) 
Is  it  not  true,  as  established  by  the  evidence,  that  the  train 
was  equipped  with  the  best  modern  appliances,  and  with 
what  is  known  as  the  *Westinghouse  Improved  Air  Brakes,* 
for  the  stopping  of  the  engine  and  train  in  cases  of  emergency, 
and  that  they  were  in  good  working  order  at  the  time  of  the 
accident?  A.  Yes.  (59)  Is  it  not  true  that  the  engineer  in 
charge,  Peter  Lahey,  was  above  the  average  engineer,  in 
sobriety,  good  habits,  and  skill?  A.  Yes.  (60)  Does  not  the 
evidence  show  that  at  the  time  of  the  accident  the  engineer 
was  in  good  health,  and  in  full  possession  of  all  his  faculties? 
A.  Yes.  (61)  Does  not  the  evidence  show  that  the  fireman 
ieroy  lyiggitt,   was  a  skillful  fireman,  and  a  man  of  good 


S\  2  TRESPASSERS  ^^^  ^^^ 

(NS) 

Missouri  Pac.  Ry.  Co.  v.  Prewitt 

•by  thetp.  They  show  engine,  machinery,  and  appliances 
of  approved  pattern  and  good  working  order.  They  show 
that  the  engineer  and  fireman  were  men  of  skillfulness,  sobri  - 
ety,  faithfulness  in  the  discharge  of  duty,  and  in  possession 
of  all  required  faculties.  They  show  that  the  place  of  the 
accident  was  not  one  where  small  children  would  reasonably 
be  expected.  They  show,  indeed,  circumstances  making  it 
unreasonable  to  suspect  the  presence  of  small  children  at 
such  place.  They  show  that,  prior  to  the  time  when  the  en - 
ginemen  discovered  that  the  object  on  the  track  was  a  child, 
they  did  not  believe  or  have  reason  to  believe  it  was  one. 
They  show  that,  when  the  enginemen  first  discovered  the  ob- 
ject on  the  track,  they  believed  it  to  be  something  that  could 
not  be  injured,  and  which  would  not  endanger  the  train  or 
passengers.  They  show  that,  as  soon  as  the  enginemen  dis- 
covered the  object  upon  the  track  to  be  a  child,  they  did  every- 
thing in  their  power  to  stop  the  train  and  save  its  life.  They 
do,  however,  show,  as  contended  by  defendants  in  error,  that 
the  enginemen  were,  for  a  time  after  their  discovery  of  the 
object  upon  the  track,  and  up  to  the  time  they  perceived  it  to 
be  a  child,  uncertain  as  to  its  character  ;  but  the  fact  is  col- 
lectible out  of  all  the  findings,  and  expressed  in  some  of  them, 
that  the  trainmen  had  no  reason  to  believe  that  the  object 
was  a  child,  nor  even  a  living  creature,  until,  as  stated  in  find  - 
4ng  54,  just  prior  to  the  time  the  engineer  reversed  his  engine 
and  applied  the  brakes,  and  that  practically  up  to  that  time 
lie  did  not  believe  it  to  be  anything  that  could  be  injured,  or 
which  would  injure  the  train  or  passengers.  Upon  the  facts, 
as  disclosed  by  the  findings  quoted,  the  court  of  appeals 
ruled  the  law  to  be  :  **The  duty  of  an  engineer  in  charge  of  a 
passenger  train,  when  he  discovers  an  object  upon  the  track, 
the  nature  of  which  he  does  not  understand,  is,  if  possible, 
to  bring  his  train  under  control,  until  the  nature  of  the  object 
•is  known,  that  he  may  be  able  to  stop,  if  necessary  to  prevent 
injury."  We  do  not  assent  to  this  statement  of  the  law.  It 
leaves  out  of  consideration  the  element  of  reasonable  belief, 
from  the  circumstances  of  the  case,  that  the  nonunderstand - 
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able  object  was  a  human  being:,  or  something  of  substantial 
value,  which  could  be  injured,  or  which  would  do  injury  to  the 
train  or  passengers.  As  stated  before,  there  is  no  duty  rest- 
ing upon  the  men  in  charge  of  the  train  to  stop  or  slow  up  at 
the  sight  of  every  object  upon  the  track,  the  precise  nature 
of  which  cannot  be  understood,  unless  it  be  such  as.  from  its 
appearance  and  the  surrounding  circumstances,  is  of  a  char- 
acter to  indicate  danger  either  to  the  object  or  to  the  train. 
There  are  some  cases  which  give  countenance  to  a  contrary 
rule,  but  the  most  of  those  cited  by  counsel  for  defendants  in 
error  disclose  facts  which  render  them  dissimilar  to  this  one. 
The  great  weight  of  authority  is  to  the  contrary  of  the  view 
taken  by  the  district  court  and  the  court  of  appeals.  The 
case  of  Railway  Co.  v,  Todd,  54  Kan.  558,  38  Pac.  805,  was 
an  action  to  recover  damages  for  the  death  of  a  boy  between 
9  and  10  years  of  age,  and  this  court  say :  **He  was  in  a 
place  where  the  company  had  the  exclusive  use  of  the 
tracks,  and  where  there  was  no  reason  to  anticipate  that  in- 
truders or  trespassers  would  be  concealed.  Under  such  cir- 
cumstances, there  was  no  duty  on  the  part  of  the  company 
to  foresee  his  wrongful  presence,  nor  did  any  duty  arise  in 
his  favor  unti'l  his  presence  was  discovered.  As  a  general 
rule,  before  the  company  can  be  made  liable  for  injury  to 
trespassers  it  must  appear  that  the  proximate  cause  of  the 
injury  was  the  failure  of  the  company  to  use  reasonable  care 
to  avoid  the  injury  to  them,  upon  becoming  aware  of  the 
peril  to  which  they  were  exposed.  *  *  *  The  only  duty 
which  the  company  owed  to  him  was  not  to  recklessly  or 
wantonly  run  over  him  after  they  discovered  him  in  a  place  of 
danger."  The  case  of  Chrystal  v.  Railroad  Co.  (N.  Y. 
App.)  11  N.  E.  380,  was  an^action  against  a  railroad  com- 
pany to  recover  damages  for  running  over  and  injuring  a 
child  17  months  old.  The  negligence  relied  on  by  plaintiff 
was  the  failure  of  the  engineer  to  discover  the  child  upon 
the  track  in  time  to  stop  the  train.  It  was  claimed  that  he 
might  have  seen  the  child  sooner,  but  the  court  held  that  there 
could  be  no  inference  that  the  engineer  could  have  seen  the 
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child  sooner  than  he  did,  and  that  plaintiff  was  not  entitled  to 
recaver.     In  the  opinion  the  court  say :     **But  there  can  be 
no  doubt,  upon  this  evidence,   that,  after  the  engineer  dis- 
covered that  the  child   was  in  peril,  he  did   all  he  could  to 
arrest  the  motion  of  his  train.     That  he  willfully  or  reck- 
lessly ran  upon  him  after  he  discovered  that  he  Was  in  peril 
is   inconceivable,   and  certainly  cannot   be   assumed.     An 
engineer  is  not  bound  to  stop  his  train  the  moment  he  sees 
some  living  object   upon   the  track.     He   has  the  right,  in 
broad  daylight,  when   his  train  is  perfectly  visible,  and  its 
approach  must  be   heard  and   known,   at   least  in  the  first 
instance^  to  assume  that  the  object,  whatever  it  is,  will  leave 
the   track   in  time  to  escape   injury.     He   is   not  bound  to 
expect  helpless   infants   upon  the  track,   without  sufficient 
knowledge  or  ability  to  escape  when  warned  of  danger.     He 
could  not  know  when  he  first  saw  the  plaintiff  that  he  was 
too  young  to  be  conscious  of  the  danger  to  which  he  was 
exposed;  and,   without  the  imputation   of    negligence,  he 
could  run  on  until  he  discovered  that  he  was  heedless  of  the 
danger.      Reasonable  care  in    the   management    of  trains, 
which  must  make  their  time  between  stations,  and   have  the 
right  of  way,  does  not   require  more.     The  defendant  is  not 
responsible  for  an  error  of  judgment,  if  there  was  any.  on  the 
part  of  the  engineer  as  to  the  speed  of  his  train,  the  distance, 
age,  and  peril  of  the  child,    and  his  ability  to  stop  the  train 
in  time  to  protect  him.      All  the  engineer  was  bound  to  do 
after  the   discovery  of   the    peril   was    to    use    reasonable 
diligence   and   care   to  avert   it,    and   there    was    no    evi- 
dence  which  authorized   the  jury  to  find  that  he  did  not  do 
this."     The  opinion  of  the  court  of  appeals  is  disapprove(\, 
and  the   judgment  of  the   district  court  is   reversed,  with 
directions  to  enter  it,  upon  the  findings,  for  the  defendant, 
instead  of  the  plaintiff,  in  that  court.    'All  the  justices  con- 
curring. 

NOTE. 

Injury  to  Child  Trespassing  on  Track. — Where  the  child  upon  the 
track  cannot  be  seen  by  the  railway  servants  in  titne  to  stop  the 
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train,  the  company  is  not  liable.  Bulger  v.  Albany  R.  Co.,  42  N.  Y. 
459 ;  Meyer  v.  Midland,  etc.,  R.  Co.,  2  Neb.  320;  Morrissey  v.  Eastern 
R.  Co.,  126  Mass.  377  ;  Phila.,  etc.,  R.  Co.  v,  Spearen,  47  Pa.  St. 
300  ;  Chicago,  etc.,  R.  Co.  v.  Becker,  76  111.  25. 

Nor  where  its  servants,  after  discovering  the  perilous  position  of 
the  child,  could  not  by  the  exercise  of  ordinary  diligence  and  care 
prevent  the  injury.  I^oulsville,  etc.,  R.  Co.  v.  Greene  (Ky.),  19  Am. 
A  Eng.  R.  Cas.  95. 

The  engineer  testified  that  he  saw  an  object  on  the  track  some  half 
a  mile  away,  but  supposed  it  was  a  pig,  and  ran  on  until  too  near  it 
to  stop  the  train  before  discovering  that  the  object  was  a  small  boy, 
and  then  he  did  what  he  could  to  stop  the  train.  The  accident  oc- 
curred where  the  track  was  not  fenced  as  required  by  law.  Held^ 
sufficient  evidence  of  negligence  to  support  a  verdict  against  the 
company.  Keyserz/.  Chicago  &  G.  T.  R.  Co.,  31  Am.  &  Eng.  R.  Cas. 
399,  66  Mich.  390,  10  West.  Rep.  646,  33  N.  W.  Rep.  867  ;  former  ap- 
Jteal,  56  Mich.  559. 

Although  an  engineer  sees  the  object  on  the  track  a  sufficient  dis- 
tance ahead  to  stop  the  train,  yet  he  is  not  bound  to  do  so  if  he 
believes  it  to  be  a  bundle  or  a  dog,  and  only  discovers  that  it  is 
a  child  on  a  nearer  approach.  If  he  then  promptly  reverses  the  en- 
gine, puts  on  brakes,  and  does  everything  possible  to  avoid  injury, 
and  the  child  is  nevertheless  hurt,  the  company  is  not  liable. 
I^uisville,  N.  O.  &  T.  R.  Co.  v.  Williams,  69  Miss.  631,  12  So. 
Rep.  957. 

An  engineer  testified  that  he  did  not  see  a  boy  who  was  lying  on 
the  track  and  was  riln.over  and  killed,  until  within  some  15  or  20 
yards  of  him,  and  then  it  was  impossible  to  stop  the  train.  There 
was  other  evidence  tending  to  show  that  the  boy  might  have  been 
seen  from  150  to  300  yards  distant.  Then  the  engineer  explained 
that  just  before  seeing  the  boy  he  was  engaged  in  necessary  duties 
about  the  engine,  and  was  not  looking  ahead.  Held^  that  the  com- 
pany was  not  liable  if  the  engineer  could  not  see  the  t>oy  in  time  to 
stop  the  train,  or  if  he  was  prevented  from  seeing  him  in  time  by 
discharging  a  necessary  duty  as  engineer.  Houston  &  T.  C.  R.  Co» 
V.  Smith,  77  Tex.  179,  13  S.  W.  Rep.  972. 
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Kelly. 

{Circuit  Court  of  Appeals  y  Second  Circuity  April  4^  iSgg,) 

Duty  to  Trespassers  upon  Track.* — Plaintiff *s  intestate  while 
intoxicated  left  the  hig-hway,  and  laid  down  upon  defendant's  rail- 
road track  and  went  to  sleep  ;  and  when  an  approaching*  train  was 
a  quarter  of  a  mile  away,  those  in  charge  of  it  saw  him  upon  the 
track,  but  supposed  him  to  be  a  man's  coat,  until  the  train  was 
within  150  feet  of  him.  The  engineer  then  tried  in  vain  to  stop  the 
train  in  time  to  prevent  running  over  him.  Heldj  that  the  verdict 
for  plaintiff  should  be  reversed,  as  a  railroad  company  ought  not  to 
be  held  responsible  for  running  over  a  trespasser  asleep  upon  the 
track,  in  the  absence  of  wanton  negligence  in  the  management  of 
the  train,  it  being  under  no  obligation  to  keep  a  lookout  for  tres- 
passers. 

Error  by  defendant  to  the  United  States  Circuit  Court  for 
the  Southern  District  of  New  York.     Reversed. 

H.  IV.  Taft^  for  plaintiff  in  error. 

M.  P.  O'Connor,  for  defendant  in  error. 

Before  Wallace  and  Lacombe,  Circuit  Judges. 

Wallace,  Circuit  Judge.  This  is  a  writ  of  error  by  the 
defendant  in  the  court  below  to  review  a  judgment  for  the 
plaintiff  entered  upon  a  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  death 
of  William  Fealy,  the  plaintiff's  intestate,  upon  the  theory 
that  his  death  was  caused  by  the  negligence  of  the  defendant. 
He  was  killed  by  the  train  of  the  defendant  while  he  was 
lying  upon  its  track.  The  evidence  indicated  that  while  in- 
toxicated he  had  left  the  highway,  and  gone  some  distance 
along  the  track,  and  laid  down  between  the  rails,  and  fallen 

♦See  note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  121. 
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asleep,  lying  parallel  with  the  rails ;  that,  as  the  train  of 
the  defendant  approached  the  place,  it  was  running- 
at  a  speed  of  about  25  miles  an  hour ;  that,  after  it  had  rounded 
a  curve  a  quarter  of  a  mile  away,  the  engineer  saw  an  object 
on  the  track,  which  he  supposed  to  be  a  man's  coat;  that  he 
and  the  fireman  of  the  engine  watched  the  object,  in  doubt  as 
to  what  it  was;  that  when  about  150  feet  away  the  firemaa 
exclaimed  *'My  God!  It's  a  man !"  and  the  engineer  then 
applied  the  air  brakes,  and  stopped  the  train  as  soon  as  it 
could  be  stopped,  but   not  before  it  had  struck  the  deceased. 

The  instructions  of  the  court  to  the  jury  submitted  the 
case  to  them  upon  the  theory  that  if  the  engineer  or  fireman 
supposed,  or  ought  to  have  known,  that  the  object  seen  by 
them  on  the  track  was  a  man,  and  did  not  then  blow  the 
whistle  or  slow  up  the  train  so  as  to  have  it  under  control  ^ 
the  jury  might  find  the  defendant  guilty  of  negligence.  He 
refused  to  instruct  the  jury,  as  requested  by  the  defendant,, 
that  the  defendant  was  not  responsible  for  an  error  of  judg- 
ment on  the  part  of  the  engineer  or  fireman  as  to  what  the 
object  on  the  track  was,  if  they  exercised  reasonable  care  ini 
looking  to  see  what  it  was ;  and  he  also  refused  to  instruct: 
them  that,  if  the  engineer  believed  that  the  object  was  a  coat 
or  a  bundle,  he  was  not  negligent  in  acting  upon  that  suppo- 
sition until  he  discovered  it  to  be  incorrect.  The  assignments 
of  error  challenged  the  correctness  of  these  rulings. 

We  are  of  the  opinion  that  the  case  was  presented  to  the 
jury  by  the  trial  judge  under  a  wrong  theory  of  the  liability- 
of  the  defendant.  A  railroad  company  ought  not  to  be  held 
responsible  for  running  over  a  trespasser,  who,  sober  or 
drunk,  has  located  himself  between  its  tracks  and  gone  to^ 
sleep,  in  the  absence  of  wanton  negligence  in  the  manage  - 
ment  of  the  train  on  the  part  of  the  employees  in  charge. 
The  engineer  owes  it  to  the  passengers  on  the  train,  and  to 
persons  lawfully  upon  the  track,  to  keep  a  lookout,  in  order 
to  prevent  injury  to  them ;  but  he  owes  no  such  duty  to  ai 
trespasser.     If,  seeing  him,    land  realizing  that  he  will  not 

13  (N  8)  A  &  E  R  Cas— 52 
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probably  remove  himself  from  in  front  of  the  train  in  time  to 
escape  injury,  the  engineer  then  does  what  he  reasonably 
can  to  avoid  injuring  him,  he  has  done  his  full  duty. 

In  Valley  Co.  v.  Howe,  3  C.  C.  A.  121,  52  Fed.  362,  it  was 
held  that  an  engineer  backing  his  train   at  night  in  search  of 
cars  which  had   broken   from   it  owed   no  duty  to  keep  a 
lookout  with  respect  to  a  brakeman  asleep  upon  the  track, 
and   that  the  company  was  only  chargeable  with  negligence 
in  case  of  want  of  care  by  the  engineer  after  discovering  the 
brakeman.     In  Button  v.   Railroad  Co.,  18  N.  Y.  248-259, 
where  the  plaintiff's  intestate  was  killed  while  lying  upon 
the  track  of  the  defendant,  the  court,  by  Harris,  J.,  said  that 
the  jury  should   have  been  instructed   that  the  question  for 
them   to  decide  was  whether,  by  the  exercise  of  reasonable 
care  and  prudence   after  the  deceased  was  discovered,  the 
driver  might  have   saved  his  life.     In   O'Keefe  v.    Railroad 
Co.;  32  Iowa,  467,  where  an  intoxicated  man  lying  down  on 
the  defendant's  track  was  run  over  by  an  engine  which  had 
no  headlight,  the  court  charged   the  jury  that  he   could  not, 
under  these  circumstances,  recover,  **unless  they  found  that 
the  defendant  or   its  agents  had  knowledge  that  he  was  thus 
lying  in  time  to   prevent  the  accident,  or  could  have  known 
with  the  exercise  of   ordinary  caution."     The  latter  part  of 
the  instruction  was  held  to  be  erroneous,  and  the  judgment 
•was   reversed  on  that  ground.     In  Railroad  Co.  v.  Tartt,  12 
C  C.  A.  618,  64  Fed.  823,  the  court  held  that  there  could  be 
no  recovery  for  the  death  of  a    person  killed  by  a  train  while 
•walking  along  the  track   for  his  own  convenience  merely, 
unless  it  was   caused  by  the  employees   of   the   defendant 
willfully,  or  by  negligence  so  gross  as  to  imply  willfulness. 
In  the  case  of  Blanchard  z'.  Railroad  Co.,  126  111.  416,  18  N. 
E.    799,  it  was   held  that   where   a    person  was   killed  by  a 
train  while  wrongfully   on  the  railway  track,  walking  there 
for  mere  convenience  or  pleasure,   not  at  a  public  crossing, 
the  company  was  not  liable  ** unless  his  death  was  caused 
willfully  and  wantonly,   of  by  such   gross  negligence  as  is 
evidence  of   willfulness."     In  Johnson  v.  Railroad  Co.,  125 
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Mass.  75,  it  was  held  that  a  person  injured  while  trespassing: 
on  a  railroad  track,  by  coming  in  collision  with  a  train, 
was  guilty  of  negligence,  which,  as  matter  of  law,  precluded 
his  maintaining  an  action  therefor  unless  the  injury  was 
willfully  inflicted.  In  Railroad  Co.  v,  Bennett,  16  C.  C.  A. 
300,  69  Fed.  525,  the  court  held  that  the  only  duty  which  a 
railroad  company  owes  to  those  who,  without  its  knowledge 
or  consent,  enter  upon  its  tracks,  not  at  a  crossing  or  other 
like  public  place,  is  not  wantonly  or  unnecessarily  to  inflict 
an  injury  upon  them  after  its  employees  have  discovered 
them.  Other  cases  affirming  the  general  proposition  are 
Denman  v.  Railroad  Co.,  26  Minn.  356,  4  N.  W.  605,  and 
Yarnall  c/.  Railroad  Co.,  75  Mo.  575. 

Upon  the  evidence  in  the  case,  if  the  trial  judge  had  seen 
£t  to  direct  a  verdict  for  the  defendant,  we  should  not  have 
been  disposed  to  disturb  th«  ruling. 

The  judgment  is  reversed. 


Sloniker 

V, 

Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota^  May  /p,  /8gg.) 

Trespasser  on  Track — Wanton  Negligence.* — When  a  person  diH- 
covers  another  in  a  position  of  peril,  although  the  latter  is  a  tres- 
passer, and  ne^^lig^ently  placed  himself  in  such  position,  and  the 
former,  after  so  discovering'  him,  can  by  the  exercise  of  ordinary 
care  avoid  injuring  him,  but  omits  to  do  so,  he  evinces  such  a  reck- 
less disregard  of  the  safety  of  others  as  to  constitute,  in  law,  willful 
and  wanton' negligence. 

Same— Same — Sufficiency  of  Evidence. — Rule  applied  in  this  case, 
and  held^  that  the  evidence  is  suflRcient  to  justify  a  finding  by  the 
jury  to  the  effect  that  the  defendant's  section  foreman  was  guilty 

*See  notes  at  end  of  case. 
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of  willful  and  wanton  negligence  in  running*  a  hand  car  over  the 
plaintiff's  child. 

Injury  to  Child— Damages  for  Loss  of  Leg.*~An  award  of  $12,O0Q 
damages  to  a  girl  six  years  old  for  the  loss  of  her  right  leg  is  not  so 
excessive  as  to  indicate  that  it  was  given  under  the  influence  of 
passion  or  prejudice. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  Stearns  county  district  court. 
A^rmed, 

C,    Wellington,    W.  R.  Begg,  and  Geo.  H.  Reynolds,   for 

appellant. 

Calhoun  &  Bennett  2l1i6.  Donohue  &  Stevens,  for  respond- 
ent. • 

Start,  .C.J.  The  plaintiff  brought  this  action  to  recover 
damages,  for  the  benefit  of  his  infant  daughter.  Bertha 
Sloniker,  on  account  of  personal  injuries  sustained  by  her  by 
^     ^  ^  .  reason  of'the  alleged  wanton  and  willful  act  of 

the  defendant's  servants  in  running  a  hand  car 
upon  her.  Verdict  for  the  plaintiff  for  the  sum  of  $12,000, 
and  the  defendant  appealed  from  an  order  denying  its  alter- 
native motion  for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial.  The  child  was  struck  by  a  hand  car  in  charge 
of  the  defendant's  section  foreman,  or  boss,  as  she  was 
crossing  its  railway  track  in  the  city  of  Melrose  on  February 
24,  1898.  The  trial  court  instructed  the  jury  to  the  effect 
that  the  child  was  a  trespasser  upon  the  track  of  the  defend  - 
ant,  that  her  parents  were  negligent  in  permitting  her  to  be 
there,  and  that  the  plaintiff  could  not  recover,  unless  the 
plaintiff  had  satisfied  the  jury,  by  a  fair  preponderance  of 
evidence,  that  the  defendant's  servants  who  were  running  the 
hand  car  were  guilty  of  willful  and  wanton  negligence, 
whereby  the  child  was  injured.  As  to  what  would  constitute 
willful    and    wanton    negligence,    .the    trial    court    further 

instructed  the  jury  as  follows :     **If  the  defend - 
^raS- Wanton    aut's  scrvants  who  were  in  control  and  runninsr 

the  hand  car  actually  saw  the  child  upon  the 
track  in  a  place  of  danger,  and  could   by  the  exercise  of 
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reasonable  care  and  the  iise  of  the^  appliances  under  their 
control  have  stopped  the  car  in  time  to  have  avoided  the 
injury,  and  they  did  not,  and  if  their  failure  to  do  so  caused 
this  injury,  then  these  servants  would  be  guilty  of  willful 
and  wanton  negfligence,  aild  plaintiff  would  be  entitled  to 
recover  such  sum  as  would  compensate  as  far  as  possible  for 
the  loss  sustained."  This  was  a  correct  statement  of  the 
law;  for,  while  the  term  ** willful  and  wanton  negligence" 
means  something  more  than  simply  ** negligence,"  or  even 
**gross  negligence,"  it  does  not  include  the  element  of  malice, 
or  an  actual  intent  to  injure  another.  When  a  person  dis- 
covers another  in  a  position  of  peril,  although  the  latter  is  a 
trespasser,  and  negligently  placed  himself  in  such  position, 
and  the  former,  after  so  discovering  him,  can  by  the  exercise 
of  ordinary  care  avoid  injuring  him,  but  omits  to  do  so,  he 
evinces  such  a  reckless  disregard  of  the  safety  of  others  as  to 
constitute,  in  law,  willful  and  wanton  negligence.  See  Fonda 
V,  Railway  Co.  (Minn.)  74  N.  W.  166.  The  correctness  of 
the  instruction  we  have  quoted,  as  an  abstract  proposition, 
is  practically  conceded  by  the  defendant ;  but  it  is  claimed 
that  there  was  no  evidence  in  the  case  to  justify  the  giving 
of  it,  and  that  the  verdict  is  not  sustained  by  the  evidence. 
The  real  question  on  this  appeal  is  whether  the  evidence 
was  sufficient  to  justify  a  finding  by  the  jury  to  the  effect 
that  the  defendant's  section  foreman  discovered  the  child  in 
a  position  of  peril  and  thereafter  failed  to  exer- 
cise ordinary  care  to  prevent  injuring  her,  and  SSS^SSyoT 
that  such  failure  caused  her  injury.  Assign- 
ments of  error  1  to  3,  inclusive,  raise  this  question.  Evidence 
was  given  on  behalf  of  the  plaintiff  fairly  tending  to  establish 
the  following  facts :  The  place  of  the  accident  was  a  path- 
way across  the  defendant's  railroad  track,  which  had  been 
used  for  some  20  years  by  the  public,  and  especially  by 
children  going  to  and  from  school ;  some  50  or  60  children 
crossing  the  track  on  the  pathway  four  times  on  each  school 
day  of  the  year.  They  were  accustomed  to  so  cross  at  the 
noon  recess  at  12  o'clock.     The  defendant's  section  foreman 
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had  knowledge  of  the  custom  of  the  school  children  to  so 
cross  the  track  at  12  o'clock  each  school  day.  At  the  time 
of  the  accident  15  or  20  children,  including  the  injured  child, 
who  was  then  6  years  old,  and  her  sister,  7  years  old,  were 
crossing  the  track,  **some  on  the  track,  some  on  the  other 
side,  and  more  coming,''  when  a  hand  car  in  charge  of  the 
section  foreman  was  driven  across  the  pathway  at  a  rate  of 
12  to  15  miles  an  hour,  or  about  twice  as  fast  as  it  usually 
ran  at  this  point,  striking  the  child  Bertha,  and  sa  injuring 
her  that  it  was  necessary  to  amputate  her  right  leg.  The 
section  foreman  and  another  employee  of  the  defendant  were 
on  the  car  at  the  time,  the  foreman  facing  the  crossing,  who, 
when  the  car  was  within  about  150  feet  of  the  crossing, 
hallooed,  but  the  children  did  not  seem  to  notice  it,  and  kept 
on  crossing.  The  speed  of  the  car,  after  this  warning  was 
given,  was  not  slackened  until  after  the  child  was  struck. 
The  view  of  the  crossing  and  of  the  children  from  the  car 
was  unobstructed,  and  by  stepping  upon  the  brake  the  car 
could  have  been  stopped  within  a  distance  of  45  feet  to  60 
feet.  What  happened  when  the  car  reached  the  pathway 
was  described  by  an  eyewitness  as  follows:  ** There  was 
some  children  bn  that  path ,  some  across  and  some  on,  and 
just  as  they  got  on  the  path  I  saw  one  child  have  hold  of 
another,  trying  to  pull  it  off  the  track,  and  just  then  the  car 
struck  it,  and  rolled  it  on  down  the  track  about  15  or  20 
feet;  rolled  it  along  with  the  car;  doubled  it  over. "  The 
child  so  struck  was  the  plaintiff's  daughter,  Bertha.  The 
defendant  offered  no  evidence.  It  is  claimed  by  the  defend- 
ant that  there  was  a  lack  of  evidence  to  show  that  any  child 
was  discovered  on  the  track  in  a  position  of  danger  in  time 
to  have  enabled  the  men  operating  the  hand  car  to  avoid 
inflicting  the  injury  complained  of,  with  the  use  of  the  appli- 
ances at  their  disposal,  and,  further,  that  there  was  abso- 
lutely no  evidence  that  they  saw  the  child  Bertha  in  a 
position  of  peril  in  time  to  avoid  injuring  her  by  the  exercise 
thereafter  of  ordinary  care.  It  is  not  material  whether  they 
saw  this  particular  child,  if  they  saw  a  flock  of  school  chil- 
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dren  in  the  act  of  crossing^  the  path,  and  discovered  that  any 
of  them  were  in  a  position  of  peril.  The  evidence  was  suflE- 
cient  to  justify  the  conclusion  of  the  jury  that  the  section 
foreman  discovered  a  procession  of  school  children,  oblivious 
of  danger,  crossing  the  path  at  a  time  when  the  car  was  ISO 
feet  therefrom,  and  that  he  must  have  necessarily  known > 
from  the  rate  of  speed  the  car  was  going,  that  some  of  them, 
at  least,  were  in  a  position  of  extreme  peril,  or  would  be  by 
the  time  the  car  reached  the  crossing,  and  that  he  contented 
himself  with  shouting  to  them,  and  dashed,  regardless  of  the 
consequences,  across  the  path,  without  applying  the  brake, 
or  attempting  to  slacken  the  speed  of  the  car,  and,  further, 
that  he  might  have  stopped  the  car,  and  avoided  injuring 
any  of  them,  if  he  had  applied  the  brake  when  he  first  saw 
their  peril.     The  verdict  is  sustained  by  the  evidence. 

The  fourth  assignment  of  error  is  to  the  effect  that  the 
trial  court  erred  in  permitting  a  witness  to  state  his  opinion 
as  to  the  time  within  which  a  hand  car,  running  at  the  rate 
of  speed  the  one  here  in  question  was  running,  could  be 
stopped  by  the  use  of  the  brake  in  the  ordinary  way,  for  the 
reason  that  the  witness  was  not  shown  to  be  competent. 
The  question  of  his  competency  was, -upon  the  evidence,  one 
of  fact  for  the  trial  court,  and  largely  within  its  discretion. 
Sneda  v.  Libera,  65  Minn.  337,  68  N.  W.  36.  The  court  did 
not  err  in  holding  the  witness  competent. 

The  same  witness,  after  stating  the  usual  way  of  stopping 
a  hand  car,  testified  as  follows:  *'Q.  Is  there  any  other 
way  of  making  an  emergency  stop  with  a  hand  car  going  at 
that  rate  of  speed?  A.  There  is.  Q.  How  is  that?  A.  By 
stepping  on  the  rear  of  the  hand  car,  and*  jerking  up  on  the 
handle,  it  will  throw  the  front  wheels  off,  and  stop  it.  Q. 
It  simply  runs  off  the  track  onto  the  ground?  A.  Yes.  Q. 
Within  what  distance  can  it  be  stopped  in  that  way?* 
(Objected  to  as  incompetent,  irrelevant,  and  immaterial. 
Objection  overruled.  Exception.)  A.  About  20  or  25 
feet.*'  The  ruling  is  the  basis  of  the  fifth  assignment  of 
error.     The  evidence  as  to  the  method  of  making  the  emer  - 


824  TRESPASSERS  V?^  ^™ 

(N8) 

Notes 

gency  stop  was  received  without  objection.  If  this  was 
material  and  competent,  and  it  was  conceded  to  be  by  a 
failure  to  object,  it  does  not  appear  that  it  was  error  to 
permit  the  witness  to  answer  the  question  which  was 
objected  to. 

The  last  assignment  of  error  is  to  the  effect  that  the 
clamages  awarded  are  excessive,  and  appear  to  have  been 
given  under  the   influence  of   passion  and  prejudice.     The 

damages  are  liberal,  but  we  are  not  prepared 

:ixijury  to  Child—  -  ,  ^     ,  ,  ,  ^        -^i  •      *< 

panuwoBfor        to  Say  that  the  amount  thereof  is  not  within  the 

reasonable  limits  of  compensa1?ory  damages,  to 
a  girl  only  six  years  old,  for  the  loss  of  her  right  leg.  It  is 
not  for  a  limited  number  of  days,  weeks,  months,  or  years 
that  she  must  remain  a  cripple.  She  must  go  through  life, 
not  like  other  girls  and  women,  but  physically  disfigured, 
halting  on  one  leg,  her  opportunities  and  prospects  for  a 
life  of  usefulness  and  happiness  greatly  diminished  by 
Teason  of  her  injury.     Order  affirmed. 

Buck,  J.,  took  no  part. 


NOTES. 

Trespassers  on  Track — Wanton  Negligence. — See  Alabama  G.  S. 
K.  Co.  V,  Burgess,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  835. 

Duty  of  Railroad  Company  to  Trespassers  on  Track.— See  geiier&lty 
Alabama G.  S.  R.  Co.  v.  Burgess,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  835  and 
Joot'note\  Florida,  etc.,  R.  Co.  v.  Williams,  5  Am.  &  Eng.  R.  Cas.,  N. 
S.,  709;  Thomas  v.  Chicago.  M.  &  St.  P.  Ry.  Co.,  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  854;  Rudd  v,  Richmond  &  D.  R.  Co.,  23  Am.  &  Eng.  R.  Cas. 
253;  I^ouisville,  etc.,  R.  Co.  z/.  Cooper,  6  Am.  &  Eng.  R.  Cas.  5; 
Tuenenbroock  v.  Southern  Pac.  R.  Co.,  7  Am.  &  Eng.  R.  Cas.  8 ; 
H.  &  T.  C.  R.  Co.  v.  Sympkins,  6  Am.  &  Eng.  R.  Cas.  11; 
INorthern  Cent.  R.  Co.  v.  State,  6  Am.  &  Eng.  R.  Cas.  66 ;  Frick  v. 
St.  Louis,  etc.,  R-  Co.,  8  Am.  &  Eng.  R.  Cas.  280  ;  Meeks  v.  South 
Pac.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  314  ;  Colorado  Cent.  R.  Co.  v. 
Holmes,  8  Am.  &  Eng.  R.  Cas.  410;  Parker  v.  Wilmington,  etc.,  R. 
■Co.,  8  Am.  &  Eng.  R.  Cas.  420 ;  I.  &  G.  N.  R.  Co.  v,  Jordon,  10  Am. 
A  Eng.  R.  Cas.  301 ;  Yarnall  v.  St.  Louis,  etc.,  R.  Co.,  10  Am.  & 
Eng.  R.  Cas.  726 ;  Paducah,  etc.,  R.  Co.  v,  Letcher,  12  Am.  &  Eng. 
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"R.  Cas.  61 ;  Bait.,  etc.,  R.  Co.  v,  Depew,  12  Am.  &  Eng.  R.  Cas.  64  ; 
Terre  Haute,  etc.,  R.  Co.  v.  Graham,  12  Am.  &  Eng.  R.  Cas.  77; 
Ivouisville,  etc.,  R.  Co. 'z/.  Watkins,  12  Am.  &  Eng.  R.  Cas.  89;  Mc- 
Oeary  v.  Eastern  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  407  ;  Bacon  v,  Bal- 
timore, etc.,  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  409;  Carter  v.  Columbia, 
etc.,  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  414  ;  Davis  v.  Chicago,  etc.,  R. 
Co.,  15  Am.  &  Eng.  R.  Cas.  424  ;  Nashville,  etc.,  R.  Co.  v.  Smith,  15 
Am.  &  Eng.  K.  Cas.  469;  E.  Tenn.,  etc.,  R.  Co.  v.  Humphreys,  15 
Am.  A  Eng.  K.  Cas.  472  ;  Dinwiddiez^.  Louisville,  etc.,  R.  Co.,  15  Am. 
&-Eng.  R.  Cas.  483;  McClelland  v,  Louisville,  etc.,  K.  Co.,  18  Am.  & 
Eng.  R.  Cas.  260  ;  International,  etc.,  R.  Co.  v.  Smith,  19  An^.  &  Eng. 
R.  Cas.  21;  Burnett  v,  Burlington,  etc.,  R.  Co.,  19  Am.  &  Eng*  R. 
Cas.  25 ;  Central  R.  Co.  v.  Brinson,  19  Am.  &  Eng.  R.  Cas.  42 ;  Bal 
timore,  etc.,  R.  Co.  v.  State,  19  Am.  &  Eng.  R.  Cas.  83  ;  Keyser  v. 
Chicago,  etc.,  R.  Co.,  19  Am.  di  Eng.  R.  Cas.  91 ;  Louisville,  etc.,  R. 
Co.  V,  Green,  19  Am.  &  Eng.  R.  Cas.  95  ;  Louisville,  etc.,  R.  Co.  i\ 
Howard,  19  Am.  &  Eng.  R.  Cas.  98  ;  E.  Tenn.,  etc.,  R.  Co.  v.  Fain, 
19  Am.  &  Eng.  R.  Cas.  102  ;  McAllister  v,  Burlington,  etc.,  R.  Co.,  19 
Am.  &  Eng.  R.  Cas.  108  ;  Schmittenhelm  v,  Louisville,  etc.,  R.  Co., 
19  Am.  &  Eng.  R.  Cas.  Ill  ;  Scheffler  v.  Minneapolis,  etc.,  R.  Co.,  19 
Am.  &Eng.  R.  Cas.  173 ;  Grethen  v.  Chicago,  etc.,  R.  Co.,  19  Am.  & 
Sing,  R.  Cas.  342. 

Damages  for  Loss  of  Legs. — See  generally  Kalfur  v,  Broadway 
I^erry  &  M.  Ave.  R.  Co.,  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  850,  and  note, 
-851  ei  seq. 
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{Supreme  Judicial  Court  of  Massachusetts^  Feb,  26,  i8g8,)  ■ 

Injury  to  Trespasser  on  Train— Negligence — Liability  of  Railroad 
Compar>ies.* — Plaintiff  while  stealing  a  ride  between  two  freight 
cars  of  defendant  was  told  by  the  brakeman,  who  was  about  to  per- 
form the  duty  of  uncoupling  such  cars,  to  get  off,  and  when  the  cars 
were  uncoupled  he  fell  off  and  was  injured,  though  he  could  have 
prevented  his  fall  by  holding  to  an  iron  ladder.  Held,  that  the  only 
■duty  defendant  owed  to  plaintiff  as  a  trespasser  upon  its  train  was 
to  refrain  from  injuring  him  willfully  or  wantonly  or  recklessly ; 
and  that  there  was  no  evidence  of  a  neglect  of  such  duty  on  its  part. 

*See  note  at  end  of  case. 
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Contributory  Negligence — Burden  of  Proof. — It  was  the  duty  of 
plaintiff  to  exercise  the  highest  degree  of  care  for  his  own  safetj-. 
and  he  failed  to  show  by  the  evidence  that  he  had  done  so. 

Exceptions  by  plaintiff  from  Suffolk  county  supreme 
judicial  court.     Exceptions  overruled, 

James  R.  Miirply,  for  plaintiff. 
Samuel  Hoar  ^  for  defendant. 

KnowItTon,  J.  The  plaintiff  was  stealing  a  ride  between 
two  gars  of  one  of  the  defendant's  freight  trains.  He  was 
discovered  by  a  brakeman,  and  told  to  get  off,  but  he  kept 
r,      a  ♦  ^  his  position.     As   the   train  was   entering  the 

station  at  Westboro,  it  became  the  duty  of 
Another  brakeman  to  uncouple  the  cars  and  divide  the  train 
at  the  point  where  the  plaintiff  was  standing,  and  he  came 
down  the  ladder  at  the  end  of  one  of  the  cars  for  that  pur- 
pose, and  in  a  rough  way  told  the  plaintiff  to  get  off.  The 
plaintiff  moved  his  position,  and  held  to  the  ladder  at  the 
end  of  one  of  the  cars,  having  one  foot  on  a  rod  and  one  on 
some  part  of  the  other  car.  There  was  a  ladder  of  iron  rods 
at  the  end  of  each  car,  one  on  the  right  hand  and  the  other 
on  the  left  hand  side  of  the  train.  The  brakeman  said,  *Xet 
go  of  that  car,"  and  turned  around,  and  stepped  towards  the 
other  side  of  the  train,  and  uncoupled  the  cars.  The  plain- 
tiff did  not  see  what  he  did,  and  when  the  cars  separated  he 
fell  down  and  was  injured.  This  is  the  account  given  by  the 
plaintiff.  From  one  part  of  his  testimony  it  would  seem  that 
the  words,  *%et  go  of  that  car,"  were  spoken  just  after  the 
brakeman  uncoupled  the  cars,  and  from  another  part  that 
they  were  spoken  just  before.  The  plaintiff  knew  that  there 
was  a  ladder  there  of  sufficient  size  and  strength  to  hold  him, 
and  that  there  was  nothing  to  prevent  his  holding  on  to  it 
with  both  hands.     The  only  duty  which  the  defendant  owed 

the  plaintiff  as  a  trespasser  upon  its  train  was 
SjSJonTSSk-  to  refrain  from  injuring  him  willfully  or  wan - 
brnty^'Bauroad  touly  or  rccklcssly.  Metcalfe  v.  Steamship  Co.> 

Companies.  "^ 

147  Mass.  66,  16  N.  E.  701;  Heinlein  v.  Rail- 
road Co.,  147  Mass.  136,  16  N.  E.  698;  Reardon  z\  Thomp- 
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son,  149  Mass.  267,  21  N.  E.  369;  Redigan  v.  Railroad  Co., 
155  Mass.  44,  28  N.  E.  1133;  Plummer  v.  Dill,  156  Mass. 
42hy  31  N.  E.  128.  It  was  not  called  upon  to  change  the 
usual  course  of -its  business,  or  the  method  of  managing  its 
trains,  to  save  the  plaintiff  from  danger  which  he  could  easily- 
escape.  It  had  a  right  to  suppose  that  every  trespasser  upon 
its  trains  would  be  alert  for  his  own  preservation  in  the 
midst  of  perils  to  which  he  exposed  himself,  without  hope  of 
special  protection  by  others.  It  might  assume  that  persons 
seeking  by  stealth  to  get  carried  on  freight  trains  without 
pay  were  familiar  with  the  usual  mode  of  running  such  trains, 
and  would  not  expect  to  have  special  provision  made  for 
their  safety.  We  see  no  evidence  of  negligence  on  the  part 
of  the  defendant  or  its  servants  in  regard  to  any  duty  which 
it  owed  the  plaintiff.  There  is  no  evidence  that  the  brake - 
man  willfully  or  wantonly  attempted  to  injure  the  plaintiff. 
He  was  in  the  performance  of  his  duty,  and  he  justly  would 
have  been  blamed  by  his  employer  if  he  had  failed  to 
uncouple  the  cars  because  of  the  presence  of  the  plaintiff. 
The  plaintiff's  counsel,  at  the  trial,  expressly  disclaimed  any 
contention  that  the  brakeman's  purpose  in  uncoupling  the 
cars  was  to  do  the  plaintiff  an  injury,  but  in  reply  to  a 
question  by  the  judge  asserted  that  the  uncoupling  was  in 
the  performance  of  his  duty  at  the  time,  with  a  purpose  to 
obey  the  rules  and  regulations  of  the  railroad.  He  con- 
tended, however,  that  it  was  done  in  a  wanton  and  reckless 
disregard  of  the  plaintiff's  rights.  We  see  no  evidence  of 
this.  The  brakeman  was  intent  upon  the  performance  of  his 
duty  to  uncouple  the  cars  at  the  proper  places  so  that  they 
would  be  switched  as  intended.  He  had  a  right  to  suppose 
that  the  plaintiff  would  either  get  off  the  train  as  he  was 
told  to,  or  hold  on  safely  to  the  ladder.  His  act  in  uncoup- 
ling the  cars  was  in  the  presence  of  the  plaintiff,  where  the 
plaintiff  would  have  seen  it  if  he  had  given  attention  to  what 
was  going  on  around  him.  The  brakeman  might  well, 
believe  that  he  would  see  it,  and  govern  himself  accordingly. 
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The  most  that  can  be  said  by  the  plaintiff  against  the  brake - 
man's  conduct  is  that  he  failed  to  give  him  such  a  courteous 
^warning  of  his  danger  as  would  have  been  expected  if  he  had 
been  a  passenger  for  whose  safety  the  defendant  was  respon- 
sible. Assuming  that  a  trespasser  might  be  in  such  a  posi- 
tion upon  a  railroad  that  it  would  be  a  wanton  and  reckless 
act  not  to  interrupt  the  regular  and  lawful  running  of  a  train 
to  save  him  from  injury,  we  are  of  opinion  that  the  plaintiff 
introduced  no  evidence  of  such  a  condition  in  the  present 

case.     We  are  also  of  opinion  that  the  plaintiff 
Negiigenc^-        has  failed  to  introduce   any  evidence   that   he 

Burden  of  Proof.  *' 

was  in  the  exercise  of  due  care  at  the  time  of 
the  accident.  If  he  chose  to  ride  in  such  a  way,  due  care 
required  the  greatest  attention  to  everything  about  him  to 
save  himself  from  the  dangers  of  his  position.  It  was  a 
wrongful  and  negligent  act  to  attempt  to  ride  between  the 
cars  without  leave.  His  evidence  shows  that  his  conduct 
and  negligence  contributed  to  the  accident,  and  were  not 
merely  a  condition  attending  it.  For  reasons  which  are 
fully  set  forth  in  Planz  v.  Railroad  Co.,  157  Mass.  377,  32 
N.  E.  356,  we  are  of  opinion  that,  even  if  there  was  evidence 
•of  negligence  on  the  part  of  the  brakeman,  the  plaintiff 
would   fail  for  want  of  evidence  on  this  part  of  his  case. 

Exceptions  overruled. 


NOTE. 

Injuries  to  Trespassers  on  Trains — Liability  of  Railroad  Connpanies. 
— In  the  absence  of  wantonness  or  wilfulness  on  the  part  of  the 
servants  of  a  company,  it  is  not  liable  for  injury  to  trespassers, 
whether  in  its  train  or  on  its  track.  Richmond  &l  D.  R.  Co.  v. 
Burnsed,  70  Miss.  437, 12  So.  Rep.  958  ;  Illinois  C.  R.  Co.  v,  Meacham. 
91  Tenn.  428,  19  S.  W.  Rep.  232. 

A  company  owes  no  duty  to  an  intruder  upon   its  train   engag'ed 

■otherwise  than  in  transportation  of  passeng'ers,  except   to  refrain 

from  wilfully,  wantonly,  or  intentionally  injuring  him.      It  is   not 

liable  for  injury  resulting  incidentally   to  such   intruder  from  the 

mistake,  inadvertence,  or  negligence  of  its   servants   in   operating 
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such  train.  Illinois  C.  R.  Co.  v,  Meacham,  91  Tenn.  428,  19  S.  W. 
Rep.  232;  Chicago,  B.  &  Q.  R.  Co.  v,  Mehlsack,  41  Am.  &  Eng.  R. 
Cas.  60,  131  111.61,  22  N.  E.  Rep.  812;  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  V,  Kelly,  36  Kan.  655,  14  Pac.  Rep.  172;  Atchison  T.  &  S.  F.  R. 
Co.  V,  Gants,  34  Am.  &  Eng.  R.  Cas.  290,  38  Kan.  608,  17  Pac.  Rep. 
54  ;  Hendryx  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  45  Kan.  377,  25  Pac. 
Rep.  89i ;  Farber  v,.  Missouri  Pac.  R.  Co.,  116  Mo.  81,  22  S.  W.  Rep. 
631.     See  also  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  note  59. 


Illinois  Cent.  R.  Co. 

V. 

King. 

{Supreme  Court  of  Illinois,  April  rj,  rSgg.) 

Ejection  of  Trespasser — Personal  Injuries— Willfulness. — Defend- 
ant's brakeman,  seeing  plaintiff  under  a  car  stealing  a  ride,  cursed 
him,  threw  a  stone  at  him  ;  and  plaintiff's  foot  was  run  over  and 
crushed  while  the  brakeman  was  pulling  him  from  under  the  car, 
while  it  was  running  at  the  rate  of  six  or  eight  miles  an  hour.  Held^ 
that  such  facts  tended  to  show  that  the  injury  was  the  result  of  will- 
fulness on  the  part  of  the  brakeman. 

Same — Same — Same — Scope  of  Duty— Liability  of  Railroad.* — It 
appearing  that  it  was  the  duty  of  defendant's   brakemen   to   eject 
trespassers,  and  the  evidence  tending  to  show  that  the  injury  was 
the  result  of  willfulness,   the  trial  court  properly  refused  to  direct ' 
for  defendant. 

Same— Same— Same— Contributory  Negligence. — Whether  plain- 
tiff was  guilty  of  contributory  negligence,  in  riding  in  a  dangerous, 
position,  was  immaterial,  as  his  injury  was  the  result  of  the  willful 
act  of  pulling  him  off  while  the  train  was  in  motion. 

Instructions— Harmless  Error.— In  such  action,  an  instruction 
purporting  to  state  the  conditions  under  which  plaintiff  would  be 
entitled  to  recover,  omitted  the  requirement  of  proof  that  the  brake- 
man  was  acting  within  the  scope  of  his  employment,  and  this  defect 
was  not  cured  in  any  way  ;  but  the  brakeman's  authority  appeared 
from  his  uncontradicted  testimony.  Held,  that  defendant  was  not 
prejudiced  by  such  error. 

♦See  notes,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  59. 
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off, — kick  him  off.  It  means  that,  'when  we  find  a  man  on 
the  train,  we  instruct  him  that  he  can't  ride,  and  he  gets  off. 
That  is  as  far  as  our  directions  run,  as  brakemen,"  This 
evidence  shows  conclusively  that  it  was  within *the  scppe  of 
his  directions  and  duties  to  put  trespassers  off  the  train. 

The  other  question,  whether  plaintiff  was  negligent,  was 
not  relevant  to  the  inquiry.  If  he  had  been  injured  in  con- 
sequence of  the  very  dangerous  position  in  which  he  placed 

himself,  his   negligence  would   have   barred  a 

Same— Same—  -r*    ..     <  •        •     • 

Bam^oontribu-   recovery.     But  his   injury  was   not  in   conse- 

quence  of  the  dangers  of  his  position  on  the 
rods,  but  because  of  the  willful  act  of  the  brakeman  in  pull- 
ing him  off  while  the  train  was  running.  A  person  is 
bound  to  use  ordinary  care  to  protect  himself  against  the 
known  dangers  of  his  situation,  but  the  law  does  not  exact 
of  him  the  exercise  of  care  to  protect  himself  against  an 
intentional  injury  by  another,  of  which  he  has  no  notice. 
No  one  is  bound  to  anticipate  and  guard  against  a  willful 
and  intentional  wrong  such  as  was  committed  in  this  case. 
The  motion  for  the  peremptory  instruction  was  properly 
denied. 

The  remaining  complaint  made  is  that  the  court  gave  to 
the  jury  the  first  instruction  asked  by  the  plaintiff,  as  follows : 
**The  court  instructs  you  that  if  you  believe  from  the  evidence 

that  the  injury  complained  of  was  wantonly  and 
H^SSeMBSor.    willfully  iuflicted,  as  charged  in  the  declaration, 

then  the  plaintiff  will  be  entitled  to  recover, 
although  you  may  believe  from  the  evidence  that  plaintiff 
was  guilty  of  some  negligence. ' '  This  instruction  is  objected 
to  because  it  purported  to  state  to  the  jury  the  conditions 
under  which  plaintiff  would  be  entitled  to  recover,  and  under 
which  they  should  return  a  verdict  for  him,  and  omitted  the 
requirement  of  proof  that  the  brakeman  was  acting  within 
the  line  of  his  duty  or  within  the  scope  of  his  employment. 
The  law  cannot  assume,  at  least  as  to  a  subordinate  employee 
on  a  train,'  who  is  not  intrusted  with  the  general  management 
and  control  of  it,  that  he   has   control  over  passengers   or 
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persons  attempting  to  ride,  or  that  he  is  intrusted  by  his 
employer  with  authority  in  respect  to  them,  or  to  eject  them  ; 
and  it  was  necessary  to  make  the  proof.  3  Elliott,  R.  R.  § 
1255;  Farber  v.  Railway  Co.,  116  Mo.  81,  22  S.  W.  631  ; 
Corcoran  v.  Railroad  Co.,  6  C.  C.  A.  231,  56  Fed.  1014.  The 
requirement  of  such  proof  was  omitted  from  the  statement  of 
what  would  entitle  the  plaintiff  to  recover,  in  the  instruction. 
There  were  instructions  given  on  the  part  of  defendant  which 
stated  the  correct  rule,  but  they  did  not  serve  to  cure  omis- 
sions in  this  instruction,  which  purported  to  contain  all  the 
elements  necessary  to  a  recovery.  In  such  a  case  the  jury 
may  follow  either  instruction,  and,  if  they  find  all  the  facts 
proved  which  are  recited  in  an  instruction  purporting  to  give 
all  the  grounds  of  a  recovery,  they  would  be  bound  to  return 
a  verdict  according  to  its  directions,  without  proof  of  the 
omitted  fact.  The  instruction  referred  the  jury  to  the 
declaration,  which  is  said  to  be  specific  enough  to  obviate 
this  objection.  We  have  not  held  it  error  to  refer  to  the  dec- 
laration by  an  instruction  which  requires  proof  of  all  its 
allegations,  and  the  practice  of  making  such  reference  is 
perhaps  not  infrequent,  but  it  is  not  to  be  commended.  la 
Thompson  on  Trials,  the  learned  author,  in  defining  the 
province  of  the  court  and  jury,  says  (section  1027) :  **The 
construction  of  the  pleadings  is,  of  course,  always  a  question 
for  the  court.  *  *  *  It  is  therefore  the  duty  of  the  court 
to  state  the  issues  to  the  jury,  without  referring  them  to  the 
pleadings  to  ascertain  what  the  issues  are.  *  *  *  It  is 
error  to  leave  the  jury  to  construe  and  determine  the  effect  of 
the  pleadings.**  Again,  in  discussing  the  requirements  of 
the  law  respecting  instructions,  he  says  (section  2314) :  *'It 
is  the  duty  of  the  court  to  determine  what  are  the  issues,  and 
to  state  them  to  the  jury ;  and  it  is  error  to  refer  them  to  the 
pleadings  to  determine  the  issues,  in  whole  or  in  part." 
Again  (section  2582)  :  "Properly,  the  jury  have  nothing  to 
do  with  the  pleadings,  and  argument  directed  to  the  pleadings 
is  addressed  to  the  court.     *     *     *     The  pleadings  are  often 
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drawn  in  technical  languag^e,  which  might  not  be  correctly 
understood  by  persons  unlearned  in  the  law."  In  11  Enc. 
PI.  &  Prac.  154,  it  is  said  :  **The  clear  weight  of  authority  is 
that  it  is  the  province  and  duty  of  the  court  to  state  specifically 
to  the  jury  what  issues  are  raised  by  the  pleadings,  and  that 
it  is  erroneous  to  refer  to  the  pleadings  to  ascertain  what  the 
issues  were ;  t&at  the  construction  of  the  pleadings  and  the 
issues  raised  thereby  are  questions  for  the  court  alone,  and 
not  for  the  jury."  It  is  a  proper  office  of  an  instruction  to 
explain  the  issues,  and  to  state  to  the  jury  the  facts  from 
which  a  conclusion  of  law  is  to  be  drawn,  and  that  is  un- 
doubtedly the  better  practice.  But  the  reference  here  to  the 
declaration  could  not  supply  the  defects,  both  because  there 
is  no  averment  in  the  declaration  that  the  brakeman  was 
acting  within  the  scope  of  his  employment  or  duty,  or  had 
authority  to  do  the  act,  and  also  because  the  reference  em- 
braces nothing  except  the  willful  and  wanton  character  of  the 
act.  All  that  it  would  be  necessary  for  the  jury  to  find 
would  be  that  the  injury  was  wanton  and  willful,  as  the 
declaration  alleged  it  to  have  been.  The  defect  in  the  in- 
struction was  not  cured  in  any  way,  but  we  do  not  think  the 
judgment  should  be  reversed  on  account  of  it,  because 
defendant  was  not  prejudiced  by  the  omission.  The  brake - 
man  testified  as  to  his  authority  and  directions,  and  there 
was  no  contradictory  evidence.  It  is  not  ground  for  reversal 
that  an  instruction  assumes  as  proven  a  fact  conclusively 
established  by  the  evidence  without  contradiction.  Gerke  v, 
Fancher,  158  111.  375,  41  N.  E.  982;  11  Enc.  PI.  &  Prac. 
132.  The  judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 
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Wabash  R.  Co. 

V, 

KiNGSLEY. 
{Supreme  Court  of  Illinois,  Feb,  I7y  iSgg,) 

Ejection  of  Trespassers— Liability  for  Injuries  * — Where  a  tres- 
passer is  injured  by  reason  of  hls-ejection  from  a  train,  the  railroad 
company  is  not  liable  unless  the  injuries  are  the  result  of  wantOn- 
nesa-or  willfulness  on  the  part  of  its  employees  ;  and  it  is  error  to 
charge  that  there  can  be  a  recovery  for  such  injuries  where  they 
result  from  mere  negligence  on  the  part  of  the  trainmen. 

Instructions— :Error. — It  is  reversible  error,  in  such  action,  to 
charge  that  a  recovery  ma^'  be  had  for  mere  negligence  where  the 
complaint  is  based  on  a  willful  and  wanton  act  of  an  employee. 

Appeal  by  defendant  from  Third  district  appellate  court. 
Reversed, 

This  was  an  action  brought  by  Alexander  Kingsley  against 
the  Wabash  Railroad  Company  to  recover  for  an  injurv  re  - 
ceived  from  being  put  off  a  freight  train  running  on  the 
defendant's   road.     The   declaration  contained     «     «      ^ 

Case  Stated. 

two  counts.  In.  the  first  count  it  is  averred 
that,  plaintiff  being  on  a  certain  car  of  a  freight  train  on  de- 
fendant's road,  the  conductor  of  said  train  came  to  the  plain- 
tiff, and  ordered  him  to  alight  therefrom;  that  plaintiff  told 
said  conductor  that  he  could  not  obey  said  command  on 
account  of  the  speed  of  the  train,  and  that  the  plaintiff  then 
and  there  offered  to  pay  his  fare  to  said  conductor ;  that  the 
said  conductor,  in  a  willful  and  wanton  manner,  used  threat- 
ening language  towards  and  against  the  plaintiff,  and 
then  and   there    made    an    attack   on   the    person    of    the 

plaintiff,    and    with    force    and    violence    then    and   there 

_ — . — ~ 1_ 

♦See  Louisville  &  N.  R.  Co.  v.  Bernard  (Ky.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  55  and  notes,  p.  56. 
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attempted  to  throw  and  force  plaintiff  from  said  car  and 
train,  whereupon,  in  fear  of  his  life  if  he  were  so  thrown, 
and  to  escape  being  thrown,  he  stated  to  said  con- 
ductor that,  if  he  (said  conductor)  would  not  throw  and  force 
said  plaintiff  from  said  train,  be  (the  plaintiff)  would  get 
off  of  said  train ;  and  plaintiff  avers  that  he  did  so  get  off 
said  train  while  it  was  running  in  the  rapid  manner  aforesaid, 
by  reason  of  the  threats  and  intimidations  of  said  conductor, 
and  to  avoid  being  thrown  off  as  aforesaid,  and  for  no  other 
reason  or  cause  whatever;  that,  in  so  getting  off,  plaintiff 
used  ordinary  care  for  his  own  safety,  but  was  thrown  with 
great  force  and  violence  upon  the  ground,  and  received  greats 
serious,  and  permanent  injuries,  etc.  The  second  count  is 
substantially  like  the  first.  To  the  declaration  the  defendant 
pleaded  the  general  issue,  and  on  a  trial  before  a  jury  the 
plaintiff  obtained  a  verdict  and  judgment  for  $700,  which,  on 
appeal,  was  affirmed  in  the  appellate  court.  The  appellate 
court  granted  a  certificate  of  importance,  and  allowed  an  ap- 
peal to  this  court. 

Geo.  B.  Burnett y  for  appellant. 
John  Stapleton,  for  appellee. 

Craig,  J.  (after  stating  the  facts).  It  appears  from  the 
record  that  while  a  freight  train  of  appellant,  running  from 
Springfield  to  Decatur,  was  stopped  at  the  Illinois  Central 
Railroad  crossing,  about  three  miles  east  of  Springfield,  ap- 
pellee and  two  other  persons  who  were  with  him  boarded  a 
fiat  car,  and  took  seats  behind  an  oil  tank  on  the  car. 
This  train  made  no  regular  stops  between  Springfield 
and  Decatur,  and  cdrried  no  passengers.  The  conductor 
of  the  train,  who  was  standing  on  the  top  of  a  box  car» 
saw  appellee  and  his  companions  get  on  the  train,  and 
walked  down  where  they  were,  and  ordered  them  to  get  off. 
The  testimony  of  appellee  and  his  two  companions  was,  in 
substance,  that  **they  were  put  off  the  train,  by  force  and 
intimidation,"  while  it  was  running  at  a  high  rate  of  speedy 
while  the  evidence  of  the  conductor  and  other  trainmen  was 
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that  the  train  was  a  heavy  train >  had  just  started,  and  was 
running^  slow>  and  that  no  force  or  intimidation  whatever 
was  used.  The  declaration  charged  **that  the  injury  to  ap- 
pellee was  willfully  inflicted/'  and  his  evidence  tended  to 
support  that  averment;  while  the  testimony  on  behalf  of  ap- 
pellant as  to  what  occurred  at  the  time,  and  as  to  the  speed 
of  the  train,  tended  to  prove  **that  what  was  done  by  appel- 
lant's servants,  at  most,  could  not  be  deemed  to  be  anything 
more  than  negligence." 

Under  the  facts  as  disclosed  by  the  evidence,  in  order  to 
enable  the  jury  to  arrive  at  a  correct  result,  it  was  necessary 
that  the  instructions  should  be  accurate.  At  the  request  of 
the  plaintiff,  the  court  gave  to  the  jury  four  instructions, 
three  of  which — the  first,  second,  and  fourth — are  claimed  to 
be  erroneous.  They  are  as  follows:  (1)  "The  court  in- 
structs you  that  even  if  you  do  believe,  from  the  evidence, 
that  the  plaintiff  had  no  right  on  that  train,  and  the  conductor, 
in  discharge  of  his  duty  as  manager  of  the  train,  undertook 
to  put  him  off,  the  law  requires  the  conductor  to  act  in  a  pru- 
dent manner, — to  exercise  due  care  for  the  safety  of  the 
plaintiff;  and  if  he  failed  to  do  so,  and  in  consequence 
the  plaintiff  was  injured,  the  defendant  is  liable."  (2)  "The 
court  instructs  the  jury  that  if  you  believe,  from  the  evidence, 
that  the  defendant  is  guilty  of  the  negligence  charged  in  the 
declaration,  and  that  the  plaintiff,  while  in  the  exercise  of  ordi  - 
nary  care  for  his  personal  safety,  was  injured  as  alleged  in  the 
declaration,  then  you  should  find  the  defendant  guilty,  and 
assess  plaintiff's  damages  at  whatever  you  njay  believe,  from 
the  evidence,  the  plaintiff  has  sustained."  (4)  "The  court 
instructs  the  jury  that  if  you  believe,  from  the  evidence,  that 
the  defendant  is  guilty  of  the  negligence  charged  in  the 
declaration,  and  that  the  plaintiff  was  injured  as  in  the  decla- 
ration alleged,  and  that  the  plaintiff,  at  the  time  of  the  injury, 
was  in  the  exercise  of  ordinary  care  for  his  own  personal 
safety,  then  you  should  find  for  the  plaintiff." 

In  regard  to  the  first  instruction,    upon  an  examination  of 
the  declaration  and   the  evidence,  it  will  be   found  that  there 
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is  no  claim  in  either  that  appellee  was  a  passenger  upon  the 
train.  The  rights  of  the  parties  are  therefore  to  be  determined 
upon  the  fact  conceded  that  appellee  was  wrongfully  on 
appellant's  train  when  expelled, — that  he  was  a  trespasser. 
As  a  general  rule,  a  railroad  company  owes  no  duty  to  people 
who  trespass  upon  its  cars,  except,  of  course,  its  servants 
have  no  right  to  wantonly  or  willfully  injure  them.  3  Elliott* 
R.  R.  §  1255 ;  Railway  Co.  v.  Brooks,  81  111.  245 ;  Railroad 
Co.  V,  Mehlsack,  131  111.  61,  22  N.  E.  812.  In  the  case  last 
cited,  the  duties  of  a  railroad  company  to  its  passengers, 
and  to  persons  who  are  trespassers  on  its  trains,  are  con- 
sidered. It  is  there  said  (page  64,  131  111.,  and  page  812,  22 
N.  E. ) :  **A  common  carrier  of  passengers  is  not  under  the 
same  obligation  as  to  care  and  diligence  in  guarding  against 
injuries  to  strangers,  and  especially  to  trespassers,  that  it  is 
in  guarding  against  injuries  to  passengers.  His  duty  to  the 
latter  involves  the  use  of  the  utmost  care  and  diligence 
which  can  be  bestowed  by  human  skill  and  foresight,  and  is 
enforced  by  the  highest  considerations  of  public  policy ;  but, 
as  to  the  former,  his  duty  rests  merely  upon  grounds  of 
general  humanity  and  respect  for  the  rights  of  others,  and 
requires  him  to  so  perform  the  transportation  service  as  not 
wantonly  and  carelessly  to  be  an  aggressor  towards  third 
persons,  whether  such  persons  are  on  or  off  the  vehicle. 
Schouler,  Bailm.  &  Carr.  §  620.  In  Railway  Co.  v,  Beggs, 
85  111.  80,  we  held  that  a  person  fraudulently  riding  on  a  free 
pass  issued  .to  another,  and  not  transferable,  was  not  a 
passenger,  and  that  the  railroad  company  would  only  be 
held  liable  for  gross  negligence  which  would  amount  to 
willful  injury.**  In  the  case  cited,  an  instruction  was  given 
in  behalf  of  the  plaintiff,  as  follows  :  **If  the  jury  believe 
from  the  evidence  that  the  plaintiff,  while  in  the  exercise  of 
ordinary  care,  and  without  negligence  on  his  part,  was 
injured  by  negligence  of  the  defendant,  as  alleged  in  the 
declaration,  then  the  jury  should  find  the  defendant  guilty^ 
and  assess  the  plaintiff's  damages."  This  instruction  the 
court  held   to  be  erroneous,  upon  the  ground  that  it  required 
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a  verdict  of  guilty  upon  mere  proof  that  the  injury  complained 
of  was  caused  by  the  negligencp  alleged  in  the  declaration » 
irrespective  of  whether  the  plaintiff  was  a  passenger  or  a 
mere  trespasser,  although  the  negligence  alleged  was  such  as 
would  render  a  carrier  liable  only  in  case  of  injury  to  a 
passenger.  Under  the  rule  announced,  it  is  manifest  that  the 
first  instruction  was  erroneous.  Here  the  declaration  is 
predicated  upon  the  ground  that  plaintiff  was  a 

«,,...  m       t   r  Bljectlon  of  Tre«- 

trespAsser,  and  that  his  injurj'  resulted  from  gt^jJf^-^JJ" 
the  wanton  and  willful  act  of  the  servants  of 
the  railroad  company ;  and  yet,  under  the  instruction,  if  the 
ser\^ants  of  appellant  failed  to  exercise  due  care,  the  jury 
were  informed  that  the  plaintiff  could  recover.  The  plaintiff 
being  a  trespasser  on  the  appellant's  train,  he  could  not 
recover  unless  the  act  resulting  in  his  expulsion  from  the 
train  by  the  servants  of  appellant  was  wanton  or  willful ; 
but  the  instruction  tells  the  jury  that  a  recovery  may  be 
had  if  the  servants  of  appellant  failed  to  exercise  due  care 
for  the  safety  of  the  plaintiff.  The  obligation  imposed  by 
the  instruction  was  one  which  the  appellant  owed  alone  to  a 
passenger,  and  the  court  erred  in  informing  the  jury  that  the 
railroad  company  owed  the  same  duty  to  one  who  was  a 
trespasser  on  the  train. 

In  regard  to  the   second  and  fourth  instructions,  it  will 
be  seen  upon  examination  that  they    authorize  a    verdict 
for  the   plaintiff   if  the   jury  believe,  from  the 
evidence,  that  defendant  is  guilty  of  the  negli-     ic^SJf*'**®"*" 
gence  charged  in  the  declaration.     The  declara  - 
tion  did    not    contain   a    charge   of    negligence.     The   act 
charged   upon  which    a  recovery  was  asked  was  willful  and 
wanton,  and  under  the  rule  laid  down  in  Railroad  Co.  v.  Dick- 
son, 88  111.  431,  no  recovery  could  be  had,  under  the  decla- 
ration,for  mere  negligence.    In  that  case  the  wrong  charged  in 
the  second  count  of  the  declaration  was  that  the  servants  of  the 
defendant  caused  the  whistle  to  be  sounded  in  sharp,  shrill, 
loud  sounds,  ** needlessly  and  recklessly,  willfully,  wantonly, 
and  maliciously.*'    In  considering  the  right  of  recovery  under 
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that  count,  the  court  said  (page  435) :  **Under  the  second 
count  the  plaintiff  could  not  recover  upon  proof  of  mere  neg- 
ligence on  the  part  of  defendant.  No  recovery  could  be  had 
under  that  count  without  proof  that  the  sounding  of  the 
whistle  in  the  manner  charged  was  done  needlessly,  and 
either  wantonly,  recklessly,  willfully,  or  maliciously."  .  We 
think  these  instructions  were  calculated  to  mislead  the  jury. 
For  the  error,  therefore,  in  giving  the  three  instructions 
mentioned,  the  judgments  of  the  appellate  and  circuit  courts 
will  be  reversed,  and  the  cause  will  be  remanded.  Reversed 
and  remanded. 


Galveston,  H.  &  S.  A.  Rv.  Co. 

V, 

Zantzinger  ef  aL 
{Supreme  Court  of  Texas ^  Dec.  22^  i8g8.) 

Sufficiency  of  Certified  Questions. — The  statute  which  authorizes  a 
court  of  civil  appeals  to  refer  an  issue  of  law  to  the  supreme  court 
makes  it  the  duty  of  the  chief  justice  of  that  court  "to  certify  the 
very  question  to  be  decided.** 

Ejection  of  Trespassers* — Assault. — An  eag^ineer  who  throws  hot 
water  upon  a  trespasser  to  drive  him  from  the  engine,  is  not  guilty 
of  a  mere  negligent  wrong,  but  of  an  unjustifiable  assault. 

Same  Same— Personal  Injuries— Contributory  Negligence.* — And 
where  the  trespasser  is  caused  by  the  pain  and  fear  resulting  from 
such  assault  to  attempt  to  leap  to  a  place  of  safety,  and  is  injured 
through  such  attempt,  in  an  action  against  the  railroad  company, 
the  question  of  contributory  neglig'ence  on  his  part  should  not  be 
even  submitted  to  the  jury  ;  as  a  party  cannot  voluntarily  inflict  an 
injury  upon  another,  and  then  claim  that  the  party  injured  owes 
him  the  duty  to  protect  him  from  the  consequences  of  his  act. 

Appeal  by  defendant  from  court  of  civil  appeals  First 
supreme  judicial  district.     Affirmed. 

*As  to  Ejection  of  Trespassers,  see  Chesapeake  &  O.  R.  Co.  v,  An- 
derson (Va.).  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  136  ^n6.  foot-note. 

As  to  Trespass  as  an  Element  of  Negligence,  see  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  at  p.  402. . 
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A.  L.  Jackson^  for  appellant. 

Baldwin  &  Meek,  O.  T,  Holt,  and  J,  H.  Davenport,  for 
appellees. 

Gaines,  C.  J,  The  court  of  civil  appeals  for  the  First 
supreme  judicial  district  has  certified  for  our  decision  the 
following  questions : 

*'The  plaintiffs,  Mrs.  E.  S.  Zantzinger,  who  is  joined  in 
this  action  by  her  husband,  is  the  mother  of  Aimer  Campbell, 
a  minor;  and  the  suit  is  in  her  own  behalf,  as  well  as  in 
behalf  of  her  son,  to  recover  damages  for  per-  c^.^ stated 
sonal  injuries  sustained  by  him,  as  it  is  claimed, 
through  the  negligence  of  the  appellant,  who  was  defendant 
below.  The  evidence  adduced  at  the  trial  showed  that 
defendant  had  a  train  of  cars  attached  to  the  front  end  of  a 
switch  engine,  which  was  running  backwards,  pulling  the 
cars  after  it,  into  the  city  of  Houston,  from  a  neighboring 
station.  The  switch  engine  had  no  pilot  or  cowcatcher  in 
front  of  it,  but  attached  at  each  end  was  a  footboard,  extend  - 
ing  across  the  track.  The  car  nearest  the  engine  was  a  flat 
car,  several  feet  intervening  between  it  and  the  footboard. 
While  the  train  was  slowly  moving,  Aimer  Campbell,  without 
permission  of  any  one,  and  contrary  to  the  rules  of  the 
company,  entered  upon  the  footboard,  for  the  purpose  of 
riding  into  Houston,  and  stood  upon  it,  between  the  engine 
and  fiat  car.  After  he  had  ridden  a  short  distance  the  cylinder 
cock  of  the  engine  was  opened  by  the  engineer,  and  hot  water 
and  steam  were  thereby  thrown  upon  his  legs  and  feet, 
whereupon  he  sprang  from  the  footboard  towards  the  flat  car, 
intending  to  get  upon  the  latter,  but  missed  it  and  fell  upon 
the  track,  and  was  run  over  and  injured.  There  is  evidence 
tending  to  show  that  the  cylinder  cock  was  opened  by  the 
engineer  for  the  purpose  of  throwing  the  steam  and  water 
upon  the  boy,  in  order  to  make  him  get  off  the  engine  ;  but 
the  evidence  does  not  warrant  the  conclusion  that  the  engineer 
intended  more  than  this,  or  that  he  intended  to  injure  Camp- 
bell in  the  way  in  which  he  was  injured.  The  engineer  had 
authority  to  eject  persons  wrongfully  riding  upon  the  engine. 
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There  is  also  evidence  tending  to  show  that  the  fright  and 
pain  caused  to  Campbell  by  the  steam  and  water  also  caused 
him  to  lose  his  presence  of  mind,  and  to  make  the  leap  in 
order  to  escape.  The  steam  and  water  caused  pain  and  fright » 
but  did  not  injure  the  skin.  He  testified  that  he  was  facing 
the  engineer,  with  his  back  to  the  flat  car,  and  that  after  the 
escape  of  steam  and  water  commenced  he  turned  and  made 
the  leap,  calculating  to  reach  the  flat  car  with  his  feet,  but 
not  his  hands ;  that  after  he  fell  between  the  cars  he  crawled 
forty  or  fifty  feet  in  the  direction  in  which  the  train  was 
moving,  in  order  to  avoid  the  brake  beam  under  the  flat  car, 
and  then  attempted  to  get  across  the  rail,  and  was  caught. 
There  is  also  evidence  tending  to  show  that  the  engineer  saw 
Campbell  fall  between  the  cars,  knew  his  danger,  and  could 
have  stopped  the  train  in  time  to  have  avoided  the  injury. 
This  we  do  not  regard  as  affecting  the  questions  certified.  The 
evidence  is  uncontradicted  that  in  getting  upon  the  footboard 
Campbell  was  a  trespasser,  and  was  guilty  of  negligence,  and 
the  court  below  so  instructed  the  jury.  He  was  nearly 
seventeen  years  of  age,  and  understood  the  dangers  and  risks 
of  the  situation.  The  charge  given  below  submitted  only 
two  grounds  upon  which  the  plaintiffs  could  recover,  and 
carefully  restricted  the  jury  to  them.  The  first  is  stated  in 
the  charge  set  out  below,  and  the  second  submits  the  question 
whether  or  not  the  engineer,  after  discovering  Campbell's 
danger,  used  proper  care  to  prevent  the  injury.  As  to  the 
latter  we  deem  it  unnecessary  to  state  more.  The  charge 
referred  to  is  as  follows :  *You  are  instructed  that  if  you 
find  from  the  evidence  that,  at  the  time  and  place  stated  in 
plaintiffs'  petition.  Aimer  Campbell  got  upon  the  footboard, 
or  runningboard  attached  to  the  engine  then  being  operated 
on  defendant's  line  of  railway  by  its  agents  and  servants,  and 
that  while  the  said  Aimer  Campbell  was  standing  upon  said 
footboard,  and  while  said  engine  and  train  of  cars  were  in 
motion,  the  defendant's  engineer  in  charge  of  said  engine,  by 
means  of  the  cylinder  cocks  attached  to  said  engine,  caused 
hot  water  or  steam  to  be  thrown  upon  said  Aimer  Campbell's 
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person,  for  the  purpose  of  frightening  or  scaring  him  off  the 
engine,  and  that  the  opening  of  the  cylinder  cocks  for  the 
purpose  of  letting  out  the  hot  water  or  steam  was  done  for 
the  purpose  of  throwing  the  water  upon  said  Aimer  Campbell, 
and  not  in  the  operation  of  the  engine ;  and  you  further  find 
that  to  eject  Aimer  Campbell  from  his  position  on  the  foot- 
board of  the  engine  was  within  the  scope  of  the  duty  of  said 
engineer  in  operating  the  engine,  and  that  he  had  implied 
authority  to  do  so,  and  that  said  act  on  his  part,  of  throwing 
the  water  or  steam  on  Aimer  Campbell,  was  negligence,  as 
herein  defined ;  and  if  you  further  find  that  hot  water  or  steam 
so  thrown  on  said  Aimer  Campbell  so  frightened  him,  or 
caused  him  such  pain,  that  in  order  to  escape  thereform  he 
made  an  attempt  to  jump  upon  the  flat  car  in  front  of  the 
engine,  and  fell  upon  the  track,  where  the  wheels  of  said  car 
parsed  over  his  leg,  injuring  him  substantially  as  set  out  in 
the  petition ;  and  you  further  believe  that  the  said  acts  of  the 
engineer  in  turning  the  hot  water  or  steam  upon  the  said ' 
Aimer  Campbell  was  negligence,  as  hereinafter  defined,  and 
was  the  proximate  cause  of  the  said  accident, — you  will  find 
for  the  plaintiffs.* 

The  questions  certified  are  as  follows :  First.  Should  the 
act  of  the  engineer  in  throwing  out  the  steam  and  water  for 
the  purpose  of  ejecting  Campbell  from  the  engine  be  deemed 
willful,  in  its  relation  to  the  result  which  actually  followed, 
but  was  not  intended,  so  that  the  negligence  of  Campbell  in 
placing  himself  in  such  a  position,  without  which  he  would 
not  have  received  his  injury,  cannot  be  considered  contribu- 
tory negligence,  or  should  such  act  of  the  engineer  be  re- 
garded as  only  a  negligent  cause  of  such  injuries,  with  which 
the  negligence  of  Campbell  maybe  considered  as  contribu- 
ting to  the  result?  Second.  Should  the  court,  in  applying  to 
the  facts  of  this  case  as  above  stated  the  rule  announced  in 
Railway  Co.  v,  Neff ,  87  Tex.  303,  28  S.  W.  283,  have  assumed 
that  Campbell's  act  in  making  the  leap  described  was  not 
contributory  negligence,  and  that  he  was  excused  by  the  act 
of  the  engineer  and  the  other  facts  of  the  situation  from  the 
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exercise  of  ordinary  prudence,  or  should  it  have  submitted 
to  the  jury  the  question  of  the  adequacy  of  such  facts  to  pro  - 
duce  a  state  of  mind  in  which  ordinary  prudence  should  not 
be  expected  of  him,  and  the  further  question  whether  or  not 
such  state  of  mind  was  produced?'* 

The  statute  which  authorizes  a  court  of  civil  appeals  to 
•refer  an  issue  of  law  to  this  court  for  determination  makes  it 
the  duty  of  the  chief  justice  of  that  court  **to  certify  the  very 

question  to  be  decided."  Rev.  St.  1895,  art. 
oSSfl§d*<JuM-      1043.     By  **the  very  question'*   we  do  not  un- 

tiOUB. 

derstand  is  meant  an  abstract  question  which 
may  determine  the  issue  as  presented  in  that  court,  but  the 
issue  itself  as  there  presented.  For  example,  if  it  be  the 
correctness  of  the  ruling  of  the  court  in  sustaining  or  over- 
ruling an  exception  to  a  pleading,  the  substance,  at  least,  of 
the  pleading  and  of  the  exception  ought  to  be  set  out  in^the 
statement,  and  not  merely  an  abstract  question  submitted, 
which  may,  in  the  opinion  of  that  court,  determine  the  point. 
Such,  as  we  think,  is  the  rule,  also,  as  to  the  giving  or  refu- 
sal of  instructions,  the  admission  or  exclusion  of  evidence, 
and,  in  general,  to  all  the  issues  of  law  which  may  be  pre- 
sented upon  the  appeal.  It  is  the  precise  question  ruled  up- 
on in  the  trial  court,  as  shown  by  the  record  in  the  court  of 
civil  appeals,  which  that  court  is  authorized  to  certify,  and 
which  we  have  jurisdiction  to  determine.  In  the  certificate 
before  us  a  portion  of  the  charge  of  the  court  is  set  forth,  and 
the  questions  certified  seem  to  bear  upon  the  correctness  of 
the  instruction  quoted.  It  resolves  itself,  as  it  seems  to  us, 
-into  a  question  whether  or  not  the  charge  be  correct  in  the 
particulars  indicated  by  the  inquiry.  We  infer  from  the 
statement  accompanying  the  questions  that  the  action  of  the 
Elinor  son  to  recover  damages  for  his  injuries,  and  that  of  his 
mother  to  recover  for  the  loss  resulting  to  her  from  the  same 
cau.se,  were  prosecuted  together  in  one  proceeding  without 
objection.  We  have  had  some  doubt  whether  we  ought  to 
answer  the  second  question,  and  we  are  now  of  opinion  that, 
if  we  had  the  case  of  the  son  only,   that  question  would  be 
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abstract,  and  should  not  be  determined.  So  far  as  he  is  con- 
cerned, upon  the  hypothesis  stated  in  the  instruction  he  was 
entitled  to  recover,  at  least  for  the  assault  made  upon  him» 
without  reference  to  the  injuries  which  subsequently  resulted  ; 
and,  therefore,  as  to  him  the  charge  was  correct.  The  jury- 
Were  not  told  that  he  had  a  right  to  recover  for  the  injury  to- 
his  leg.  If  such  instruction  was  elsewhere  given,  the  court 
of  civil  appeals  has  not  so  stated.  Therefore  it  seems  to  us 
that  the  question  of  his  right  to  recover  for  the  loss  of  his  leg, 
in  the  event  that  his  action  succeeding  the  assault  upon  him 
was  negligent,  does  not  arise  out  of  the  very  question  before  the 
court  of  civil  appeals.  But  the  case  of  the  mother  is  differ- 
ent. It  is  apparent  from  the  statement  of  the  case  that  no 
injury  resulted  to  her  simply  from  the  throwing  of  the  hot 
water  upon  her  son.  If  it  had  stopped  there,  no  loss  would 
have  resulted  to  her.  Her  right  of  action,  if  it  exists  at  all, 
results  from  the  injury  to  his  leg,  and  the  consequent  expen- 
ses and  loss  of  service.  Therefore,  unless,  upon  the  facts 
hypothetical ly  stated  in  the  instruction  of  the  court,  she  was 
entitled  to  recover  the  damages  resulting  to  her  from  that  in- 
jury, the  charge  is  not  correct  as  a  whole.  The  charge  makes 
no  distinction  as  to  the  respective  rights  of  the  mother  and 
the  son,  but  instructs  the  jury  that,  if  they  find  the  facts  as 
stated,  to  find  **for  the  plaintiffs."  We  conclude  that,  in 
this  aspect  of  the  case,  the  question  of  the  correctness  of  the 
charge  presents  •  both  points  upon  which  it  seems  the  court 
of  civil  appeals  desired  to  elicit  our  opinion,  and  we  there- 
fore proceed  to  answer  the  question  : 

1.  If  the  servants  of  the  appellant  company'  purposely  threw 
the  hot  water  upon  Campbell,  it  was  an  intentional,  and  not 
a  negligent,  wrong.     The  fact  that  he  was  a  trespasser  upon 
the  train  did  not  justify  the  engineer's  conduct. 
The  latter  had  the  right  to  remove  him,  and  for  TreSpSMek-As^ 

«  ,   .      ,  ,  -  .  ,  sault. 

that  purpose  to  put  his  hands  upon  him,  and  to 

use  such   force  as  was  necessary  to  accomplish  that  end. 

But  the  means  adopted  resulted  in  an  assault.     We  answer 
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the  first  question,  in  its  first  form,  in  the  affirmative ;  and  in 
its  second  form,  in  the  negative. 

2.  The  second  question  presents  a  novel  and  difficult 
point,  and  one  upon  which  we  have  found  no  direct  author- 
ity. It  must  be  resolved  upon  principle.  When  the  negli- 
gence of  the  plaintiff  concurs  with  that  of  the 
fmS^isS^^m  defendant,  and  contributes  to  produce  the  dam- 
Keffifsenoe.  age  for  which  he  sues,  he  cannot  recover.     It 

is  not  so  if  the  act  of  the  defendant  be  willful. 
In  speaking  of  the  rule  of  contributory  negligence,  the 
supreme  court  of  Indiana  say:  **The  doctrine,  however,  can 
have  no  application  to  the  case  of  an  intentional  and  unlaw- 
ful assault  and  battery,  for  the  reason  that  the  person  thus 
assaulted  is  under  no  obligation  to  exercise  any  care  to 
avoid  the  same,  by  retreating  or  otherwise,  and  for  the 
further  reason  that  his  want  of  care  can  in  no  just  sense  be 
said  to  contribute  to  the  injury  inflicted  upon  him  by  such 
assault  and  battery."  Steinmetz  v.  Kelly,  72  Ind.  442. 
See,  also,  Ruter  v,  Foy,  46  Iowa,  132 ;  Brownell  v,  Flagler, 
5  Hill.  282.  The  principles  announced  apply  to  the  question 
of  the  original  right  of  action.  The  question  under  consid- 
eration, however,  involves  rather  an  inquiry  as  to  the  duty 
of  a  party  who  has  been  injured  by  the  fault  of  another  to 
use  reasonable  precautions  to  avoid  the  consequences  of  his 
injury.  1  Sedg.  Dam.  §  202.  In  negligence  cases  such  duty 
is  usually  regarded  as  a  part  of  the  law  of  contributory 
negligence.  The  rule  is  that  if  a  plaintiff,  who  has  been 
injured  by  the  negligent  conduct  of  the  defendant,  fails  to 
exercise  reasonable  care  to  avoid  the  consequences  of  his 
injury,  he  cannot  recover  for  so  much  of  his  damage  as 
results  from  that  failure.  But  does  this  rule  apply  to  the 
case  of  a  willful  injury?  We  are  of  opinion  that  it  does  not. 
Since  one  who  has  committed  an  assault  and  battery  upon 
another  cannot  urge  in  his  defense  that  the  plaintiff  might  by 
the  use  of  due  care  have  avoided  the  battery,  we  think  where 
the  injury  is  intentional  he  should  not  be  permitted  to  say, . 
in  reduction  of  the   damages,  that  the  plaintiff  might  have 
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prevented  them,  at  least  in  part,  by  careful  conduct  on  his 
part.  If  negligence  contributing  to  the  injury  cannot  be  set 
up  to  defeat  the  action  when  the  act  of  the  defendant  was 
willful,  by  a  parity  of  reasoning  the  defendant  in  such  a  case 
should  not  be  permitted  to  say  that,  but  for  the  negligence  of 
the  plaintiff  in  failing  to  avoid  the  consequences  of  the  wrong, 
he  would  have  suffered  no  damage,  or  only  a  part  of  the 
damages  for  which  he  claims  a  recovery.  We  apprehend 
that  a  plaintiff  cannot  make  a  case  by  intentionally  contrib- 
uting to  the  injury  which  the  defendant  willfully  intends  to 
inflict  upon  him.  For  example,  should  one  intentionally 
hurl  a  missile  at  another,  with  the  intent  to  injure,  and 
should  the  other  voluntarily  place  himself  in  its  way,  and 
thereby  receive  a  battery  which  he  would  otherwise  have 
escaped,  the  person  so  struck  could  not  recover.  So,  when 
lie  has  been  intentionally  injured,  he  should  not  be  permitted 
to  recover  damages  which  might  have  resulted  from  his  will  - 
ful  omission  to  take  reasonable  precautions  to  avoid  the 
<:onsequences  of  the  wrong.  Since  a  negligent  act  of  the 
plaintiff,  contributing  to  a  result  brought  about  by  the -con - 
<!urring  negligent  act  of  the  defendant,  exonerates  the  de- 
fendant from  the  consequences  of  his  wrong, — pro  tanto^  at 
least, — so  a  willful  act  of  the  plaintiff  should  have  a  like 
effect  in  case  of  an  intentional  injury.  Loker  z/.  Damon, 
17  Pick.  284.  In  the  case  cited,  Chief  Justice  Shaw  says : 
"In  assessing  damages,  the  direct  and  immediate  con- 
sequences of  the  injurious  act  are  to  be  regarded,^  and  not  the 
remote,  speculative,  and  contingent  consequences,  which  the 
party  injured  might  easily  have  avoided  by  his  own  act. 
Suppose  a  man  should  enter  his  neighbor's  field  unlawfully, 
and  leave  the  gate  open;  if,  before  the  owner  knows  it, 
cattle  enter  and  destroy  the  crop,  the  trespasser  is  responsi- 
ble. But  if  the  owner  sees  the  gate  open,  and  passes  it  fre- 
quently-, and  willfully  and  obstinately,  or  through  gross 
negligence,  leaves  it  open  all  summer,  and  cattle  get  in,  it  is 
his  own  folly.  So,  if  one  throw  a  stone  and  break  a  window, 
the  cost  of  repairing  the  widow  is  the  ordinary  measure  of 
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damage.  But  if  the  owner  suffers  the  window  to  remain^ 
without  repairing,  a  great  length  of  time  after  notice  of  the 
fact,  and  his  furniture  or  pictures,  or  other  valuable  articles, 
sustain  damage,  or  the  rain  beats  in  and  rots  the  window,  this 
damage  would  be  too  remote.  We  think  the  jury  were  rightly 
instructed  that,  as  the  trespass  consisted  in  removing  a  few 
rods  of  fence,  the  proper  measure  of  damage  was  the  cost  of 
repairing  it,  and  not  the  loss  of  a  subsequent  year*s  crop, 
arising  from  the  want  of  such  fence.  I  do  not  mean  to  say 
that  other  damages  may  not  be  given  for  injur}'  in  breaking 
the  plaintiff*s  close,  but  I  mean  only  to  say  that,  in  the 
actual  circumstances  of  this  case,  the  cost  of  replacing  the 
fence,  and  not  the  loss  of  an  ensuing  year's  crop,  is  to  be 
taken  as  the  rule  of  damages  for  that  part  of  the  injury  which 
consisted  in  removing  the  fence  and  leaving  the  close 
exposed."  Where,  in  cases  of  an  intentional  tort,  the  plain- 
tiff has  purposely  omitted  to  take  reasonable  steps  to  prevent 
an  aggravation  of  his  damages,  or  has  been  so  grossly  neg- 
ligent in  that  regard  as  to  be  deemed  guilty  of  a  willful 
omission  on  his  part,  he  ought  not  to  recover  for  the  dam- 
ages which  might  have  been  prevented  by  proper  care;  but, 
on  the  other  hand,  we  think  that  he  should  recover  his  full 
damages  where  he  has  been  guilty  of  ordinary  negligence 
only.  A  party  cannot  voluntarily  inflict  an  injury  upon 
another,  and  then  claim  that  the  party  injured  owes  him  the 
duty  to  exercise  ordinary  care  to  protect  him  from  the  con- 
sequences of  his  act.  We  answer  the  second  question  by 
saying  that,  in  our  opinion,  the  trial  court  did  not  err  in 
failing  to  submit  the  question  of  Campbell's  contributory 
negligence  in  the  charge  set  out  in  the  statement. 
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Strom 

V. 

Georgia  Raii^road  &  Banking  Co. 

(Supreme  Court  of  Georgia ^  April  ig,  iSgg.) 

Death  by  Wrongful  Act— Negligence  —  Presunnptions.* — As  the 
evidence  authorized  a  finding  that  the  deceased  was  killed  by  the 
running  and  operation  of  the  defendant's  train  of  cars,  a  presumption 
of  negligence  on  the  part  of  the  railroad  company  arose  under  the 
statute ;  and  it  was,  therefore,  on  the  trial  of  an  action  brought  to 
recover  damages  for  the  homicide,  erroneous  to  grant  a  nonsuit;, 
there  being  no  evidence  showing  that  the  deceased  failed  to  exercise 
the  proper  diligence,  or  to  rebut  the  legal  presumption  against  the 
defendant. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Taliaferro  county  superior  court. 
Reversed. 

H,  M.  Holden,  for  plaintiff  in  error. 

Jos,  B,  &  Btyan  Cumminj^,  for  defendant  in  error. 

.  Per  Curiam.     Judgment  reversed. 


Chicago,  R.  I.  &  P.  Ry.  Co. 

V. 

Sturey. 

[Supreme  Court  of  Nebraska^  May  /g,  i8g8,} 

Railroad  in  Street — Instructions. — A  repetition  of  a  proposition  of 
law  in  the  instructions  is  not  reversible  error,  unless  it  appears 
that  it  operated  to  the  prejudice  of  the  unsuccessful  party. 

Same— Abutters—  Measure  of  Damages.f — Where  a  railroad  is 
built  in  an  alley,  the  owner  of  the  lot  abutting  thereon  is  entitled  to 
recover  from  the  railroad  company  the  depreciation  in  value  of  the 
lot  resulting  from  such  construction  of  the  railroad. 

Motion  to  Strike  Testimonyfronn  Record. — Where  the  answer  of  a 
witness  is  not  responsive  to  the  question  propounded,  the  proper 

•See  Parish  v.  Western  &  A.  R.  Co.  (Ga.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  574  and  notes  p.  583  et  seq, 
fSee  notes,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  65  et  seq, 
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practice  is  to  move  the  court  to  have  such  answer  eliminated 
from  the  record. 

Measure  of  Damages.* — The  rule  for  ascertaininfj:  damages  to  real 
estate  occasioned  by  the  construction  of  a  railroad  contiguous  or  ad- 
jacent thereto  is  the  difference  in  the  value  of  the  property  immedi- 
ately before  and  immediately  after  the  improvement,  unaffected  by 
any  increase  or  depreciation  of  property  values  generally  in  the 
same  vicinity. 

Same. — In  estimating  the  value  of  real  estate,  the  rental  value  may 
betaken  into  consideration. 

Evidence — Ruh'ngs. — Certain  rulings  of  the  trial  court  on  the  ad- 
mission of  evidence  examined  and  approved. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Lancaster  county  district  court. 
Affirmed. 

L.  W,  Billingsley  and  R,  J.  Greene^  for  plaintiff  in  error. 

F.  A,  Boehmer  and  A^.  Rummons^  for  defendant  in  error. 

NoRVAL,  J.,  in  delivering  the  opinion  of  the  court,  said: 
* 'Another  argument  is  that  it  was  reversible  error  to  permit 
the  witness  N.  T.  Sturey  to  testify  as  to  the  value  of  the 
plaintiff's  lot,  for  the  reason  the  proper^time  for  ascertaining 
such  value  was  not  fixed.  The  rule  for  ascertaining  damages 
in  cases  like  the  one  before  the  court  is  the  difference  in  value 
of  the  property  immediately  before  and  immediately  after  the 
construction  of  the  railroad,  unaffected  by  any  increase  or 
depreciation  of  property  values  generally  in  the  vicinity. 
Railway  Co.  v,  McDermott,  25  Neb.  714,  41  N.  W.  648; 
Blakeley  v.  Railway  Co.,  25  Neb.  207,  40  N.  W.  956;  City 
of  Omaha  v.  Hansen,  36  Neb.  135,  54  N.  W.  83.  To  estab- 
lish that  there  has  been  no  infraction  of  the  foregoing  rule,  it 
is  only  necessary  to  state  the  defendant's  road  was  con- 
structed in  the  alley  May  25,  1893,  and  quote  from  the  testi- 
mony of  Mr.  Sturey  the  following :  *Q.  Now,  I  will  get  you 
to  state  whether  you  know  the  value  of  the  property  on  or 
about  the  25th  day  of  May,  1893.  A.  Yes,  sir.  Q.  You  may 
state  what  the  value  was.  A.  The  value  was  about  $2,500. 
Q.  Now,  you  may  state  whether  you  know  the  value  of  this 
property  after   the  Rock   Island  track  was  laid   in  the  alley 

♦See  notes,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  65  et  seq. 


Am  &  Kug  EMINENT  DOMAIN  851 

RCas 

Abstracts 

adjoining  it.  A.  Yes,  sir.  Q.  You  may  state  what  that 
value  is.     A.  $1,000/ 

Objection  is  made  to  the  decision  of  the  court  below  per- 
mitting plaintiff  to  prove  the  rental  value  of  the  premises 
after  the  railroad  was  constructed.  This  ruling  is  sanctioned 
by  Railroad  Co.  v.  Bates,  40  Neb.  381,  58  N.  W.  959;  City 
of  Omaha  v,  Hansen,  36  Neb.  135,  54  N.  W.  83. 

We  have  examined  and  considered  the  other  rulings  of 
the  court  made  on  the  introduction  of  testimony,  and  dis- 
cover no  reversible  error." 


Union  Terminal  R.  Co.  . 

V. 

Peet  Bfeos.  Manufacturing  Co. 

{Supreme  Court  of  Kansas ^  May  8^  iSgy,) 

Condemnation — Award  of  Damages.*— In  assessing  the  damages  to 
two  tracts  of  land  owned  by  a  manufacturing  company,  separated 
by  a  cattle  drive  16  feet  wide,  over  and  under  which  the  landowners 
liad  a  right  of  way,  with  full  privilege  to  bridge  over  or  tunnel  under,' 
as  they  might  see  fit,  damages  may  be  awarded  to  both  tracts,  though 
the  right  of  way  appropriated  is  taken  wholly  from  one  of  them. 

Same — Evidence. — In  assessing  the  damages  in  such  a  case,  it  is 
not  substantial  error  to  admit  testimony  showing  the  plans  of  the 
landowner  for  the  future  use  of  the  ground  over  which  the  right  of 
way  is  condemned,  where  the  estimates  of  damages  are  confined  to 
the  market  value  of  the  land  immediately  before  and  immediately 
after  the  appropriation  of  the  right  of  way,  and  where  no  evidence 
is  offered  of  future  profits  or  values,  based  on  <:ont  em  plated  improve- 
ments. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Wyandotte  county  district  court. 
Affirmed. 

Trimble  &  Braley  and  John  A,  Eaiotiy  for  plaintiff  in  error. 

Lathrop^  Morrow ^  Fox  &  Moore  and  McGrew^  Watson  & 
Watson,  for  defendant  in  error. 

NOTE. 

Eminent  Domain— Injury  to  Land  not  Taken  —  Damages.  —  Just 
compensation  to  a  landowner  for  the  taking  of  a  part  of  his  land 
includes  the  injury  resulting  therefrom  to  the  remainder  of  the 
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tract.  Hooper  v.  Savannah  A  M.  R.  Co.,  69  Ala.  529, 14  Am.  Sl  Kngr- 
R.  Cas.  256  ;  St.  Louis,  etc.,  R.  Co.  v,  Anderson,  39  Ark.  167,  17  Am. 
&.  Kng-.  R.  Cas.  97 ;  McReynolds  v.  Burlinf^ton,  etc.,  R.  Co.,  106  111. 
152,  14  Am.  &  Eng.  R.  Cas.  172 ;  St.  I^uis,  etc.,  R.  Co.  v.  Kirbj,  104 
111.  345,  10  Am.  &  Eng.  R.  Cas.  214  ;  Ham  v.  Wisconsin,  etc.,  R.  Co., 
61  Iowa  716;  14  Am.  &  Eng*.  R.  Cas.  204 ;  Atchison,  etc.,  R.  Co.  v. 
Gotigh,  29  Kan.  94, 10  Am.  &  Eng.  R.  Cas.  151 ;  Reisner  v.  Atchison 
Union  Depot,  etc.,  Co.,  27  Kan.  382,  10  Am.  &  Eng.  R.  Cas.  155 ; 
Wilmer  v,  Minneapolis,  etc.,  R.  Co.,  29  Minn.  242,  10  Am.  &  Eng. 
R.  Cas.  161 ;  Blue  Earth  County  v,  St.  Paul,  etc.,  R.  Co.,  28  Minn. 
503,  10  Am.  &  Eng.  R.  Cas.  209 ;  Missouri  Pac.  R.  Co.  v,  Hayes,  IS 
Neb.  224, 14  Am.  &  Eng.  R.  Cas.  177  ;  Fremont,  etc.,  R.  Co.  v,  Lamb. 
11  Neb.  592,5  Am.  &  Eng.  R.  Cas.  367 ;  Baltimore,  etc.,  R.  Co.  i/. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  312,  10  Am.  &  Eng.  R.  Cas.  444  ; 
Washburn  v.  Milwaukee,  etc.,  R.  Co.,  59  Wis.  364,  20  Am.  &.  Eng. 
R.  Cas.  225  ;  Union  Elevator  Co.  v,  Kansas  City  S.  B.  R.  Co.  (Mo.),. 
33  S.  W.  926,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  165,  abs, ;  Metropolitan,. 
etc.,Ry.  Co.  v.  StickneV,  150  111.  362,3  Am.  &  Eng.  R.  Cas.,  N.  S., 
147  ;  Dowd  v.  Mason  City,  etc.,  R.  Co.  (Iowa),  36  Am.  &  Eng.  R» 
Cas.  593  ;  Northeastern  R.  Co.  v.  Frazier  (Neb.),  36  Am.  &  Eng.  R. 
Cas.  606  ;  Fayetteville,  etc.,  R.  Co.  v.  Hunt  (Ark.),  39  Am.  &  Eng. 
R.  Cas.  130;  Fremont,  E.  &  M.  V.  R.  Co.  v.  Meeker  (Neb.),  44  Am. 
&  Eng.  R.  Cas.  115  ;  Dudley  v,  Minnesota,  etc.,  R.  Co.  (Iowa),  36 
Am.  &  Eng.  R.  Cas.  593 ;  Com.  v.  Combo,  2  Mass.  489 ;  Selma,  etc.» 
R.  Co.  V.  Keith,  53  Ga.  178 ;  Pittsburg,  etc.,  R.  Co.  r.  Rose,  74  Pa. 
St.  362  ;  Powers  v,  Hazleton,  etc.,  R.  Co.,  33  Ohio  sl.  429  ;  Raleigh, 
etc.,  R.  Co.  V,  Wicker,  74  N.  Car.  220;  New  York,  etc.,  R.  Co.  v, 
Haskin,  29  Hun  (N.  Y.)  1 ;  Dearborn  v,  Boston,  etc.,  R.  Co.,  24  N^ 
H.  179;  Pacific  R.  Co.  v,  Chrystal,  25  Mo.  544;  Bangor,  etc.,  R.  Co. 
V.  McComb,  60  Me.  290. 


Narron  et  al, 

V, 

Wilmington  &  W.  R.  Co. 

{Supreme  Court  of  North  Carolina,  March  /j,  i8g8,) 

Title  to  Right  of  Way — Prescpiption.— Where  the  title  of  a  railroad 
company  to  a  right  of  way  is  imperfect,  it  cannot  be  perfected  by 
occupation  and  lapse  of  time. 

Same — Title  of  Grantor.* — No  one  but  the  owner  of  the  fee  can 
grant  a  right  of  way  upon  land  to  a  railroad. 

Limitations— Constitutionality  of  Statute. — The  act  of  limitations 

*See  notes  at  end  of  case. 
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of  1893  off  North  Carolina  is  not  in  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States  because  rail- 
ixiads  chartered  prior  to  1868  are  excepted  from  its  operation. 

Appeal  by  plaintiffs  from  Johnston  county  superior  court. 
J^eversed, 

Simmons,  Pou  &  Ward,  for  appellants. 
Robi,  O,  Button,  for  appellee. 

NOTES. 

Railroads— Right  of  Way — Who  May  Grant. — Only  the  owner  of 
the  fee  can  convey  a  right  of  way  to  a  railroad  ;  a  mere  equitable 
owner  of  an  undivided  interest  in  a  possible  reversion,  or  the  holder 
of  conting-ent  interests,  has  no  power  to  authorize  the  appropriation 
of  lands  for  a  railroad's  right  of  way.  Tapert  v,  Detroit,  etc.,  R. 
Co.,  50  Mich.  267,  11  Am.  &  Bng.  R.  Cas.  413  ;  Toledo,  etc.,  R.  Co.  v. 
Dunlap,  47  Mich.  456  (railroad  can  obtain  no  rights  of  control  over 
lands  by  license  or  grant  from  the  holder  of  a  contingent  dower 
interest  or  from  a  tenant  at  will),  1  Wood's  Ry.  Law  602. 

As  to  power  of  testamentary  trustees  in  England  to  convey  lands 
to  railway  company,  see  Peters  v,  Lewes,  etc.,  R.  Co.,  L.  R-f  16  Ch. 
Div.  713,  L.  R.,  18  Ch.  Div.  429,  1  Am.  &  Eng.  R.  Cas.  583. 

But  in  Tutt  V.  Port  Royal,  etc.,  R.  Co.,  16  S.  Car.  365,  it  was  held 
that  under  a  trust  deed  which  vested  the  legal  title  to  lands  in  a 
trustee  for  the  benefit  of  a  married  woman  and  her  children  but 
which  gave  to  the  husband  the  absolute  control  and  management  of 
the  land,  the  husband  might  give  to  a  railroad  company  license  to 
construct  their  roadbed  over  such  land,  binding  so  long  as  he  should 
live,  or,  at  least  until  revoked  ;  unless  such  right  of  way  iniuriously 
effected  the  duties  and  limitation  imposed  upon  the  husband  by  the 
deed. 

Illustrations. — In  the  case  of  Pitcher  v.  Atchison,  etc.,  R.  Co.,  38 
Kan.  516,  it  was  held  that  a  husband  cannot  without  the  consent  of 
his  wife  grant  a  right  of  way  for  a  railroad  across  land  owned  by 
him  Vind  occupied  as  a  homestead  by  his  family.  See  also  Conboy  v. 
Kansas  City,  etc.,  R.  Co.,  42  Kan.  658;  Chicago,  etc.,  R.  Co.  v,  An- 
derson, 42  Kan.  297,  39  Am.  &  E^ng.  f{.  Cas.  41. 

In  Chicago,  etc.,  R.  Co.  v,  Luniney,  38  Iowa  182,  it  is  held,  how- 
ever, that  in  such  case  the  husband  may  convey  a  right  of  way 
when  such  conveyance  will  not  defeat  the  substantial  enjoyment  of 
the  homestead  as  such.  And  this  case  seems  to  state  the  more  cor- 
rect doctrine.  Chicago,  etc.,  R.  Co.  v,  Luniney,  38  Iowa  182 ; 
Ottumwa,  etc.,  R.  Co.  v.  McWilliams,  71  Iowa  164,   29  Am.  &  En g. 
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Highland  Ave.  &  Belt  R.  Co. 

SWOPE. 

(Supreme  Court  of  Alabama^  May  25^  iSgj,) 

Collisions — Negligence — Sufficiency  of  Complaint. — In  an  action  for 
injuries  sustained  by  a  passeng-er  in  a  collision  between  the  trains 
of  two  railroad  companies,  a  count  of  the  complaint  which  alleged 
negligence  on  the  part  of  defendant  in  not  giving  the  proper  signals 
after  discovering  the  danger,  and  that  had  it  done  so,  the  collision 
could  have  been  prevented  by  those  in  charge  ,of  the  train  on  which 
plaintiff  was  riding,  does  not  allege  alternative  acts  of   negligence. 

Same — Sufficiency  of  Answer. — Defendant's  plea  which  denied  its 
responsibility  for  the  running  of  the  train  which  collided  with  that 
on  which  plaintiff  was  riding,  and  averred  that  those  in  charge  of 
the  former  train  did  everything  possible,  both  before  and  after  dis- 
covering the  danger,  to  avoid  the  collision,  but  did  not  deny  that 
had  the  proper  signals  been  given  after  the  danger  was  apparent, 
injury  to  plaintiff  would  have  been  avoided,  did  not  sufficiently 
answer  the  complaint,  and  was  demurrable. 

SaiYie — Due  Care. — A  justifiable  belief  as  to  the  proper  means  of 
avoiding  an  impending  collision  is  such  as  would  govern  the  con- 
duct of  a  reasonably  prudent  and  skillful  person  in  like  circum- 
stances. 

Negligence — General  Allegation  of^Admissibility  of  Evidence. — In 
such  action,  evidence  to  show  that  defendant  neglected  to  throw 
sand  upon  the  rails  was  admissible,  as  complaint  charged  defendant 
with  general  negligence  in  the  operation  of  its  train. 

Willful  Negligence.* — Where  a  collision  takes  place  through  lack 
of  skill,  or  judgment,  or  mere  inadvertence  on  the  part  of  an  engi- 
neer, to  instruct  that  it  was  caused  by  willful  or  wanton  negligence 
on  his  part  would  be  error. 

Appeal  by  defendant  from  Jefferson  county  circuit  court. 
Reversed, 

Alex,  /.  Loudon  and  John  London ^  for  appellant. 

Lane  &  White,  for  appellee. 

Head,  J.,  in  delivering  the  opinion  of  the  court,  said  :  **As 
fully  explained  in  Railroad  Co.  v.  Burgess,  22  South.  169, 
referring  to  other  recent  decisions  of  this  court,  we  are  com- 

*See  Louisville  &  N.  R.  Co.  v.  Anchors,  11  Am.  &  Eng.  R.  Cas., 
N.  S.,  657. 
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T)elled  to  hold  that  the  second  oral  instruction- to  which 
exception  was  reserved  was  erroneous.  Under  these  late 
authorities,  the  general  expressions  of  the  long  line  of  pre - 
<:eding  decisions  (which,  no  doubt,  influenced  the  court  to 
give  this  instruction)  were  modified  or  explained,  as  stated 
in  Railroad  Co.  v,  B.urgess,  supra.  The  facts  hypothesized 
4n  the  instruction  are  now  held  to  constitute  nothing  more 
than  simple  negligence.  To  constitute  willfulness,  it  must 
appear  that  the  engineer  was  conscious  at  the  time  that  he 
was  not  using  the  means  he  ought  to  use  to  prevent  the 
injury.  If,  in  good  faith,  he  did  what  he  thought  was  best, 
it  matters  not  how  far  he  may  haVe  failed  in  skill,  or  erred 
in  judgment,  or  what  mere  inadvertence  or  negligence  may 
have  caused  him  to  do  or  omit  what  was  best  not  to  have 
been  done  or  omitted,  he  cannot  be  said  to  have  willfully  or 
wantonly  caused  the  injury.  We  remark  that,  under  the 
influence  of  this  principle,  none  of  the  counts  of  the  com- 
plaint charge  willfulness  or  wantonness.  They  all  charge 
simple  negligence  only.*' 


Knapp 

V, 

Chicago  &  W.  M.  Rv.  Co. 

{Supreme  Court  of  Michigan^  Sept,  14^  18^7.) 

Killing  of  Brakeman—Unknown  Cause — Question  for  the  Jury.* — 
The  plaintiff  contended  that  the  deceased  was  injured  while  attempt- 
ing, on  a  dark  night,  to  couple  cars  at  a  crossing,  and  the  accident 
was  the  result  of  defendant's  negligence  in  allowing  a  splintered 
plank  to  remain  between  the  rails.  The  evidence  showed  there  was, 
and  had  been  fur  months,  a  crack  in  such  plank  sufficiently  wide  to 
admit  the  foot  of  a  man,  and  blood  was  found  near  the  crack.  The 
injured  man  when  taken  from  beneath  the  car  said  **  he  got  caught 
in  the  planking  between  the  plank  and  the  rails  ;  the  brake  beam 
pushed  him  back,*'  and  circumstances  tended  to  show  that  this  was 
the  case.  Held^  that  the  court  would  not  have  been  justified  in 
directing  a  verdict  for  defendant  upon  the  ground  of  uncertainty 
concerning  the  cause  of  the  accident. 

Contributory  Negligence— Sufficiency  of  Evidence. — And  the  jury 

*See  note  at  end  of  case. 
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was  warranted  in  finding-  the  deceased,  an  experienced  brakeman^ 
was  not  guilty  of  neglig'ence  in  performing  such  duty. 

Disagreement— Verdict— Instructions.— At  a  late  hour  the  conrt 
instructed  the  jury  how  to  bring  in  a  sealed  verdict,  and  to  report  at 
9  o'clock  on  the  following  morning.  One  of  the  jurors  said  "If  we 
don't  agree,  we  stay  until  we  do  agree  ?"  The  court  said  "certainly : 
the  sheriff  will  not  allow  you  to  go."  Held^  that  it  was  not  error, 
the  court  merely  intending  the  jury  to  understand  that  they  must 
keep  together  until  morning,  unless  able  to  agree  sooner,  and  the 
remark  was  so  understood  by  the  latter. 

Error  by  defendant  to  Oceana  county  circuit  court.     Af- 
firmed, 

Frank  H,  Smithy  for  appellant. 

Lovelace  &  Pringle  and  Brown  &  AdamSy  for  appellee. 

NOTE. 

Negligence— Question  for  Jury. — Even  when  the  facts  are  not  ia 
dispute,  but  are  such  that  different  minds  might  honestly  draw  dif- 
ferent conclusions  from  them,  the  question   of  neglig^ence  belongs 
to  the  jury  and  not  to  the  court.     Ashman  v,  Flint  &  Pere  Marquette 
R.  Co.,  53  Am.   &  Eng.  R.  Cas.  80.      See  also  the  following  cases, 
which  support  this  doctrine.     Grand  Trunk  R.  Co.  v,  Ives,  144  U.  S.^ 
408,  12  Sup,  Ct.  Rep.  679 ;  Louisville  &  N.  R.  Co.  r.  Allen.  23  Am.  & 
Eng.  R.  Cas.  514,  78  Ala.  494  ;  Benson  v.  Central  Pac.  R.  Co.,  54  Am. 
&  Eng.  R.  Cas.  126,  98  Cal.  45,  32  Pac.  Rep.  809,  33  Pac.  Rep.  206  ; 
Lake  Shore  &  M.  S.  R.  Co.  ^^  Johnsen,  135  IH.  641,  26  N.  E.  Rep.  510 ; 
affirming  35  III.  App.  430;    Ohio  &  M.  R.  Co.  v,  Collam,   5  Am.  A 
Eng.  R.  Cas.  554,  73  Ind.  261,  38  Am.  Rep.  134  ;  Baltimore  &  O.  &  C. 
R.  Co.  V.  Walborn,  127  Ind.  142,  26  N.  E.  Rep.  207 ;    Rush  v.  Coat 
Bluff  Min.  Co.,  131  Ind.  135,  30  N.  E.  Rep.  904 ;  De  Pauw  v.  Stubble- 
field,  132  Ind.  182,  31  N.  E.  Rep.  796  ;    Whitsett   v,  Chicago,   R.  I.  & 
P.  R.  Co.,  22  Am.  &  Eng.   R.  Cas.   336,  67  Iowa  150,  25  N.  W.  Rep. 
104 ;  Rebelsky  v.  Chicago  &  N.  W.  R.  Co.,  79  Iowa  55,  44  N.  W.  Rep. 
536;  State  z/.  Baltimore  &  O.  R.  Co.,  35  Am.  &  En^f.  R.  Cas.  412,  69 
Md.  339,  14  Atl.  Rep.  688,  12  Cent.  Rep.  890 ;  Crosby  v.  Detroit,  G. 
H.  &  M.  R.  Co..  58  Mich.  458,  25  N.  W.  Rep.  463  ;  Bennett  v.  Syndi- 
cate Ins  Co.,  39  Minn.  254,  39  N.  W.  Rep.  488  ;  Mississippi  C.  R.  Co. 
V,  MasonI  51  Miss.  234;    Bell  v,  Hannibal  &  St.  J.  R.  Co.,  4  Am.  & 
Eng.  R.  Cas.  580,  72   Mo.  50  ;  Barry  v,   Hannibal  &  St.  J.  R.  Co.,  98 
Mo.  62,  11  S.  W.  Rep.  308 ;    Huhu  v,  Missouri  Pac.  R.  Co.,  31  Am.  & 
Eng.  R.  Cas.  221,  92  Mo.   440,  10  West.  Rejp.  405,  4  S.  W.  Rep.  937  ; 
Tabler  v.  Hannibal  &  St.  J.  R.  Co.,   31  Am.  &  Eng.  R.  Cas.  185,  93- 
Mo.  79,  11  West.  Rep.  45S,  5  S.  W.  Rep.  810;  Lynch  v.  Metropolitan. 
St.  R.,Co.,  112  Mo.  420,  20  S.  W.  Rep.  642  ;  O'Mellia  r.  Kansas  City. 


Am&^ng  MASTER  AND  SERVANT  85^ 

RCas 

Abstracts 

St.  J.  A  C.  B.  R.  Co.,  lis  Mo.  205,  21  S.  W.  Rep.  503 ;  Gratiot  v.  Mis- 
souri Pac.  R.  Co.,  55  Am.  &  Kng.  R.  Cas.  108,  116  Mo.  450,  21  8.  W. 
Rep.  1094  ;  Fusili  v,  Missouri  Pac.  R.  Co.,  45  Mo.  App.  535  ;  Wilbum 
V.  St.  Louis,  I.M.  &  S.  R.  Co.,  48  Mo.  App.  224  ;  Johnson  v,  Missouri 
Pac.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  429,  18  Neb.  690,  26  N.  W.  Rep. 
347 ;  Omaha  St.  R.  Co.  v,  Craig,  58  Am.  &  Eng .  R.  Cas.  208,  39  Neb. 
601,  58  N.  W.  Rep.  209 ;  Barrett  v.  Third  Ave.  R.  Co.,  8  Abb.  Pr.  N. 
S.  (N.  Y.)  205  ;  affirmed  in  45  N.  Y.  628 ;  Maloy  v.  New  York  C.  R. 
Co.,  40  How.  Pr.  (N.  Y.)  274,  58  Barb.  182  ;  Payne  v.  Troy  &  B.  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  54,  83  N.  Y.  572 ;  Downey  z/.  Inman  A  I. 
Steamship  Co.,  18  N.  Y.  S.  R.  1017  ;  Sweeney  v.  New  York,  N.  H.  & 
H.  R.  Co.,  26  J.  AS.  223,  32  N.  Y.  S.  R.  416,  10  N.  Y.  Supp.  305  ;. 
Deans  v,  Wilmington  &  W.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  45,  107  N. 
Car.  686,  12  S.  E.  Rep.  77  ;  Texas  A  P.  R.  Co.  v.  Anderson,  2  Tex. 
App.  (Civ.  Cas.)  161 ;  Vinton  v,  Schwab,  32  Vt.  612. 


Chicago  &  N.  W.  R.  Co. 
Delaney. 

{Supreme  Court  of  Illinois y  Nov.  8^  iSgj.) 

Injary  to  Employee — Negligence  of  Fellow  Servants — Question  for 
Jury. — The  plaintiff  was  the  night  yard  master  in  the  defendant's 
switch  yards  where  the  accident  took  place,  and  one  of  his  duties 
was  to  assist  in  switching  and  coupling  cars  at  night,  and  while 
performing  such  duties,  at  about  8:30  p.  m.,  he  received  an  injury 
caused  by  a  collision  between  the  footboard  upon  which  he  was  rid- 
ing, and  a  drawbar,  which  had  been  broken  off  and  precipitated 
upon  the  track  between  2  and  4  o'clock  by  the  violent  pushing 
together  of  cars  in  charge  of  defendant's  day  yard  master  assisted 
by  a  day  crew.  Held^  that  it  was  a  question  for  the  jury  whether 
or  not  the  injury  was  caused  by  the  negligence  of  a  fellow  servant 
in  the  same  line  of  employment  as  the  plaintiff,  and  also  whether  or 
not  the  obstruction  had  existed  for  a  sufficient  length  of  time  to- 
render  the  defendant  chargeable  with  notice  of  it  in  time  to  have  it 
removed. 

Negligence — Instruction — Modification. — An  instruction,  as  asked, 
in  an  action  to  recover  damages  for  personal  injuries,  which  would 
have  told  the  jury  that  the  plaintiff  could  not  recover,  if  they  found 
from  the  evidence  that  the  switch  yard  in  question  had  been  cleared 
up  and  left  free  of  all  obstructions  on  the  day  of  the  accident,  was 
modified  by  the  additional  clause — '*and  that  reasonable  care  did  not- 
require  of  defendant  any  further  act  of  inspection  down  to  the  time 
plaintiff  was  injured."     Held,  that  such  niodiiication  was  not  error.. 
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Same — Question  for  the  Jury. — The  eng'ine  in  question  had  been 
in  a  wreck,  and,  as  repaired,  its  pilots  were  only  S}i  inches  al>OTe 
rail  and  its  foot  boards  3^  inches  higher.  Held,  that  it  was  a 
question  for  the  jury  whether  or  not  the  engine  was  properly  con- 
structed for  the  use  of  employees  in  their  work. 

Defective  Complaint  Cured  by  Verdict.— The  imperfections  of  a 
declaration,  which,  though  it  states  a  cause  of  action,  might  have 
been  made  more  specific,  are  cured  by  a  verdict. 

Appeal  by  defendant  from  Second  district  appellate  court. 
Affirmed. 

Wm,  Barge y  for  appellant. 

James  W.  Duruan  (Lincoln  &  Stead  2inA  Duncan  &  Has- 
kinsy  of  counsel),  for  appellee. 


Plunke'tt 

V, 

Central  of  Georgia  Ry.  Co. 

{Suprefne  Court  of  Georgia,  July  2^,  i8g8.) 

Injury  to  Employee — Contributory  Negligence — Nonsuit.—  This 
being  an  action  by  a  mother  for  the  homicide  of  her  son,  and  the 
declaration  alleging  that  the  deceased  was  an  employee  of  the  de- 
fendant railroad  company,  and  was  engaged  as  a  car  sealer  in  its 
yard,  and  that  his  death  was  brought  about  by  being  crushed  be- 
tween two  cars  where  an  opening  had  been  left  in  the  train  of  cars 
for  the  use  of  the  employees  in  the  yard,  such  opening  being  closed  up 
by  a  sudden  movement  of  the  train  without  notice  to  deceased  ;  and 
the  evidence  showing  that  the  deceased  was  injured  while  attempt- 
ing to  go  through  an  opening  which  was  not  left  for  the  use  of  the 
employees  in  the  yard,  and  was  only  such  an  opening  as  was  usual 
and  necessary  from  time  to  time  in  shifting  cars  in  the  yard, — there 
was  no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  by   plaintiff  from   Richmond  county  city  court. 
Affirmed, 

J.  S,  &  IV.  T.  Davidson,  for  plaintiff  in  error. 
Ja^.  C.  C.   Black,  Lawton   &  Cunningham,  and  Hamilton 
Phinizy,  for  defendant  in  error. 
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CENTRAL  OF  Georgia  Ry.  Co. 

V. 

Williams. 

{Supreme  Court  of  Georgia^  July  22 ^  i8g8, ) 

Injury.to  Employee— Practice — Actions— New  Cause. — Where  one 
brings  an  action  ag-ainst  a  railway  company  for  injuries  he  sus- 
tained growing-  out  of  the  defective  construction  of  a  platform  upon 
which  he  was  engaged  »at  work  as  an  employee  and  servant  of  the 
company,  such  a  suit  cannot  be  converted  into  an  action  against  the 
railway  company,  as  owner  of  the  premises  where  plaintiff  was  hurt, 
and  as  landlord  of  the  plaintiff's  employer. 

Same — New  Trial — Error. — The  amendment  not  being  allowable,, 
and  the  verdict  being  predicated  upon  the  amendment,  the  court 
erred  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Macon  city  court.     Reversed, 
Steed  &    Wimberly  and  John  R,  Cooper  ^  for  plaintiff  in 
error. 

Marion  W.  Harris,  for  defendant  in  error. 


Weir 

V, 

Norman. 

{Supreme  Court  of  the  United  States y  March  /j,  iSgy,) 

Corporations — Taxation — Whether  Franchise  Tax — Construction* 
of  Statute.— In  the  statute  of  Kentucky  (chapter  108  of  the  statute 
of  1894)  requiring  corporations,  etc.,  to  pay  a  tax  on  their  *'fran- 
chises,'*  the  word  **franchise**  is  not  used  in  its  technical  sense,  the 
legislative  intention  being  that  the  entire  property,  tangible  and 
intangible,  of  all  foreign  and  domestic  corporations  and  companies, 
should  be  valued  as  an  entirety,  the  value  of  the  tangible  property 
be  deducted,  and  the  value  of  the  intangible  property,  thus  ascer- 
tained, be  taxed  under  the  provisions  of  the  statute;  and  as  to  corpo- 
rations and  companies  whose  lines  extend  beyond  the  limits  of  the 
state,  that  their  intangible  property  should  be  assessed  on  the  basis 
Of  the  mileage  of  their  lines  within  and  without  the  state. 

Same—Same— Construction  of  Statute. — But  from  the  valuation 
on  the  mileage  basis  the  value  of  all  tangible  property  is  deducted 
before  the  taxation  is  applied. 

Same— Same — Interstate  Commerce — Constitutional    Law. — Such 
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acheme  of  taxation  is  not  in  contravention  of  the  commerce  clause 
and  the  fourteenth  amendment  of  the  federal  constitution. 

Same— Same— Constitutional  Law. — Such  statute  is  not  repugnant 
to  the  provisions  of  the  constitution  of  Kentucky  requiring  uniform- 
ity and  prohibiting-  discrimination  in  taxation. 

Appeal  by  complainant  from  the  United  States  Circuit 
Court  for  the  District  of  Kentucky.     Affirmed, 

Lawrence  Maxwell ^  Jr.,  for  appellant. 

W.  J,  Hendricks  for  appellee. 

Mr.  Chief  Justice  Fuller,  delivered  the  opinion  of  the 
<:ourt  as  follows : 

Section  4077  of  the  compilation  of  the  Kentucky  Statutes 
of  1894  provides  that  each  of  the  enumerated  companies  or 
corporations,  **every  other  like  company,  corporation  or 
association,"  and  also  **every  other  corporation,  company 
or  association  having  or  exercising  any  special  or  exclusive 
privilege  or  franchise  not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service,  shall,  in  addition  to  the 
other  taxes  imposed  on  it  by  law,  annually  pay  a  tax  on  its 
franchise  to  the  state,  and  a  local  tax  thereon  to  the  county, 
incorporated  city,  town  and  taxing  district,  where  its  fran- 
chise may  be  exercised'* ;  and  in  the  succeeding  sections  the 
words  **franchise,'*  ^'franchises,'*  and  ^'corporate  franchise" 
are  used.  But,  taking  the  whole  act  together,  and  in  view 
of  the  provisions  of  sections  4078,  4079,  4080,  and  4081,  we 
agree  with  the  circuit  court  that  it  is  evident  that  the  word 
^'franchise"  was  not  employed  in  a  technical  sense,  and  that 
the  legislative  intention  is  plain  that  the  entire  property,  tan- 
gible, and  intangible,  of  all  foreign  and  domestic  corporations, 
and  all  foreign  and  domestic  companies  possessing  no  fran  - 
chise,  should  be  valued  as  an  entirety,  the  value  of  the 
tangible  property  be  deducted,  and  the  value  of  the  intangible 
property  thus  ascertained  be  taxed  under  these  provisions ; 
and  as  to  railroad,  telegraph,  telephone,  express,  sleeping 
car,  etc.,  companies,  whose  lines  extend  beyond  the  limits  of 
the  state,  that  their  intangible  property  should  be  assessed 
on  the  basis  of  the  mileage  of  their  lines  within  and  without 
the  state. 
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But  from  the  valuation  of  the  mileage  basis  the  value  of 
all  tangible  property  is  deducted  before  the  taxation  is 
applied. 

So  far  as  the  commerce  clause  and  the  fourteenth  amend- 
ment of  the  federal  constitution  are  concerned,  this  scheme 
of  taxation  is  not  in  contravention  thereof,  as  already  de- 
termined in  Adams  Exp.  Co.  v.  Ohio  State  Auditor  (Sanford 
tf.  Poe)  165  U.  S.  194,  17  Sup.  Ct.  305,  and  cases  cited. 

And,  considered  as  a  property  ^tax,  as,  in  our  opinion,  the 
prescribed  exaction  must  be  held  to  be,  we  regard  it  as  in 
harmony  with  the  provisions  of  the  constitution  of  the 
commonwealth  of  Kentucky.  The  property,  tangible  and 
intangible,  owned  by  corporations,  is  subjected  to  like 
taxation,  and  so  the  tangible  and  intangible  property  of 
individuals  associated  together  in  companies;  and,  while 
the  provisions  of  sections  4077  and  4078  do  not  apply  to  all 
individual  taxpayers,  yet  reference  to  section  4020  and  the 
schedule  which  must  be  returned  by  each  taxpayer,  as 
required  by  section  4058,  demonstrates  that  individual  tax- 
payers are  also  subjected  to  taxation  on  all  their  intangible 
property,  whatever  that  may  be,  as  well  as  on  all  their  tan- 
gible property.  As  pointed  out  by  the  circuit  court,  the 
mode  of  the  assessment  of  the  intangible  property  of  com  - 
panies,  corporations,  and  associations  mentioned  in  section 
4077  and  that  of  individual  taxpayers  is  different,  and  the 
intangible  property  of  such  corporations,  companies,  and 
associations  may,  in  some  respects,  differ  from  the  intangible 
property  belonging  to  individual  taxpayers;  but  there  is 
nothing  in  the  statute  which  exempts  any  intangible  prop- 
erty owned  by  any  corporation,  company,  or  individual  tax- 
payer from  taxation,  or  discriminates  between  them. 

Ssctipn  174  of  the  constitution  of  Kentucky  provides  that : 
^*A11  property,  whether  owned  by  natural  persons  or  corpo- 
rations, shall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution;  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  individual  prop- 
erty.    Nothing  in   this  constitution   shall   be  construed  to 
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prevent  the  general   assembly  from  providing  for  taxation 
based  on  income,  licenses  or  franchises." 

But  this  does  not  prevent  intangible  property  from  being 
taxed,  and  the  tax  mentioned  in  section  4077  is  not  an 
additional  tax  upon  the  same  property,  but  on  intangible 
property  which  has  not  been  taxed  as  tangible  property. 

We  concur  with  the  views  of  the  circuit  court  that  neither 
section  172  of  the  constitution  lior  any  other  section  confines 
**the  levy  of  an  ad  valorem  tax  to  tangible  property;  but,  as 
decided  by  the  Kentucky  court  of  appeals  in  Levi  v.  City  of 
Louisville  (Ky.)  30  S.  W.  973,  it  does  require  the  levy  of  an 
ad  valorem  tax  upon  personal  property  as  well  as  real  estate ^ 
and  this  case  decides  that  a  license  tax,  which  is  not  a  prop- 
erty tax,  cannot  be  substituted  for  an  ad  valorem  tax  upon 
personal  property  engaged  in  certain  commercial  pursuits  in 
the  city  of  Louisville.  It  does  not  decide  that  section  171  of 
the  constitution,  which  declares  that  taxation  shall  be  uni- 
formed upon  all  property  subject  to  taxation  within  the 
territorial  limits  of  the  authority  levying  the  tax,  applies  to 
taxation  based  upon  income,  license,  or  franchise.  If  there 
is  any  intimation  upon  the  subject  in  this  case,  it  is  that 
taxation  which  is  based  upon  income,  license,  or  franchise 
may  be  classified  by  the  legislature;  and,  as  to  licenses,  they 
may  be  levied  upon  some  employments  and  occupations, 
and  not  upon  others.  If,  however,  we  are  correct  in  our 
construction  of  the  Kentucky  statutes,  there  is  no  ground 
for  contending  that  there  is  a  want  of  uniformity  in  the  levy 
of  the  taxes  against  the  defendant,  even  though  section  171, 
requiring  uniformity  of  taxation  upon  all  property  subject 
to  taxation,  applies  to  taxation  based  upon  income,  license, 
or  franchise,  and  is  given  its  broadest  possible  construc- 
tion.'^ 

The  act  received  consideration  in  Henderson  Bridge  Co.  i\ 
Commonwealth,  31  S.  W.  486,  and  the  court  of  appeals  of 
Kentucky,  speaking  through  Grace,  J.,  said  : 

**Thus  we  see  what  a  varied  meaning  this  term  'capital 
stock'   may  have.     So  that  it  becomes  necessary  to  examine 
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and  see  what  was  the  object  and  meaning  of  the  legislature 
when  using  this  term  in  the  clause  before  quoted  from  section 
4079  of  our  statutes.  In  this  examination  it  becomes  impor- 
tant to  notice  those  clauses  of  the  constitution  in  reference  to 
revenue  and  taxation,  and  see  what  was  contemplated  and 
enjoined  by  that  instrument  in  reference  to  taxation.  Section 
172  provides  :  'That  all  property  not  exempt  from  taxation^ 
by  this  constitution,  shall  be  assessed  at  its  fair  cash  value, 
estimated  at  the  price  it  would  bring  at  a  fair  voluntary  sale." 
*  *  *  Section  174  provides  :  '*That  all  property,  whether 
owned  by  natural  persons  or  by  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted  by  this  constitu- 
tion, and  all  corporate  property  shall  pay  the  same  rate  of 
taxation  paid  by  individual  property.  Nothing  in  this 
constitution  shall  be  construed  to  prevent  the  general  assem- 
bly from  providing  for  taxation,  based  on  income,  licenses 
or  franchises.' 

**Thus  it  it  manifest  that  what  the  constitution  intended 
to  be  taxed  was  property, — all  property;  and,  as  to  corpora- 
tions, not  only  all  tangible  property,  but  that  it  intended  to 
leave  the  legislature  of  the  state  free  to  tax  the  franchise  of 
corporations  if  it  so  desired ;  that  the  property  of  a  corpora  - 
tion  should^ be  taxed  as  the  property  of  an  individual.  It 
will  be  observed  that  in  these  several  sections  quoted  'capi- 
tal stock,'  'stock,'  and  'shares  of  stock'  are  not  mentioned 
as  being  appropriate  terms  to  designate  the  subjects  of  taxa- 
tion, but  it  says  'property,'  'all  property,*  etc.,  so  that  there 
might  be  no  confusion  as  to  what  that  instrument  intended. 
Neither  is  there  any  reason  to  suspect  that  the  legislature  did 
not  understand  the  language  and  meaning  of  the  constitution 
when  it  came  to  frame  the  revenue  laws  of  the  state  under  it 
now  under  consideration.  Neither  is  there  reason  to  suspeqt 
that  it  did  not  intend  and  endeavor  in  good  faith  to  carry  in- 
to effect  the  intent  and  meaning  of  the  constitution.  So  that 
we  may  safely  interpret  all  words  and  phrases  (of  doubtful 
and  uncertain  meaning)  in  accordance  with  and  so  as  to  ef- 
13  (N  8)  A  &  E  R  Cas— 55 
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fectuate  and  carry  out  that  intent.'* 

'  The  statute,  thus  construed,  cannot  be  overthrown  for  fail- 
ure to  conform  to  the  requirements  of  sections  171,  172,  and 
174  of  the  state  constitution. 

Decree  affirmed. 

Mr.  Justice  White,  with  whom  concur  Mr.  Justice 
Field,  Mr.  Justice  Harlan,  and  Mr.  Justice  Brown, 
dissenting. 

In  its  ultimate  analysis,  the  legal  principles  by  which  this 
case  should,  in  our  opinion,  be  controlled,  are  those  which 
were  by  us  deemed  decisive  in  Sanford  v,  Poe,  17  Sup.  Ct. 
305.  It  follows  that  the  reasons  for  our  dissent  stated  in  that 
case  are  pertinent  to  this,  and  we  reiterate  them  as  expressing 
the  grounds  for  our  dissent  from  the  conclusions  reached  by 
the  court  in  this  case.  The  facts  here,  however,  so  pointedly 
exemplify  the  force  of  the  reasons  for  our  dissent  in  Sanford 
V,  Poe  that  we  briefly  state  them.  The  actual  value  of  all 
the  tangible  property  owned  hy  the  express  company  in 
Kentucky  was  $36,614.53.  This  property  was  assessed  by 
the  local  authorities  for  that  amount,  and  the  taxes  duly 
paid.  In  addition,  the  value  of  the  franchise  was  assessed 
at  $1,463,040,  a  disproportion  enormously  in  excess  of  the 
amount  imposed  by  the  state  of  Ohio,  great  as  was  that 
disproportion.  The  operation  of  the  tax  is  additionally 
illustrated  by  a  further  fact.  The  tax  imposed  in  Ohio,  and 
held  to  be  valid  in  Sanford  v.  Poe,  considered  with  reference 
to  the  routes  traveled  by  the  agents  of  the  express  company, 
was  at  the  rate  of  $250  per  mile,  while  in  this  case  the  tax 
levied  is  at  the  rate  of  $764  per  mile. 

Although  the  fundamental  legal  principles  which  in  our 
opinion,  should  have  controlled  Sanford  v,  Poe  are  the  same 
in  this  case,  there  are  yet  material  differences  between  the 
Kentucky  and  the  Ohio  statutes,  which  we  think  should 
take  this  case  out  of  the  ruling  in  the  former  case,  even  con- 
ceding that  case  to  have  been  correctly  decided.  The  tax 
here  levied  is  a  franchise  tax.     This  is  fully  demonstrated  bv 
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the  dissenting  opinion  in  Henderson  Bridge  Co.  v,  Kentucky 
(this  day  decided)  in  ft  a.     The   levy  here  sought  to  be  sus- 
tained, then,  is  a  franchise  tax,  assessed  on  a  joint -stock 
company  which  has  no  franchise,  for  the  bill  alleges  that  the 
express  company  is  a  partnership,  and  the  demurrer  concedes 
it.     Under  this  state  of  law  and  fact,  therefore,  the  effect  of 
holding  the  tax  now  in  question  valid  is  to  decide  that  a  fran- 
chise, can  be  taxed  when  there  is  no  franchise  on  which  to 
levy  the  tax.     This  can  only  be  escaped  by  contending  that 
the  right  of  the  express  company  to  do  interstate  commerce 
business   in   Kentucky  resulted  from  the  assent  of  the  state, 
and  therefore  the  doing  of  such  business  was  equivalent  to 
accepting  a  franchise  from  the  state.     But  to  announce  this 
proposition  would  overthrow  the  settled  rule,  so  necessary 
for  the  perpetuity  of  our  institutions  and  the  free  intercourse 
between  the  states,  that  the  right  to  transact  interstate  com- 
merce business  by  a  person  or  corporation  is  protected  by  the 
constitution  of  the  United  States,  and  does  not  depend  upon 
the  mere  grace  of  one  of  the  states  of  the  Union. 

In    addition    to   the    clear    distinctions,    already    noted, 
between   Sanford   v.    Poe   and   this   case,   there   are  others 
resulting  from  the  difference  between  the. Ohio  and  the  Ken- 
tucky statutes.     The  Ohio  statute  considered  in  Sanford  v. 
Poe  purported  only  to  tax  the  tangible   property  within  the 
state,  but  empowered   the   assessing  board  to  consider  its 
value  as  augmented  by  the  use  to  which  such  property  might 
be  put.     In  other  words,  the  Ohio  law,  as  construed  by  the 
supreme   court   of   the  state,    taxed  only  tangible  property 
within  the  state  enhanced  in  value  by  intangible  elements 
outside  the  state.     We  considered,  in  dissenting  in  the  Ohio 
case,  that  this  was  a  mere  disguise,  a  distinction  without  a 
difference;  but  the  court  held  otherwise.     In  this  case,  by 
the  law  in  question,  the  mask  is  thrown  off,  and  what  we 
conceive  to  be  logically  the  thin  disguise  under  which  the 
courts  of  Ohio  supported  its  statute  is  not  asserted  to  exist ; 
but  the  Kentucky  statute,  in  unambiguous  and  unmistakable 
language,  impOvSes  the  imperative  duty  upon  the  assessing 
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board  to  assess  property  both  in  and  out  of  the  state ;  that 
is  to  say,  it  leaves  nothing  to  implication  or  to  evasion,  but 
declares  in  plain  English  that  property  in  and  out  of  the 
state  shall  be  assessed. 


Union  Refrigerator  Transit  Co. 

V, 

Lynch,  County  Treasurer. 

{Supreme  Court  of  Utah ,  Dec,  /<?,  1898,) 

Capsof  Foreign  Corporations— Situs  for  Taxation. — Railway  cars, 
owned  by  a  Kentucky  corporation,  having-  no  place  of  business  in 
this  state,  leased  to  various  shippers,  but  coming*  into  or  passing- 
through,  and  doing  business  in,  this  state,  have,  for  the  purposes  of 
taxation,  a  situs  in  this  state. 

Same — Same — Statutes— Interstate  Commerce.* — Section  2,  art.  13, 
of  the  state  constitution,  and  sections  1,  55,  and  56  of  an  act  of  the 
legislature  approved  April  5,  1896  (Sess.  I^aws  18%,  p.  423),  author- 
ize a  tax  upon  such  property  found  jvithin  the  jurisdiction  of  this 
state  ;  and,  although  the  cars  may  have  been  employed  in  interstate 
commerce,  the  tax  is  not  a  regulation  of  interstate  commerce,  and  is 
not  prohibited  by  the  constitution  or  laws  of  the  United.  States. 

Construction  of  Statutes. — The  true  meaning  and  intent  of  a  statute 
are  .to  be  ascertained  from  the  whole  purview,  and,  to  ascertain  such 
meaning-  and  intent,  the  court  will  punctuate  and  disregard  punctu- 
ation, as  may  be  necessary. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Salt  Lake  county  district  court. 
Affirmed. 

Parley  L.  Williams^  for  appellant. 

Waldemar  Van  Cotty  Graham  F.  Putnam  ^  and  Ray  Van  Cottj 
for  respondent. 

Barth,  J.,  in  delivering  the  opinion  of  the  court,  said  : 
**It  is  clear  that  the  power  of  this  state  to  tax  the  personal 
property  in  question  herein  is  not  affected  by  the  fact  that 
the  Union  Refrigerator  Transit  Company  is  a  creature  of 
another  state,  in  which  it  has  its  domicile,  nor  because  of 
the  fact  that   the   cars  were  only  transiently  in  this  state» 

*See  note  at  end  of  case. 
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or  were  furnished  for  transportation  of  perishable  freight 
over  various  lines  of  railroad  throughout  the  United  States. 
It  is,  therefore,  evident  that  this  state  has  power  to  tax  such 
cars,  when  brought  within  its  territory  or  jurisdiction,  and 
found  there;  but  whether,  by  apt  legislation,  it  has  exer- 
cised its  authority  in  this  case,  is  a  question  to  be  hereinafter 
determined. 

Counsel  for  the  appellant  has  cited  numerous  cases  to 
support  the  contention  respecting  the  question  of  situs  above 
considered.  Crandall  v,  Nevada,  6  Wall.  35,  the  first  case 
cited,  was  one  where  a  statute  providing  for  the  levy  of  a 
"tax  of  one  dollar  upon  every  person  leaving  the  state  by 
railroad,  stage  coach,  or  other  vehicle*'  engaged  in  the 
business  of  transporting  passengers,  was  held  unconstitu - 
tional  and  void.  Moore  v.  Wilkins,  10  N.  H.  452,  simply 
decides  that  an  individual  is  to  be  taxed  in  the  place  where 
he  is  residing,  and  not  in  another  town,  where  he  has  gone 
for  a  temporary  purpose  only;  both  places  being  in  the 
same  state.  So,  in  Robinson  v.  Longley,  18  Nev.  71,  1  Pac. 
377,  it  was  held  that  a  traveling  circus  and  menagerie, 
owned  by  a  nonresident,  and  brought  into  the  state,  to  be 
exhibited  at  various  places,  and  then  taken  into  and  through 
other  states  for  the  same  purpose,  was  not  subject  to  taxation 
in  the  state  of  Nevada.  McCuUoch  v.  Maryland,  4  Wheat- 
316,  was  a  case  where  a  tax  imposed  by  the  state  of  Maryland 
on  a  branch  of  the  Bank  of  the  United  States  located  in  that 
state  was  held  unconstitutional ;  but  clearly  that  case  does 
not  militate  against  the  principles  hereinbefore  considered, 
the  tax  imposed  being  on  property  over  which  the  United 
States  had  jurisdiction.  In  the  case  of  the  State  Freight 
Tax,  15  Wall.  232,  it  was  held  that  a  statute  of  a  state 
imposing  a  tax  upon  freight  taken  up  within  the  state  and 
carried  out  of  it,  or  taken  up  without  the  state  and  brought 
within  it,  is  repugnant  to  the  constitution  of  the  United 
States ;  a  tax  upon  freight  transported  from  state  to  state 
being  a  regulation  of  commerce  among  the  states.  In  Coe  v. 
Errol,  116  U.  S.   517,   6   Sup.  Ct.    475,  it   was  decided  that 
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goods  on  their  way  through  a  state,  from  a  place  outside 
thereof  to  another  place  outside  thereof,  are  subjects  of 
interstate  or  foreign  commerce,  and  are  not  taxable  by  the 
state  through  which  they  pass.  In  Connecticut  River 
Lumber  Co.  v.  Columbia,  62  N.  H.  286,  it  was  held  that 
logs  temporarily  in  a  river,  awaiting  transportation  from 
one  state  to  another,  were  exempt  from  state  taxation.  Car 
Co.  V,  Nolan,  22  Fed.  276,  is  a  case  where  the  state  of  Ten- 
nessee attempted  by  statute  to  impose  a  '^privilege  tax"  on 
sleeping  cars  in  the  transportation  of  interstate  passengers, 
and  the  court  held  that  the  cars  had  no  situs  in  that  state  for 
such  purpose.  This  was  not  a  tax  based  on  value, but  was  an 
arbitrary,  fixed  charge  on  the  business,  without  regard  to  the 
articles  employed.  Likewise  as  to  Pickard  v.  Southern  Co., 
117  U.  S.  34,  6  Sup.  Ct.  635,  which  holds  the  same  act  of 
Tennessee  void  so  far  as  it  applies  to  the  interstate  trans- 
portation of  passengers. 

Reliance  is  also  placed  by  the  appellant,  to  sustain  the 
proposition  that  the  cars  in  question  had  no  situs  in  this  state 
for  the  purpose  of  taxation,  upon  Morgan  v,  Parham,  16 
Wall.  471;  Hays  v.  Steamship  Co.,  17  How.  596;  and  St. 
Louis  V.  Ferry  Co.,  11  Wall.  423.  But  those  are  cases  where 
ships  or  vessels  were  engaged  in  interstate  or  foreign  com- 
merce upon  the  high  seas,  and  were  registered  at  their  home 
ports  under  the  laws  of  the  United  States,  at  the  owner's 
domicile,  and  were,  therefore,  held  not  to  be  subjects  of 
taxation  in  another  state,  at  whose  ports  they  temporarily 
touched  for  the  purpose  of  delivering  or  receiving  passengers 
or  freight.  The  distinction  between  ships  and  vessels,  having 
their  situs  fixed  by  congress,  sailing  on  the  high  seas,  only 
temporarily  and  incidentally  touching  ports,  and  cars  and 
other  vehicles  not  having  their  situs  so  fixed,  and  used  for 
transportation  on  land  only,  is  marked  and  obvious.  Mr. 
Justice  Bradley,  in  Railroad  Co.  v.  Maryland,  21  Wall. 
456,  speaking  of  transportation  on  land  and  water,  observed : 
**Commerce  on  land  between  the  different  states  is  so  strik- 
ingly dissimilar,  in  many  respects,  from  commerce  on  water. 
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that  it  is  often  difficult  to  regard  them  in  the  same  aspect  in 
reference  to  the  respective  constitutional  powers  and  duties 
of  the  state  and  federal  governments.  No  doubt,  commerce 
by  water  was  principally  in  the  minds  of  those  who  framed 
and  adopted  the  constitution,  although  both  its  language  and 
spirit  embrace  commerce  by  land  as  well.  Maritime  trans- 
portation requires  no  artificial  roadway.  Nature  has  prepared 
to  hand  that  portion  ot  the  instrumentality  employed.  The 
navigable  waters  of  the  earth  are  recognized  public  highways 
of  trade  and  commerce.  No  franchise  is  needed  to  enable 
the  navigator  to  use  them.  Again,  the  vehicles  of  commerce 
by  water  being  instruments  of  intercommunication  with  other 
nations,  the  regulation  of  them  is  assumed  by  the  national 
legislature.  So  that  state  interference  with  transportation  by 
water,  and  especially  by  sea,  is  at  once  clearly  marked  and 
distinctly  discernible.  But  it  is  different  with  transportation 
by  land.  This,  when  the  constitution  was  adopted,  was 
entirely  performed  on  common  roads,  and  in  vehicles  drawn 
by  animal  power.  No  one  at  that  day  imagined  that  the 
roads  and  bridges  of  the  country  (except  when  the  latter 
crossed  navigable  streams)  were  not  entirely  subject,  both  as 
to  their  construction,  repair,  and  management,  to  state 
regulation  and  control." 

So,  it  will  be  noticed,  upon  examination  that  the  case  at 
bar  may  be  distinguished  from  each  of  the  ca$es  cited  by 
the  appellant  on  the  question  of  situs,  and  thus  far  considered. 
Bach  one  presented  different  facts  and  different  questions, 
and  none  of  them  can  be  regarded  as  authority  here.  There 
have  been  cited,  however,  on  this  same  point,  the  cases  of 
Central  R.  Co.  v.  State  Board  of  Assessors,  49  N.  J.  Law,  1, 
7  Atl.  306,  and  Bain  v.  Railroad  Co.,  105  N.  C.  363,  11  S.  E. 
311;  and  these,  it  must  be  admitted,  support  the  conten- 
tion of  the  appellant,  and  some  of  the  cases  above  distin- 
guished are  therein  cited  as  authority.  We  do  not  think 
those  decisions  are  in  harmony  with  the  weight  of  authority, 
and  they  are  clearly  opposed  to  the  latest  decisions  of  the 
supreme  court  of  the  United  States  upon  this  subject,  as  ap- 
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pears  from  the  cases  of  Pullman's  Palace -Car  Co.  v,  Penn- 
sylvania, 141  U.  S.  18,  11  Sup.  Ct.  876;  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  194,  17  Sup.  Ct.  305;  and  ///.,  166  U.  S. 
185,  17  Sup.  Ct.  604.  We  conclude  that  the  cars  in  question 
had,  for  the  purposes  of  taxation,  a  situs  in  this  state. 

Nor  do  we  think  the  tax  imposed  is  a  regulation  of  interstate 
commerce.  It  is  not  a  tax  on  persons  or  freight  in  transit 
through  this  state  to  other  states  or  countries,  nor  on  the 
right  of  transit  or  transportation ;  nor  is  it  a  license  or  priv- 
ilege tax,  or  tax  on  business  or  occupation,  or  on  property  of 
the  United  States  located  in  this  state.  It  is  essentially  a  tax 
on  property  found  and  used  in  this  state,  and  valued,  for  the 
purpose  of  taxation,  like  other  personal  property  within  the 
jurisdiction  of  the  state;  and,  although  the  cars  may  have 
been  employed  in  interstate  commerce,  the  state  is  not  pro- 
hibited by  the  constitution  or  laws  of  the  United  States  from 
taxing  them  as  other  personal  property  within  its  jurisdiction. 
This  has  been  so  declared  by  the  supreme  court  of  the 
United  States.  In  Pullman's  Palace -Car  Co.  ^'.  Penn- 
sylvania, supra,  where  the  question  was  whether  Pullman  cars 
could  be  taxed  in  Pennsylvania, — the  corporation  being  a 
creature  of  the  state  of  Illinois,  having  its  home  there,  and 
itself  not  operating  any  railroad,  but  merely  furnishing  cars 
to  the  various  railroad  lines,  which  cars  were  simply  run  into 
Pennsylvania,  and  out  again,  in  the  ordinary  course  of  busi- 
ness,— Mr.  Justice  Gray,  delivering  the  opinion  of  the 
court,  after  stating  that,  for  the  purposes  of  taxation,  it  had 
been  repeatedly  affirmed  by  that  court  that  personal  property 
might  be  separated  from  its  owner,  and  that  he  might  be 
taxed,  on  its  account,  at  the  place  where  it  was,  although 
not  in  the  place  of  his  own  domicile,  and  even  if  he  were  not 
a  resident  of  the  state  imposing  the  tax,  said :  **It  is  equally 
well  settled  that  there  is  nothing  in  the  constitution  which 
prevents  a  state  from  taxing  personal  property  employed  in 
interstate  or  foreign  commerce  like  other  personal  property 
within  its  jurisdiction."  Again  he  observed:  **Thecarsof 
this  company  within  the  state  of  Pennsylvania  are  employed 
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in  interstate  commerce ;  but  their  being  so  employed  does 
not  exempt  them  from  taxation  by  the  state,  and  the  state 
has  not  taxed  them  because  of  their  being  so  employed,  but 
because  of  their  being  within  its  territory  and  jurisdiction. 
The  cars  were  continuously  and  permanently  employed  in 
going  to  and  fro  upon  certain  routes  of  travel.  If  they  had 
never  passed  beyond  the  limits  of  Pennsylvania,  it  could  not 
be  doubted  that  the  state  could  tax  them,  like  other  property, 
within  its  borders,  notwithstanding  they  were  employed  in 
interstate  commerce.  The  fact  that,  instead  of  stopping  at 
the  state  boundary,  they  cross  that  boundary  in  going  out 
and  coming  back,  cannot  affect  the  power  of  the  state  to 
levy  a  tax  upon  them.  The  state,  having  the  right,  for  the 
purposes  of  taxation,  to  tax  any  personal  property  found 
within  its  jurisdiction,  without  regard  to  the  place  of  the 
owner's  domicile,  could  tax  the  specific  cars  which  at  a  given 
moment  were  within  its  borders.  The  route  over  which  the 
cars  travel  extending  beyond  the  limits  of  the  state,  particu- 
lar cars  may  not  remain  in  the  state ;  but  the  company  has 
at  all  times  substantially  the  same  number  of  cars  within  the 
state,  and  continuously  and  constantly  uses  there  a  portion 
of  its  property.''  In  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
194,  17  Sup.  Ct.  305,  Mr.  Chief  Justice  Fuller,  speaking 
for  the  court,  said:  ** Although  the  transportation  of  the 
subjects  of  interstate  commerce,  or  the  receipts  received 
therefrom,  or  the  occupation  or  business  of  carrying  it  on, 
cannot  be  directly  subjected  to  state  taxation,  yet  property 
belonging  to  corporations  or  companies  engaged  in  such 
commerce  may  be ;  and,  whatever  the  particular  form  of  the 
exaction,  if  it  is  essentially  only  property  taxation,  it  will 
not  be  cpnsidered  as  falling  within  the  inhibition  of  the  con- 
stitution. Corporations  and  companies  engaged  in  inter- 
state commerce  should  bear  their  proper  proportion  of  the 
burdens  of  the  governments  under  whose  protection  they 
conduct  their  operations,  and  taxation  on  property,  collect- 
ible by  the  ordinary  means,  does  not  affect  interstate 
commerce    otherwise  than  incidentally,  as   all  business  is 
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affected  the  by  necessity  of  contributing  to  the  support  of 
government/'  So,  in  Adams  Express  Co.  v,  Ohio,  166  U. 
S.  185,  17  Sup.  Ct.  604,  Mr.  Justice  Brewer,  delivering 
the  opinion  of  the  court  on  rehearing,  said:  '* Again  and 
again  has  this  court  afHrmed  the  proposition  that  no  state 
can  interfere  with  interstate  commerce  through  the  imposition 
of  a  tax,  by  whatever  name  called,  which  is  in  effect  a  tax 
for  the  privilege  of  transacting  such  commerce.  And  it  has 
as  often  affirmed  that  such  restriction  upon  the  power  of  a 
state  to  interfere  with  interstate  commerce  does  not  in  the 
least  degree  abridge  the  right  of  a  state  to  tax  at  their  full 
value  all  the  instrumentalities  used  for  such  commerce.** 
Cable  Co.  v.  Adams,  155  U.  S.  688,  15  Sup.  Ct.  268,  360; 
Marye  v.  Railroad  Co.,  127  U.  S.  117,  8  Sup.  Ct.  1037  ; 
Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530,  8 
Sup.  Ct.  961 ;  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S. 
217,  12  Sup.  Ct.  121,  163;  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40,  11  Sup,  Ct.  889." 

NOTE. 

Taxation  of  Cars  of  Foreign  Corporations. — While  it  is  true  that 
the  Supreme  Court  of  the  United  States  has,  as  asserted  in  the  lead- 
ing case,  upheld  the  validity  of  a  state  tax  imposed  on  cars  employed 
in  interstate  commerce,in  Pullman's  Palace-Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  46  Am.  &.  E^ng.  K.  Cas.  236,  the  facts  in  that  case  differ 
so  essentially  from  those  of  the  leading-  case  that  it  is  doubtful 
whether  the  principle   there  laid  down  can  be  applied  to  the  latter. 

In  the  Pullman  case  it  was  found,  as  a  matter  of  fact,  that  the 
company  had  at  all  times  substantially  the  same  number  of  cars 
within  the  state,  such  cars  being  under  its  sole  control,  that  they 
were  continuously  and  permanently  employed  under  contract  with 
certain  lines,  in  going  to  and  fro  upon  certain  routes  of  travel,  and 
that  the  company  continuously  and  constantly  used  there  a  portion 
of  its  property  and  was  continuously,  throughout  the  periods  for 
which  the  taxes  were  levied,  carrying  on  business  in  the  state,  and 
so  a  lixed  basis  of  taxation  was  afforded,  even  though  the  specific 
and  individual  items  of  property  were  constantly  changing. 

In  the  leading  case,  it  appears  that  the  cars  were  furnished  by  the 
company  to  individual  shippers,  were  not  run  under  any  contract 
with  any  line,  nor  upon  any  particular  line  or  route,  nor  at  any 
specified  time,  that  they  were  in  the  state  at  no  regular  interval  and 
in  no  regular  number,  and  were  controlled  by  the  shipper.     The 
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same  difference  is  found  in  Marye  v,  Baltimore  &  O.  R.  Co.,  127  U. 
S.  17,  which  is  the  chief  case  cited  in  the  Pullman  case,  JusTicB 
Matthbws  deHvering*  the  opinion>of  the  court,  saying" :  "If  the  Bal- 
timore and  Ohio  Railroad  Company  is  permitted  by  the  state  of  Vir- 
g-inia  to  bring  into  its  territory,  and  there  habitually  to  use  and 
emplo/,  a  portion  of  its  movable  personal  property,  and  the  railroad 
company  chooses  so  to  do,  it  would  certainly  be  competent  and  legit- 
imate for  the  state  to  impose  upon  such  property,  thus  used  and 
employed,  its  fair  share  of  the  burdens  of  taxation  imposed  upon 
similar  property  used  in  the  like  way  by  its  own  citizens.  And  such 
a  tax  might  be  properly  assessed  and  collected  in  cases  like  the 
present,  where  the  specific  and  individual  items  of  property  so  used 
and  employed  were  not  continuously  the  same,  but  were  constantly 
changing,  according  to  the  exigencies  of  the  business.  In  such 
cases  the  tax  might  be  fixed  by  an  appraisement  and  valuation  of  the 
average  amount  of  the  property  thus  habitually  used,  and  collected 
by  distraint   upon    any  portion   that  might  at  any  time  be  found.*'' 

So  it  would  seem  that  the  Supreme  Court  of  the  United  States  had 
in  view  in  both  of  the  cases  cited  the  fact  that  the  companies  ''contin- 
uously" and  "habitually"  employed  the  property  in  business  in  the 
state — in  the  leading  case  no  such  state  of  facts  appears,  there 
being  no  continuous  or  habitual  use  of  the  property  in  the  state  but 
that  the  cars  were  only  transiently  present. 

In  delivering  the  dissenting  opinion  in  the  Pullman  case,  supra. 
Justice  Bradley,  with  whom  concurred  Field  and  Harlan,  JJ., 
said  :  "Certainly  property  merely  carried  through  a  state  cannot  be 
taxed  by  the  state.  Such  a  tax  would  be  a  duty, — which  a  state 
cannot  impose.  If  a  drove  of  cattle  is  driven  through'Pennsylvania 
from  Illinois  to  New  York  for  the  purpose  of  being  sold  in  New 
York,  while  in  Pennsylvania  it  may  be  subject  to  the  police  regula- 
tions of  the  state,  but  it  is  not  subject  to  taxation  there.  It  is  not 
generally  subject  to  the  laws  of  the  state,  as  other  property  is.  So  if  a 
train  of  cars  starts  at  Cincinnati  for  New  York,  and  passes  through 
Pennsylvania,  it  may  be  subject  to  the  police  regulations  of  that 
state  while  within  it,  but  it  would  be  repugnant  to  the  constitution 
of  the  United  States  to  tax  it.  We  have  decided  this  very  question  in 
the  Case  of  State  Freight  Tax,  15  Wall.  (U.  S.)  232.  The  point  was 
directly  raised  and  decided  that  property  on  its  passage  through  a 
state  in  the  course  of  interstate  commerce  cannot  be  taxed  by  the 
state,  because  taxation  is  incidentally  regulation,  and  a  state  cannot 
regulate  interstate  commerce.  The  same  doctrine  was  recognized 
in  Coe  v.  Errol,  116  U.  S.  517,  11  Am.  &  Eng.  Corp.  Cas.  456.  »  »  » 
The  ships  that  traverse  the  sea,  and  the  cars  that  traverse  the  land, 
in  those  lines,  being  the  vehicles  of  commerce,  interstate  or  foreign, 
and  intended  for  its  movement  from  one  state  or  country  to  another. 
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and  having-  no  iixed  or  permanent  situs  or  home  except  at  the  resi- 
dence of  the  owner,  cannot,  without  an  invasion  of  the  powers  and 
duties  of  the  federal  g^overnment,  be  subjected  to  the  burdens  of 
taxation  in  the  places  where  they  only  g-o  or  come  in  the  transaction 
of  their  business,  except  where  they  belong-.  Hays  v.  Pacific  Mail 
Steamship  Co.,  17  How.  (U.  S.),  596;  Morgan  z'.  Parham,  16  Wall. 
(U.  S.),  471 ;  Wheeling  P.  &.  C.  Transportation  Co.  v.  Wheeling^,  99 
U.  S.  273.  *  *  ♦  Of  course  I  do  not  mean  to  say  that  either 
railroad  cars  or  ships  are  to  be  free  from  taxation,  but  I  do 
say  that  they  are  not  taxable  by  those  states  in  which 
they  are  only  transiently  present  in  the  transaction  of  their 
commercial  operations.  A  firitish  ship  coming  to  the  harbor 
of  ^ew  York  from  Liverpool  ever  so  regularly,  and  spending 
half  its  time  (when  not  on  the  ocean)  in  that  harbor,  can- 
not be  taxed  by  the  state  of  New  York,  (harbor,  pilotage,  and 
quarantine  dues  not  being  taxes.)  So  New  York  ships  plying  reg-u- 
larly  to  the  port  of  New  Orleans  so  that  one  of  the  line  may  be  al- 
ways lying  at  the  latter  port,  cannot  be  taxed  by  the  state  of  Lou- 
isiana. Cases  above  cited.  No  more  can  a  train  of  cars  belonging 
in  Pennsylvania,  and  running  regularly  from  Philadelphia  to  New 
York,  or  to  Chicago,  be  taxed  by  the  state  of  New  York  in  the  one 
case,  or  by  Illinois  in  the  other.  If  it  may  lawfully  be  taxed  by 
these  stc^tes,  it  may  lawfully  be  taxed  by  all  the  intermediate  states, 
— New  Jersey,  Ohio,  and  Indiana.  And  then  we  should  have  back 
again  all  the  confusion  and  competition  and  state  jealousies  which 
existed  before  the  adoption  of  the  constitution,  and  for  putting  an 
end  to  which  the  constitution  was  adopted.*' 


Union  Ry.  Co. 

V, 

Sneed. 

(Supreme  Court  of  Tennessee^  April  Term^  iSgj,) 

Increase  of  Stock— Statutory  Requirements.* — Even  if  a  railroad 
corporation  has  the  power  to  increase  its  stock  by  by-law  or  resolu- 
tion under  Acts  1875  of  Tennessee,  c.  142,  still  the  power  miist  be 
exercised  in  accordance  with  the  requirements  of  Acts  18S3,  c.  163, 
providing  that  the  directors  shall  copy  the  desired  amendment  to 
its  by-laws,  make  formal  application  to  the  state,  have  the  amend- 
ment probated  and  registered,  and  the  registration  certified  by  the 
secretary  of  state,  under  the  great  seal  of  state. 

*See  Peck  v,  Elliott  (C.  C.  A.),  7  Am.  &  Eng.  Corp.  Cas.,  N.  S., 
116,  and  notey  p.  131. 


INDEX  TO  NOTES. 


ABUTTING  Ol^NBBS.     ' 
Railroads  in  streets,  444. 

ACTIONS. 

Consolidation  of  corporations 
does  not  abate  pending  ac- 
tions, 364. 

Mortg-ag-ee  necessary  party  to 
action  against  mortgaged 
property,  416. 

BILLS  OF  LADING. 

Conflict  of  oral  and  written  con- 
tracts for  carriage  of  freight, 
119. 

Parole  evidence  as  to,  36. 

Parole  evidence  as  to  receipt 
clause  of,  16. 

Presumption  as  to  ownership  of 
goods,  110. 

BOOKS. 

See  Evidence. 

BBANOH  ROADS. 

See  Railroads, 

BURDEN  OF  PROOF. 

See  Death  by  Wrongful  Act, 

CARRIERS  OF  FREIGHT. 

Conflict  of  oral  and  written  con- 
tracts for  carriage  of  freight, 
117. 

Connecting  Carriers. 

Liability  of  initial  carrier 
limited  to  its  own  line,  187. 

Liability  of  initial  carrier  un- 
der statutory  provisions,  194. 

Limitation  of  Liability. 

Necessity  of  consideration, 
168. 

Option  as  to  rates  as  consid- 
eration, 169. 

Provision  relied  on  must  be 
referred  to  by  considera- 
tion proved,  169. 


CARRIERS     OF    FREIGHT— 
Continued, 

Value  limitation,  170. 

When    consideration     unnec- 
essary, 170. 
Mandamus  to  compel  receiving 

and  carriage  of  freight,  84. 
Placing  cattle  in  pen  as  delivery 

to  carrier,  28. 

Rates. 

Competition  as  justifying  dif- 
ference in  rates,  313. 

Limitation  of  actions  to  re- 
cover excessive  charges,  287. 

Rebates  in  violation  of  inter- 
state commerce  act,  297. 

Recovery  of  excess  of  rate 
charged  over  agreed  rate 
where  latter  was  in  viola- 
tion of  interstate  commerce 
schedule,  277. 

CARRIERS  OF  GOODS. 
See  Carriers  of  Freight. 

CARRIERS  OF  LIVE  STOCK. 
See  Carriers  of  Freight. 

CARS. 

See  Taxation. 

CHILDREN. 

Contributory  negligence,  729. 
Damages  for  wrongful  death  of 

minor,  539. 
Degree  of  care  required  of,  729. 

Imputed  Negligence. 

Distinction  between  action  by 
parent  and  action  by  child, 
714. 

Parent's  negligence  imputed 
to  child,  712. 

Parent's  negligence  not  im- 
puted to  child,  713. 

Question     whether      parent's 
negligence  imputed  to  child 
is  for  jury,  715. 
Trespassing  on  track,  814. 
Trespassing  on  train,  742. 


378 


INDEX  TO  NOTES 


OOMPBTITION. 

See  Interstate  Commerce. 

OONNBOTINa  OARBIBBS. 

See  Carriers  of  Freight. 

OONSOIilDATION. 

See  Railroads. 

OONTBAOTS. 

Conflict  of  oral  and  written  con- 
tracts for  carriage  of  freight, 
117. 

OONTBAOTORS. 

See  Railroads. 

OONTRIBUTOB  Y      N  B  Q  L I  - 
OENOE. 
Children  of  tender  years,  729. 
Intoxication. 

As  evidence  of  negligence,  689. 
As     proximate     cause    where 
plaintiff  has  voluntarily  in- 
capacitated himself,  690. 
Efi'ect     of,     on     contributory 

negligence,  689. 
Proximate  cause,  690. 
Where    company   had   knowl- 
edge of,  690. 
Mitigation  of  damages,  702. 
No  defense  to  action  under  Ten- 
nessee statute  where  company 
has  failed  to  obey.  701. 
Question  of  law,  698. 

OBOSSINGS. 

Care  to  be  exercij»ed  at  populous 

places,  499. 
Construction  of,  as  invitation  to 

cross,  469. 
Flying  switches  at,  500. 
Injury  to  licensee  at,  766. 
License   to  cross  as  invitation. 

767. 

DAMAGES. 

See  Death  by  Wrongful  Act. 
Eminent  Domain. 

Loss  of  leg,  82S. 

Mitigation  of,  702. 

Use  of  railroad  right  of  way  by 
telegraph  company,  422. 


DEATH  BY  WBONaFUL  ACT 
Dannages. 

Evidence  of  pecuniary  condi- 
tion of  plaintiff  or  benefici- 
ary admissible,  507. 

Evidence  that  deceased  fur- 
nished support  for  plaintiff 
admissible,  509. 

Minor  child,  539. 

Exemplary  damages,  552. 
Massachusetts  statutes,  603. 
Presumption    of    due  care  and 

burden  of  proof,  800. 

DBLIVBBY. 

See  Ca  rriers  of  Freight. 

EMINENT  DOMAIN. 

Damages. 

Condemnation      of      railroad 

right  of  way  for  telegraph 

line,  437. 
Danger  from  fire,  385. 
Injury  to  land  not  taken,  851. 
Measure  of,  376. 
Property  injuriously  affected, 

375. 
Prospective  profits.  384. 
Right   of  abutting  owner  to, 

where  railroad  is  placed  in 

street,  444. 
Street  crossing   railroad,  371. 
Where  no  part  of  premises  is 

taken,  393. 
Estate  to  be  taken,  334. 
Estate  to  be  taken  where  extent 
is  fixed  by  legislature,  335. 

Market  Value. 

Definition,  338. 

Estimation  of,  339. 

Right  acquired,  not  the  use  of 

the   right,  to  be  considered 

in  estimating,  339. 
What  property  would  bring  at 

fair  public  sale,  339. 
Only     necessary     estate    to    be 
taken,  335. 

Reversion. 

Where  easement  is  taken,  335. 

Where  fee  is  taken,  337. 
Spur  track  as  public  use,  448. 
Telegraph   company's  power  to 

condemn  railroad  right  of  way 

under  federal  statute.  408. 


INDEX  TO  NOTES  879 

SVIDENOE.  LIOENSEES. 

Admissibility    of    evidence    of  Care    due    to    bare  licensee    at 

pecuniary  condition  of  plain-  crossing,  767. 

tiff  or    beneficiary  in    action  Care  due  to  licensee  at  crossing, 

for  death  by  wrongful  act,  507.  766. 

Admissibility   of  evidence  that  Injury  to  licensee  at  station,  748. 

deceased     furnished     support      _         _ 

for  plaintiflf,  509.  LIMITATION  OP  ACTIONS. 

Books  of  science,  756.  Recovery  of  excessive  charges, 

*   Intoxication  as  evidence  of  neg-  287. 

ligence,  689. 

Parole  evidence  as  to  bills  6f  LIMITATION  OP  LIABILITY. 

lading,  36.  See  Carriers  of  Freight. 
Parole  evidence    as    to   receipt 

clause  of  bill  of  lading,  16.  LOOKOUTS. 

Speed  of  trains,  799.  See^  Railroads. 

EXEMPLARY  DAMAGES.  MANDAMUS. 

See  Death  by  Wrongful  Act.  I>"ty  of  carrier  to  receive  and 

carry  enforceable  by,  84. 

FXxvES.  MARKET  V^ALUE 

Warehouseman's    liability,  258.  ^.^.^  Eminent  Domain. 

FOREIGN  CORPORATIONS.  MORTGAGES. 

See  Taxation.  Mortgagee    necessary  partA'   to 

IMPUTED  NEGLIGENCE.  action      against      mortgaged 

See  Children.  property.  416. 

INDEPENDENT  CONTRACT-  NEGLIGENCE. 

Qj^g  Question  for  jury,  858. 

See  Railroads.  PAROLE  EVIDENCE. 

INJUNCTION.  ^^*^  Evidence. 

Use  of  railroad  right  of  way  bv  PARTIES 

telegraph  company.  422.          '  ^^^  Actions. 

INTERSTATE  COMMERCE.  pROFITS 

Competition  as  justifyingr  differ-  ^     Eminent  Domain. 

ence  in  rates,  313. 

Rebates,  297.  PROXIMATE  CAUSE. 

^^.l^'?7.    ^^    f''^!^'*    ?i     5*^*^  Intoxication  as,  690. 


charged     over     agreed     rate 

where  latter  is  in   excess  of   PURCHASERS. 

interstate  commerce  schedule, 

277. 


INTOXICATION. 


See  Receivers. 
RAILROADS. 


^       _     ^   „             «r     ..  Branch   railroads,  right  to  con - 

See  Contrtbutcfry  Negligence.  struct,  855. 

^^ ^  ,  Consolidation  of,  does  not  abate 

JURISDICTION.  pending  actions,  364. 
Court  appointing  receiver  may  Duty  to  keep  lookout,  631. 
retain    jurisdiction,  after  his  Failure  to    obey    statutory   re- 
discharge,  of  claims    arising  quirements  as   affecting  stat> 
during  receivership,  666.  utory  liability,  701. 
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B  AILBO  ADS— Continued, 

Grant  of  right  of  way,  853. 

Independent  Contractors. 

Direction  by  company,  468. 
Effect  of  superintendence   by 

company,  468. 
L/iability    of    company     gen- 
erally, 467. 

Liability  for  torts  of  independ- 
ent contractors,  91. 

Purchaser  of  railroad  liable  for 
claims  arising  during  receiv- 
ership, 666. 

Taxation  of  cars  of  foreign  cor- 
porations, 874. 

Tennessee  statute  to  prevent 
accidents  on  railroads  renders 
company  failing  to  comply 
absolutely  liable,  701. 

HADliROADS  IN  STREETS. 

Abutting  owner's  right  to  com- 
pensation, 444. 

Care  due  persons  on   track,  800. 

Mutual  rights  of  companies  and 
citizens,    729. 

RATES. 

See  Carriers  of  Freight, 

REBATES. 

See  Interstate  Commerce, 

RECEIVERS. 

Conditional  order  to  retain  juris- 
diction of  claims'  arising  dur- 
ing receivership,  666. 

Purchaser's  liability  for  claims 
arising  during  receivership, 
666. 

REVERSION. 

See  Em,inent  Domain,  • 

RIGHT  OF  WAY. 

See  Telegraph  Companies, 
.  Who  may  grant,  853. 

STATIONS  AND  DEPOTS. 
Injury  to  licensee  at,  748. 

STATUTES. 

Failure  to  obey  statutory  re- 
quirements as  affecting  com- 
pany's liability,  701. 


STATUTES— (r(7w/«««<r^. 

Massachusetts  statute  as  to 
death  by  wrongful  act,  603. 

Tenn^see  statute  renders  com- 
pany failing  to  comply  with 
absolutely  liable,  701. 

SPEED. 
Evidence  as  to,  799. 

SPUR  TRACK. 

See  Eminent  Domain, 

TAXATION. 

Cars    of    foreign    corporations, 

874. 

TELEGRAPH  COMPANIES. 

Condemnation  by,  of  railroad 
right  of  way,  under  federal 
statute,  408. 

Telegraph  lines  as  public  im- 
provements, 437. 

Telephone  as  telegraph,  460. 

Use  of  Railroad  Right  of  Way. 

Damages,  422. 
Federal  statutes,  422. 
Injunction,  422. 
Legislative  authority,  422. 
Nominal  damages,  437. 

TELEPHONE. 

See  Telegraph  Companies, 

TORTS. 

Liability  of  railroads  for  torts 
of  independent  contractors,  91. 

TRESPASSERS. 

See  Children, 

Duty  of  company  to  trespasser 
on  track,  824. 

Trespassers  on  trains,  828. 

Wanton  negligence  to  trespasser 
on  track,  824. 

WAREHOUSEMEN. 
Carrier's  liability  as,  92. 

Liability  under  statute  making 
railroad  liable  for  loss  by  fire,. 
259. 

Loss  by  fire,  258. 
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ABUTTING  OWNERS. 

Easements  of,  in  highway  not 
affected  by  order  discontinu- 
ing highway. 

Central  Trust  Co.  of  N.  Y.  v, 
Hennen  (C.  C.  A.),  409. 
Injury  to  property  from  railroad 
in  street. 

Guinn  et  al,  v,  Ohio  River  R. 
Co.  (W.  Va.),437. 

ACTIONS. 

Action  for  loss  of  cattle,  placed 
by  carrier's  authority  in  its  re- 
ceiving pen,  through  defect  in 
such  pen  is  ex  delicto. 
Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne  (Ind.  Terr.),  17. 
Action  on  contract. 

Stewart  ei  al.  v,  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  (Ind.), 
28. 
Change  of  cause  of  action. 
Central  of  Ga.  Ry.  Co.  v,  Wil- 
liams (Ga.),  861. 
Dismissal  of. 
Brunswick    Grocery     Co.     v, 
Brunswick   A    W.     R.     Co. 
(Ga.),85. 
Law  controlling  in   action  for 
wrongful  death   where  injury 
and  death   occur  in  different 
states. 

Van    Doren   v,   Pennsylvania 
R.  Co.  (C.  C.  A.),  577. 
Parties  necessary  in  condemna- 
tion proceedings. 
Illinois  Cent.  R.  Co.  v.  Town 
of  Normal  (111.),  367. 
Right    of    action    for    personal 
injuries  survives  to  adminis- 
trator. 

Brown   v,    Chicago  &  N.   W. 
Ry.  Co.  (Wis.),  603. 

Stipulation    in    shipping      con- 
tract limiting  time  of  bring- 
ing, unconstitutional. 
Richardson  v.   Chicago  &  A. 
Ry.  Co.  (Mo.),  170. 

13  (N  s)  A  &  E  R  Cas— 56 


AOBNOY. 

Authority  of  shipper's  agent  to 
change  consignee  after   con- 
signment to  principal. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
National    Live-Stock    Bank 

(111.),!. 
Evidence    of    declarations     of 
agent    within    scope     of    au- 
thority admissible. 
Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne   (Ind.  Terr.),  17. 

APPEAL. 

Action  for  personal  injuries 
occurring  during  receivership 
— whether  reviewable  by  writ 
of  error. 

Thompson   v.   Northern    Pac. 
Ry.  Co.  (C.  C.  A.),  651. 
Instructions   not  a  part  of  the 
record  will  not  be  reviewed. 
Bias  V,  Chesapeake  &  O.  Ry. 
Co.  (W.  Va.),  616. 
Review. 
Chicago,  R.  I.  &  P.  R.  Co.  v. 
O'Neill  (Neb.),  371. 
Review    of    objections    to    evi- 
dence. 

Florida  Cent.  &  P.  R.  Co.  v. 
Fox  worth  (Fla.),469. 
Review  of  special  verdict. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Beck  (Ind.),  353. 

APPROPRIATION. 

See  Eminent  Domain. 

ARGUMENT  OF.  COUNSEL. 

Ground  for  reversal.  > 

St.   Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 

ASSAULT. 

Engineer    throwing    hot  water 
on  trespasser. 
Galveston,  H.  &  S.  A.  Ry.  Co. 

V.  Zantzinger  et  al,  (Tex.)^ 

840. 
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BBTTESRMEMTS. 

See  Railroad  Cotntnissions. 

BILLS  OF  LADING. 

**Actual  custody"  of  gfoods. 
Texas  A  P.  Ry.  Co.  v,  Clay- 
ton et  al,  (U.  S.),  236. 
Admissibility  of  evidence  to  ex- 
plain or  contradict. 
Lake  Shore  &  M.   S.  R.  Co.  v. 
National    Live-Stock    Bank 

(Ill.),l. 
Bill  not  signed  by  shipper. 
Central  of    Ga.    Ry,    Co.    v. 
Kavanaugh  et  al,  (C.  C.  A.), 
119. 
Carrier     must     affix     revenue 
stamp  to. 

Att'y-Ge'n.  ex  reL  Moore  et  al. 
t\      American      Exp.       Co. 
(Mich.),  95. 
Consignee's    right   to    recovery 
not  dependent  on. 
Alabama  Mid.  Ry.  Co.  v.  Dar- 
by <?/ a/.  (Ala.),  105. 
Ownership  of  goods  consigned 
to  shipper  is  questi6n  for  jury. 
Missouri  Pac.  Ry.  Co.  v,   Lau 
(Neb.).  108. 

Parole  evidence  to  vary  shipping 
contracts  and. 

Stewart  etaL  v,  Cleveland,  C, 
C.  &  St.  L.   Ry.  Co.  (Ind.), 
28. 
Presumption    of    ownership   of 
goods  consigned  to  shipper. 
Missouri  Pac.  Ry.  Co.  v,  Lau 
(Neb.),  108. 
Through   bill   governed   by  lex 
loci. 

Central    of    Ga.    Ry.    Co.    v. 
Kavanaugh   et  aL  (C.  C.  A.), 
119. 

Through  bill    issued   by   initial 
carrier     renders     connecting 
carriers  liable  severally. 
Cincinnati,  N.  O.  &  T.  P.  Ry. 

Co.   z/.   N.   K.  Fairbanks   & 

Co.  (C.  C.  A.),  179. 
Verbal  contract   with  terminal 
carrier  not  superseded  by  bill 
of  lading  of  initial  carrier. 
St.  Louis  &  S.  W.   Ry.  Co.  v, 

Elgin   Con.  Milk  Co.   (111.), 

112. 


See  Evidence. 

BITBDBN  OP  PROOF. 

See   Contributory  Negligence. 

Negligence. 

Jacobson  v,  Wisconsin,  M.   A 
P.  R.  Co.  (Minn.),  228. 

OARBIESRS  OF  GOODS. 

See  Bills  of  Lading. 

Wa  rehousemen . 

Change  of    consignee  by  ship- 
per's agent  after  consignment 
to  principal. 
Lake  Shore  &  M.  S.  R.  Co.  v. 

National    Live-Stock  Bank 

(lU.),   1. 
Contract    of,   for    carriage    of 
goods  must  have  mutuality. 
Missouri,  K.  &  T.  Ry.  Co,  v. 

Bagley  (Kan.),  259. 
Contract  not  to  carry,    to   pre- 
vent competition,   not  allow- 
able. 
Cumberland  Tel.  &  Tel.  Co.  v. 

Morgan's    L.   &  T.   R.   Co. 

(La.),  71. 

Cotton  on  carrier's  wharf 
awaiting  transportation  by 
steamboat  company  is  in 
carrier's  "actual  custody." 
Texas  &  P.  Ry.  Co.  v.  Clay- 
ton ^/  al.  (U.  S.),  236. 

Discrimination. 

Recovery  for  overcharge. 
Murray  v.  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  278. 
Failure  to  notify  consignee. 
Alabama    Mid.    Ry.    Co.     v. 
Barhy  et  al.  (Ala.),  105. 
Fixing  rates. 
Mannheim  Ins.  Co.  v.   Brie  & 
W.   Transp.     Co.     (Minn.), 
161. 

Foreign  cars  do  not   alter  car- 
rier's liability. 
Cincinnati,  N.  O.  &  T.  P.  Ry. 

Co.   V.  N.  K.  Fairbanks    & 

Co.  (C.  C.  A.),  179. 

Liability  of  carrier  for  loss  of 
goods  On  its  wharf  while 
awaiting  transportation  by 
steamboat  company  is  that  of 
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CARRIERS  OP  QOOI>a— Con- 

tinued, 

common    carrier,     not    ware- 
houseman. 

Texas  &  P.  Ry.  Co.  v.  Clay- 
ton etal,  (U.  S.),  236. 

Limitation  of  Liability. 

Burden    on  carrier     to  show 
due  care. 

Louisville  &  N.  R.  Co.  v, 
Gidley  (Ala.),  214. 
Carrier  exempted  from  loss  of 
g^oods  by  fire  is  not  required 
to  keep  sufficient  watch  to 
preserve  goods  against  loss 
by  fire. 

Louisville  Sl  N.   R.   Co.   v, 
Gidley  (Ala.),  214. 
Consideration. 
Mannheim  Ins.  Co.  v,   Grie 
&  W.  Transp.  Co.  (Minn.), 
161. 
Consideration     necessary      to 
render  limitation  valid. 
Richardson  v,  Chicago  &  A. 
Ry.  Co.  (Mo.),  170. 

•  Loss  of  goods  by   fire   through 
failure  to  ship. 
Louisville  &  N.  R.  Co.  v,  Gid- 
ley (Ala.),  214. 

Mandamus  to   compel   carriage. 
Cumberland  Tel.  &  Tel.  Co.  v, 
Morgan's  L.   A  T.   R.    Co. 
(La.),  71. 

Notice  of  loss  provision  not  en- 
forceable where  conduct  of 
carrier  renders  the  giving  of 
notice  impracticable. 
Richardson  z/.  Chicago  &  A. 
Ry.  Co.   (Mo.),  170. 

Reasonableness  of  rates. 

Mannheim  Ins.  Co.  v.  Brie  & 
W.  Transp.  Co.  (Minn.), 
161. 

Refusal  to  deliver. 
Alabama    Mid.     Ry.     Co.     v. 
Darby  ei  aL  (Ala.),  105. 

Revenue  Tax. 

Carrier  cannot  compel  pay- 
ment by  shipper  by  increas- 
ing rates. 

Att*y-Gen.  ex  rel.  Moore  et 
aL  V.  American  Exp.  Co. 
(Mich.),  95. 


I 
CARRIERS  OF  GOODS— C(?ii- 

tinned. 

Mandamus  to  compel  carriage 
of  goods  where  shipper  re- 
fuses to  pay  for  revenue 
stamp. 

Att*y-Gen.  ex  rel,  Moore  et 
al,  V,   American  Kxp.  Co. 
(Mich.),  95. 
Revenue  stamps    payable  by 
shipper. 

Crawford  v,  Hubbell  (C.  C), 
92. 
Stamp  must  be  affixed  by  car- 
rier. 

Att'y-Gen.     ex  rel,     Moore 
et  al.   V,   American   Exp. 
Co.  (Mich.),  95. 
Shipping  receipts  obtained  after 
shipment    with  different  con- 
signee   named  do  not  entitle 
holder  to  recover   for  failure 
to  carry    and  deliver    in   ac- 
cordance with   terms  of  such 
receipts. 

Lake  Shore  Sl  M.  S.  R.  Co.  v. 
National   Live-Stock    Bank 

(111.).  1. 
Statutory  liability    for   loss  of 

goods  b3'  fire. 

Walker  et    al,  v,    Eikleberry 

(Okla.),253. 

Stipulation  of  shipping  contract 
limiting    time    for    bringing 
action  unconstitutional. 
Richardson  v,  Chicago  &  A. 
Ry.  Co.  (Mo.),  170. 

OARRIBRS  OF  LIVE  STOCK. 

Actions  for  loss  of  cattle  through 
defective  receiving  pens  is 
ex  delicto. 

Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne  (Ind.  Terr.),  17. 

Free  transportation  of  shippers 
— Kansas  statute. 
Atchison,  T.  &  S.  F.   Ry.  Co. 
V,  Campbell  (Kan.),  69. 
* 'Horse"      does      not      include 
"jack.'' 

Richardson  v.  Chicago  A   A. 
Ry.  Co.  (Mo.),  170. 
Kansas  statute  as  to  transporta- 
tion of  diseased  cattle. 
Missouri,  K.   &  T.  Ry.  Co.  v. 
Habere/ tf/.  (U.  S.),37. 
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OARBIBRS  OF  LIVE  STOCK 
— Continued, 

Limitation  of  Liability. 

Burden  of  proving  neg-lig-ence. 
Mitchell  V.  Carolina  Cent. 
R.  Co.  (N.  Car.),  201. 
Validity  where  same  rate  has 
been  granted  other  shippers 
without  limitation  of  liabil- 
ity. 

Stewart  et  aL  v,  Cleveland, 
C,  C.  &  St.   L.   Ry.   Co. 
(Ind.),28. 
Placing  cattle  in  receiving  pen 
as  delivery. 

Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne  (Ind.  Terr.),  17. 

OATTIiE  PENS. 

See  Carriers  of  Live  Stock, 

OEBTIFIED  QUESTIONS. 
Sufficiency. 
Galveston,  H.  &  S.  A.  Ry.  Co. 
V,  Zantzinger  et  at,  (Tex.), 
840. 

OHABTEB. 

Pleading  and  proving  in  action 
by  foreign  corporation. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Ala.),  423. 

CHILDREN. 

Care  required  of. 
Weldon   v,    Philadelphia,    W. 
&  B.  R.  Co.  (Del.),  759. 
Contributory  negligeofce. 

Smith  V.  Pittsburgh  &  W.  Ry. 
Co.  (C.  C.),716. 
Imputed  negligence  of  parents. 
Bias  z/.  Chesapeake  &  O.  Ry. 

Co.  (W.  Va.),  616. 
Ploof  V,  Burlington  Traction 
Co.  (Vt.),  702. 
Negligence  of  parents  in  al- 
lowing child  to  run  on  street 
is  not  proximate  cause  of 
its  death. 

Ploof  V,  Burlington  Traction 
Co.  (Vt.),702. 
Parent  may,  in  action  for  death 
of  minor  child  by  wrongful 
act,  recover  for  benefits  which 
he  might  have  reasonably  ex- 
pected   to  receive    from    the 


OBIiSD^'E[&— Continued. 

child  after  attaining  its  ma- 
jority. 
Texas  &  P.  Ry.  Co.  v.  Wilder 

et  at,  (C.  C.  A.),  520. 
Trespassing    on    freight    car — 
sufficiency  of  evidence. 
Underwood  v.  Western  &  A. 

R.  Co.  (Ga.),  739. 
Witnesses. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V,  Waren  (Ark.),  729. 

OIROUIT  COURTS. 
See  Jurisdiction. 

COLLISIONS. 

Care  to  be  exercised  to  avoid. 
Highland  Ave.  &  B.  R.  Co.  v. 
Swope  (Ala.),  856. 

COMITY. 

Construction  of  federal  statutes. 
Southern  Ry.  Co.  v.  Harrison 
(Ala.),  270. 

COMPETITION. 

Contract  of  carrier  not  to  carry, 
to  prevent  competition,  not 
enforceable. 

Cumberland  Tel.  &  Tel.  Co. 
V,  Morgan's  L.  &  T.  R.  Co. 
(La.),  71. 

CONDEMNATION. 

See  Eminent  Domain, 

CONNECTING  CARRIERS. 

Complaint  in  statutory  action 
against  terminal  carrier. 
Cave  V.  Carolina  Mid.  Ry.  Co. 
(S.  Car.),  195. 
Liability  of  first  carrier  for  loss 
of  goods  on  its  wharf  while 
awaiting  transportation  by 
second  carrier. 

Texas  &   P.  Ry.  Co.  v.  Clay- 
ton ^r/ «/.  (U.  S.),  236. 
Liability     under    through     bill 
issued  by  initial  carrier  is  sev- 
eral, not  joint. 

Cincinnati,  N.  O.  &  T.  P.  Ry. 

Co.  V.  N.   K.    Fairbanks  & 

Co.  (C.  C.  A.),  179. 

Power    conferred    on    railroad 

commission    to    require  joint 

rates  of. 
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OONNEOTING     OARBIBBS— 
Continued, 

Jacobson  v,  Wisconsin,  M.  & 

P.  R.  Co.  (Minn.),  228. 
Presumption  as  to  initial  car- 
rier's liability. 
Cincinnati,  N.  O.  &  T.  P.  Ry. 

Co.   V,   N.   K.  Fairbanks  & 

Co.  (C.  C.  A.),  179. 
Whether  liable  for  losses  beyond 
their  own  lines. 
Hoffman  ei  al,  v.   Union  Pac. 

Ry.  Co.  (Kan.),  220. 

OONNBOTINa  SWITCHES. 
See  /Railroad  Cofntnissions, 

CONSOLIDATION. 

Effect  of  consolidation   of  cor- 
porations   on     limitation     of 
actions. 
Kansas  City,  W.  &  N.  W.  R. 

Co.   V,   Way  et    al,    (Kan.), 

363. 

CONSTRUCTIVE     APPRO- 
PRIATION. 

Erection  of  telegraph  poles  as 
evidence  of  railroad  com- 
pany's intention  to  appropri- 
ate land. 

Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Beck  (Ind.),  353. 

CONTRACTS. 

Actions  on. 
Stewart^/  al.  v,  Cleveland,  C, 
C.  &  St.  Iv.  Ry.  Co.  (Ind;), 
28. 
Contract  of  carrier  not  to  carry 
for  others,  in  order  to  prevent 
competition,   not  enforceable. 
Cumberland  Tel.  &  Tel.  Co.  v, 
Morgan's   L.  &  T.   R.   Co. 
.    (La.),  71. 
Want  of  mutuality. 
Missouri,  K.  &  T.  Ry.  Co.  v, 
Bagley  (Kan.),  259. 

CONTRIBUTORY      N  E  O  L I- 
OENCE. 

Burden  of  proof. 
Leonard  v,  Boston  &  A.  R.  R. 
(Mass.),  825.         ' 
Children. 

Smith  V,  Pittsburgh  &  W.  Ry. 
Co.  (C.  C),  716. 


CONTRIBUTORY   NEGLI- 
GENCE— Continued, 

Defense  to  negligence. 
Little  Rock  &  Ft.   S.  Ry.  Co. 
V,  Smith  (Ark.),  699. 
Defense  to  negligence  in  failing 
to  comply  with  statutory  pro- 
vision as  to  lookout. 
Little  Rock  &   Ft.  S.  Ry.  Co. 
y.  Smith  (Ark.),  699. 
Intoxication    of    trespasser    on 
track  is  no  defense  to. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Jordan  (Ark.),  681. 
Mitigation  of  damages. 
Florida  Cent.  &  P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 
Non-suit. 
Plunkett    V.    Central    of  Ga. 
Ry.  Co.  (Ga.\861. 
Not  a  defense  to  action  by  tres- 
passer to  recover  for  injuries 
caused  by  willful  negligence 
in  ejecting  him. 
Illinois  Cent.  R.  Co.  v.  King 
(111.),  829. 
Question  of  fact. 
Thompson    v.   Northern   Pac. 
Ry.  Co.  (C.  C.  A.),  651. 
Sufficiency  of  evidence. 
Knapp  V,   Chicago  &  W.   M. 
Ry.  Co.  (Mich.),  857. 
Trespasser  forced  by  pain  and 
fear  to  jump  from  'train   not 
guilty  of  contributory   negli- 
gence. 

Galveston,    H.   &   S.   A.    Ry. 
Co.     V,    Zantzinger    et   at, 
(Tex.),  840. 
When  question  of  law. 
Johnson  v,  Rio  Grande  &  W. 
Ry.  Co.  (Utah),  691. 

COUNTY. 

See  Highways, 

CROSSINGS. 

Backing  train  across  street  with- 
out lookout  is  negligence. 
Florida  Cent.  &   P.   R.  Co.  v. 
Foxworth  (Fla.),  469. 

Company  not  bound  to  higher 
degree  of  care  to  infirm  person 
at  crossing,  where  they  have 
no  knowledge  of  his  infirmity. 
Green  et  al,  v.  Southern  Pac. 
Co.  (Cal.),511. 
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OBXyO&l^OS-Continued, 

Construction    of,   over    private 
road  as  invitation    to    cross. 
Dublin  ei  a/,  v.  Taylor,  B.  & 
H.  Ry.  Co.  et  aL  (Tex.),  461. 
Duty  to  station    lookout    while 
switching  cars  at. 
Florida   Cent.   &   P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 
Failure  to  observe  statutory  pre- 
cautions   causing    injury    to 
person  near  crossing. 
Florida  Cent.   &  P.  R.   Co.  v. 
Foxworth  (Fla.),  469. 
Measure  of    damages  for  con- 
struction   of,    over    right    of 
way. 

Illinois  Cent.  R.  Co.  v.  Town 
of  Normal  (111.),  367. 

Measure  of  damages   for  cross- 
ing over  highway. 
Richmond,  N.,  I.  &  B.  R.  Co. 
r.  Estill  County   (Ky.),  365. 

Opening  between  cars  as  invita- 
tion to  cross. 

Weldon  v.  Philadelphia.  W.  & 
B.  R.  Co.  (Del.),  759. 

Presumption  as  to  opening  be- 
tween cars  being  invitation  to 
cross. 

Weldon  v,  Philadelphia,  W.  & 
B.  R.  Co.  (Del.),  759. 

Proximate  cause  where  person 
near  crossing  who  failed  to 
look  and  listen  is  injured  by 
failure  of  company  to  observe 
statutory  precautions. 
Florida  Cent.  &  P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 

Signals. 
Green  et  al,  v.  Southern  Pac. 
Co.  (Cal.),Sll. 

Street    crossing   right  of  way. 
Illinois  Cent.  R.   Co.  v.  Town 
of  Normal  (111.),  367. 

DAMAGBS. 

See  Death  by    Wrongful  Act. 

Eminent  Domain, 

Railroads  in  Streets, 

Contributory  negligence  miti- 
gating. 

Florida  Cent.  &  P.  R.  Co.  v. 
Foxworth  (Fla.),  469. 


DAMA0BS-O;7//»tfd'</. 

Disfigurement     injuring     mar- 
riage prospects. 
Smith  V.  Pittsburgh  &  W.  Ry. 
Co.  (C.  C.),716. 

Earnings  and  expenses  during 
infancy. 

St.  Louis,  I.  M.  &  S.   Ry.  Co. 
V,  Waren  (Ark.),  729. 

Excessive  damages. 
Cobb   V,   St.   Lrouis  &  H.  Ry. 

Co.  (Mo.),  632. 
Guinn  et  aL  v,  Ohio  River  R. 

Co.  (W.  Va.),437. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V,  Waren  (Ark.),  729. 

Interest    on    probable    loss    of 
earnings  and  expenses. 
St.  Louis,  I.  M.  &  S.  l«y.  Co. 
V,  Waren  (Ark.),  729. 

Loss  of  leg. 
Sloniker  ^^    Great    Northern 
Ry.  Co.  (Minn.),  819, 

Smith  V,  Pittsburgh  &  W.  Ry. 
Co.  (C.  C.),716. 

Measure  of,  in  action  for  per- 
sonal injuries. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 

Medical  expenses  in  action  for 
personal  injuries. 
Cobb  V,  St.  Louis  &  H.  Ry.  Co. 
(Mo.),  632. 

Pleading.  ^ 

Smith  V,  Pittsburgh  &  W.  Ry. 
Co.  (CO,  716. 

Province  of  court  as  to  amount 
of  verdict. 

Smith  V,  Pittsburgh  &  W.  Ry. 
Co.  (C.  C.),716. 

Recovery  of  earnings  and  ex- 
penses limited  to  life  expec- 
tancy. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 

Remittitur. 

Smith   V,   Pittsburgh  &  W. 
Ry.  Co.  (C.  C),  716. 

Remittitur  not  granted  where 
right  to  recover  is  not  free 
from  doubt. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 
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DEATH    BY   l^RONaFHIi 
ACT. 

Action  by  widow  under  Florida 
statute. 

Florida  Cent.   &  P.   R.  Co.  v. 
Fox  worth  (Fla.),469. 
Administrator's  authority — pre- 
sumptions. 

Nohrden  v.  Northeastern  R. 
Co.  (S.  Car.),  557. 

Damages. 

Elements  of  damage. 
Green  ei  aL  v.  Southern  Pac. 

Co.  (Cal.),  511. 
May  V,  West  Jersey  &  S.  R. 
Co,  etaL  (N.  J.),  517. 
Elements  of  damage  in  action 
by  widow. 

Florida  Cent.  &  P.  R.  Co.  v. 
Fox  worth  (Fla.),469: 

Evidence  of  dependence. 
Chicago,  P.  &  St.  Iv.  R.  Co. 

V,  Woolridge  (111.),  501. 
Green  et  aL  v.  Southern  Pac. 

Co.  (Cal.),511. 

Excessive  damages. 
May  V,  West  Jersey  &.  S.  R. 
Co.  etaL  (N.  J.),  517. 

Negligence  and  contributory 
negligence  as  affecting. 
Florida  Cent.  &  P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 

Pecuniary  injury. 
Chicago,  P.  &  St.  U  R.  Co. 
V,  Woolridjre  (111.),  501. 

Recovery  for  benefits  expected 
of    minor    child     after    he 
should  reach  his  majority. 
Texas  &      P.      Ry.    Co.   v. 

Wilder  et  al.   (C.   C.   A.), 

520. 

Right  of  brothers  and  sisters 
to  recover. 

Brown   v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  603. 

Right  to  recover  death  loss 
must  be  clearly  given  by 
statute. 

Brown  z\  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  603. 

Statutory  right  to  recover  not 
exclusive. 

Brown  v,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  603. 


DEATH  BY  WRONGFUL  ACT 
— Continued, 

Exemplary  damages. 
Garrick  z/.  Florida  Cent.  &  P. 

R.  Co.  (S.  Car.),  541. 
Nohrden   v.    Northeastern   R. 

Co.  (S.  Car.),  557. 
Federal  jurisdiction  to  enforce 
penal  statute  as  to/ 
Perkins  v,  Boston  &  A.  R.  Co. 

(C.  C.),601. 
L/aw  controlling    where  injury 
and    death    are    in    different 
states. 
Van   Doren   v,    Pennsylvania 

R.  Co.   (C.  C.  A.),  577. 
L/imitation  of  action. 
Bachman    v,   Philadelphia   & 

P.  R.  Co.  et  al,  (Pa.),  563. 
Chesapeake  &  O.   Ry.  Co.  v, 

Kelley's  Adm'r  (Ky.),  568. 
Clare  v.  New  York  &  N.  E.  R. 

Co.  (Mass.),  569. 
Glover  v.  Savannah,  F.  &  W. 

Ry.  Co.  (Ga.),  566. 
Hoover's  Adm*x  v,  Chesapeake 

&  O.  Ry.  Co.   (W.  Va.),573. 

Pleading.  • 
Nohrden   v.   Northeastern   R. 
Co.  (S.  Car.),  557. 

{^resumption     as    to   cause    of 
death. 

Highland  Ave.  &  B.  R.  Co.  v, 
Swope  (Ala.),  856. 

Presumption  of  due  care. 
McVey   v,    Chesapeake  A   O. 
Ry.  Co.  (W.  Va.),  788. 

Presumption  of  negligence. 
Strom  V,  Georgia  R.  &  B.  Co. 
(Ga.),849. 

DBOIiABATIONS. 

Evidence  of  declaration  of  de- 
ceased agent. 

Missouri,  K.  AT.    Ry.   Co.  v. 
Byrne  (Ind.  Terr.),  17. 

DEEDS. 

Deeds  of   correction    and    con- 
firmation. 

Pittsburgh,    C,    C.   &   St.   Lr. 
Ry.  Co.  V,  Beck    (Ind.),  353. 

Description  of  premises. 
Pittsburgh,   C,     C.  &   St.   L. 
Ry.  Co.  V,  Beck    (Ind.),  353. 
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DEFENSES. 

Violation  of  interstate  com- 
merce law,  if  a  defense,  must 
be  pleaded. 

Missouri,  K.  &  T.  Ry.  Co.   v, 
Bagley  (Kan.),  259. 

DEPOSITIONS. 

See  Evidence, 

DISEASED  CATTIiE. 

See  Carriers  of  Live  Stock, 

EJECTION. 

See  Trespassers, 

EMI^tTENT  DOMAIN. 

Appropriation   of  land  devoted 
to  prior  public  use. 
Northwestern  Tel.   Exch.  Co. 

V,  Chicago,  M.  &   St.  P.  Ry. 

Co.  (Minn.),  449. 
Appropriation  of    land  devoted 
to  prior  public  use  cannot  be 
made  unless  necessity   there- 
for is  shown. 
Northwestern  Tel.  Exch.   Co. 

V,   Chicag-o,  M  &  St.    P.  Ry. 

Co.  (Minn.),  450. 

Consolidation  of     railroads    as 

affecting  limitation   of  action 

ii;L  condemnation  proceedings. 

Kansas  City,  W.  &  N.    W.    R. 

Co.   V,  Way  et  al,     (Kan.), 

363. 

Damages. 

Assumption      that      damages 

will  be  nominal. 

Postal    Tel.    Cable    Co.    v. 
Southern  Ry.  Co.   (C.  C), 
417. 
Danger  from  fire. 

Hamilton  et  al,  v,  Pittsburg, 
B.  &.  L.  E.  R.  Co.   (Pa.), 
376. 
Elements  of. 

Chicago,  R.  I.  &  P.  R.  Co. 
V,  O'Neill  (Neb.),  371. 

Hamilton   et  al,     v,     Pitts- 
burg,  B..&  L.   E.  R.  Co. 
(Pa.),  376. 
Evidence  of  benefit  to  plain- 
tiffs by  construction  of  road. 

Hamilton  et  al,  v,  Pitts- 
burg, B.  &  L.  E.  R.  Co. 
(Pa.),  376. 


EMINENT  DOMAIN— a?«/i«'flf. 

Evidence  of  plans  for  future 
use  of  land. 
Union   Term.  R.  Co.  v,  Peet 

Bros.     Mfg.    Co.     (Kan.), 

851. 
Highway     crossing — measure 
of  damages. 
Richmond,   N.,   I.   &   B.   R. 

Co.  V,  Estill  County  (Ky.), 

365. 
Injury,  by  change  of  roadbed, 
to  well    on   land     not  con- 
demned. 
Sheldon    v,  Boston  &   A.  R. 

Co.  (Mass.),  390. 
Injury   to  part    of  tract   not 
taken. 
Union   Term.  R.  Co.  v,  Peet 

Bros.   Mfg.     Co.     (Kan.), 

851. 

Market  value. 
Rock  Island  &  P.  Ry.  Co.  v, 
Leisy   Brewing  Co.   et  al, 
(111.),  340. 

Measure  of. 
Chicago,  R.  I.  &  P.  Ry.  Co. 

•z/.  O'Neill  (Neb.),  371. 
Chicago,  R.  I.  &  P.  Ry.  Co. 

v,  Sturey  (Neb.),  849. 
Illinois  Cent.  R.  Co,  v.  Town 
of  Normal  (III.),  367. 

Opinion  of  witness  as  to  bene- 
fit to  land. 
Sewell    et    al.   v,    Chicago 

Term.  Trans.  R.  Co.  (111. ), 

387. 

Paralleling  of  highway  by  rail- 
road gives  county  no  right 
of  action  for. 
Richmond,   N.,   I.   &  B.    R. 

Co.  v,  Estill  County  (Ky.), 

365. 

Pleading. 
Pittsburgh,  C,  C.  &  St.  L. 
Ry.   Co.    v.    Beck    (Ind.), 
353. 

Preference  of  judgment   for, 
over  prior  mortgage. 
Central  Trust  Co.  of  N.  Y. 
v,  Hennen  (C.  C.  A.),  409. 

Recovery  of  present  .and  fu- 
ture damages  by  one  action. 
Chicago,   R.  I.   &  P.    R.  Co. 

v.  O'Neill  (Neb.),  371. 
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EMINBNT  TyOMAIN—Coniin'd.    EMINENT  DOMAIN-  Coniin'd, 


Rental  value. 
Chicagro,  R.  I.  &  P.  Ry.  Co. 
V,  Sturey  (Neb.),  849. 
Specnlative  proftU. 
Hamilton  et  al.  v,  Pittsbucg", 
B.  &.  L.  E."  R.  Co.   (Pa.), 
376. 
Taking*  of   railroad    rig^ht  of 
way  by  teleg'raph  company. 
Mobile  &  O.  R.   Co.  ^.  Pos- 
tal Tel.  Cable  Co.    (Ala.), 
423. 
Value  of  land. 

Shreveport  &.  R.  R.  Val.  Ry. 
Co.  V,  Hinds  et  al.  (La.), 
325. 
Value  of  land  must  be  kept 
distinct  from  damag'es. 
Shreveport  &  R.  R.  Val.  Ry. 
Co.  V,  Hinds  et  al,  (La.), 
325. 

Verdicts  not   disturbed  where 

evidence  is  conflicting  and 

damag'es  are  not  excessive. 

Illinois  Cent.  R.  Co.  v.  Town 

of  Normal  (111.),  367. 

Verdict  not  disturbed  where 
evidence  is  conflicting  and 
jury  has  viewed  premises. 
Rock  Island  &  P.  Rv.  Co.  v, 

Leisy  Brewing  Co.  et  al, 

(111.),  340. 

Decree  effecting  equitable  con- 
demnation. 
Western    Union    Tel.    Co.   v, 

Ann  Arbor  R.  Co.   (C.  C.  A) , 

395. 

Erection  of  telegraph  poles  as 
evidence  of  intention  to  appro- 
priate. 

Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Beck  (Ind.),  353. 

Estate  acquired   by   condemna- 
tion. 
Shreveport  &  R.   R.   Val.  Ry. 

Co.   V,    Hinds   et  al,    (La.), 

325. 

Estate   to   be  acquired   by  rail- 
road condemning  right  of  way. 
Shreveport  &  R.  R.  Val.  Ry. 
Co.  V,  Hinds  ^/ a/.  (La.),  325. 

Estimate  of  cost  of  proposed  im- 
provement need  not  be  stated 
in  petition  by  town  to  condemn 


land  for  street  across  right  of 
way. 

Illinois  Cent.  R.  Co.  v.  Town 
of  Normal  (111.),  367. 
Exercise  of  right  by  corporation 
whose  stock  is  owned  by  aliens. 
Northwestern  Tel.  Exch.  Co. 
V,  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Minn),  449. 
Judgment  against  company  not 
binding  on  trustees  and  bond- 
holders under  a  mortgage,  who 
were  not  parties  thereto,  in  a 
suit  to  foreclose    such   mort- 
gage. 

Central  Trust  Co.  of  N.  Y.  v, 
Hennen  (C.  C.  A.),  409. 
Persons  whose  interest  is  subse- 
quently   discovered    are    not 
necessary  parties. 
Illinois  Cent.  R.  Co.  v.  Town 
of  Normal  (111.),  367. 
Pleading. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.    (Ala.),  423. 
Spur  track  as  public  use. 
In  re  Minneapolis  &  St.  L*  R. 
Co.  V,  Nicolin    (Minn.),  445. 
Street  crossing  through  section - 
house  on  right  of  way. 
Illinois  Cent.  R.  Co.  v,  Towa 
of  Normal  (111.),  367.    . 
Sufliciency  of  evidence. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.   Cable  Co.   (Ala.),  423. 

Telegraph  companies  condemn- 
ing railroad  right  of  way. 
Mobile  &  O.  R.  Co.  v,  Postvl 

Tel.   Cable  Co.    (Ala.),  423. 
Northwestern  Tel.  Exch.  Co. 

V,  Chicago,  M.  &  St.  P.  Ry. 

Co.  (Minn.),  449. 

ERROR. 

See  Appeal, 

ESTOPPEL. 

Carrier  not  estopped  to  explain 
or  contradict  bill  of  lading  or 
shipping  receipt  where  the 
goods  were  not  actually  re- 
ceived. 
Lake  Shore  &  M.  S.  R.  Co.  v. 

National    Live-Stock   Bank 

(Ill.)»  1. 
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EVIDENCE. 

Alabama  Mid.  Ry.  Co.  v.  Dar- 
by ^/ a/.  (Ala.),  105. 
Contributory  ueglig-ence. 
Knapp   z/.    ChicajETO  &  W.   M. 

Ry.  Co.  (Mich.),  857. 
Damag-es  in  condemnation  pro- 
ceedings. 
Union  Term.    R.  Co.  z/.   Peet 

Bros.   Mfg.  Co.  (Kan.),  851. 

Declarations  of  deceased  agent. 

Missouri,  K.  &  T.  Ry.  Co.  v. 

Byrne  (Ind.  Terr.),  17. 
Dependence,  in  action  for  death 
by  wrongful  act. 
Chicago,  P.  &  St.  L.  R.  Co.  v, 

Woolridge  (111.),  501. 
Green  et  al.  v.  Southern  Pac. 

Co.  (Cal.),  511. 
Depositions    of    accessible  wit- 
nesses. 
Texas  &  P.  Ry.  Co.  v.  Wilder 

et  al,  (C.  C.  A.),  520. 
Krror  in  admitting,  is  harmless 
where  the  fact  was  otherwise 
proven  by   testimony  not  ob- 
jected to, 
Garrick  v.  Florida  Cent.  &  P. 

R.  Co.  (S.  Car.),  541. 
Error  to  admit  evidence  of 
benefit  to  plaintiffs  from  con- 
struction of  road  in  action  to 
recover  for  condemnation  of 
land. 
Hamilton  el  al.  r.   Pittsburg, 

B.   &  L.   E.   R.   Co.    (Pa.), 

376. 
Evidence  admissible  under  gen- 
eral allegation  of  negligence. 
Highland  Ave.  &  B.  R.  Co.  v. 

Swope  (Ala.),  856. 

Expert  evidence. 
Cobb   V,    St.   Louis   &  H.  Ry. 

Co.  (Mo.),  632. 
St.  Louis  &  S.  W.  Ry.  Co.  v. 

Elgin  Con.  Milk  Co.   (111.), 

112. 

Expert  knowledge  not  required 
to  testify  to  speed  of  train. 
McVey  v,    Chesapeake    &   O. 
Ry.  Co.  (W.  Va.),788. 

Harmless  error. 
Chicago,  R.  I.  &  P.  R.  Co.  v. 

O'Neill  (Neb.),  371. 
Pittsburgh,   C,   C.   &   St.   L. 

Ry.  Co.  V.  Beck  (Ind.),  353. 


E  VIDBNOB—  Continued, 

St.  Louis  &  S.  W.  Ry.  Co.  i\ 
Elgin   Con.  Milk  Co.  (111.), 
112. 
Immaterial  evidence. 
Pittsburgh,   C,   C.   &   St.   L. 
Ry.  Co.  V,  Beck  (Ind.),  353. 
Medical  books. 
Bixby  V,  Omaha  &  C.  B.  Ry. 
&  Bridge  Co.  (Iowa),  748. 
Newly-discovered  evidence. 
Louisville     &    N.    R.   Co.    v, 
Tinkham's  Adm'x  (Ky.),800. 
■    Opinion  of  witness  as  to  benefit 
to  land  from  construction   of 
road. 

Sewell  et  al,  v.  Chicago  Term. 
Trans.  R.  Co.  (III.),  387. 
Parole  evidence  to  vary  shipping 
contracts  and  bills  of  lading. 
Stewart  et   al,   v,   Cleveland, 
C,  C.    &    St.    L.    Ry.    Co. 
(Ind.),  28. 
Person   familiar  with    locus  in 
quo  may  testify  as  to  it. 
Baltimore  &  O.  R.  Co.  v.  Hel- 
lenthal  (C  C.  A  ),  774. 

Reasonableness  of  state  rates. 
Northern    Pac.     Ry.    Co.    v. 
Keyes  et  al,  (C.  C),  128. 

Sufficiency  of. 
Cobb  V,  St.   Louis  &  H.  Ry. 

Co.  (Mo.),  632. 
Underwood  v.  Western    &  A. 
R.  Co.  (Ga.),  739. 

Sufficiency  of,  in  condemnation 
proceeding. 

Mobile  &  O.  R.   Co.  v.  Postal 
Tel.  Cable  Co.  (Ala.),  423. 

Testimony  as  to  physical  condi- 
tion of  scene  of  accident  and 
its  surroundings  is  admissible. 
Bias  V,  Chesapeake  &  O.  Ry. 
Co.  (W.  Va.),616. 

Wanton  negligence. 
Sloniker    v.    Great    Northern 
Ry.  Co.  (Minn.),  819. 

Weight  of,  on  appeal. 

Mitchell  V,  Carolina  Cent.  R. 
Co.  (N.  Car.),  201. 

EXCEPTIONS. 

Form  of. 
Garrick  v,  Florida  Cent.  &  P. 
R.  Co.  (S.  Car.),  541.' 
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BXOBPTIONS—  Continued, 

General  ex!ceptions. 
Pierce  v.  North  Carolina  R. 
Co.  (N.  Car.),  666. 
Greneral  objections. 
Baltimore  &  O.  R.  Co.  v,  Hel* 
lenthal  (C.  C.  A.),  774. 

Waiver  of  objections. 
Bias  V.  Chesapeake  &  O.  Ry. 
Co.   (W.  Va.),616. 

EXEMPLAB7  DAMAGES. 
See  Death  by  Wrongful  Act. 

BXPEBIMENTa 
See  Trial, 

EXPERT  EVIDENCE. 
See  Evidence, 

FEDERAL  COURTS. 

'  See  Jurisdiction, 

Decisions  of  state  courts  based 
on  supposed  rules  of  common 
law  are  not  binding-  on  fed- 
eral courts. 

Murray  v.  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  278. 

Jurisdiction. 

Postal  Tel.  Cable  Co.  v.  South- 
ern Ry.  Co.  (C.  C),  417. 

Jurisdiction  to  enforce  penal 
statute  as  to  death  by  wrong- 
ful act. 

Perkins  v,  Boston  &  A.  R.  Co. 
(C.  C),  601. 

Pleading  and  practice  in   state 
courts  not  binding  on. 
Van  Doren   v,   Pennsylvania 
R.  Co.  (C.  C.  A.),  577. 

FEDERAL  JURISDICTION. 

Importation  of  diseased  cattle. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Hsiher  etal.  (U.  S.),  37. 

FELLOW  SERVANTS. 

Expressman  not  fellow-servant 
of  trainmen. 

Cobb   V.  St.  Louis  &   H.   Ry. 
Co.  (Mo.),  632. 

FOREIGN  CARS. 

See  Carriers  of  Goods, 


FOREIGN    CORPORATIONS* 

• 

Pleading  and  proving  charter. 
Mobile  &  O.  R.  Co.   v.   Postal 
Tel.  Cable  Co.  (Ala.),  423. 

Situs  of  cars  for  taxation. 
Union  Refrig.  Trans.   Co.   v. 
Lynch,     County     Treas.^ 
(Utah),  868. 

HIGHWAYS. 

Discontinuance  of,  does  not 
affect  easements  of  adjoining 
owner. 

Central  Trust  Co.  of  N.  Y.  v. 
Hennen  (C.  C.  A.),  409. 

Paralleling    of,     by     railroad 
gives  county  no  right  of  ac- 
tion for  damages. 
Richmond,   N.,  I.  &  B.    R.  Co. 
r.  Estill  County   (Ky.),  365. 

HORSE. 

Definition. 
Richardson  v,  Chicago   &  A. 
Ry.  Co.  (Mo.),  170. 

IMPUTED  NEGLIGENCE. 
See  Negligence, 

INDEPENDENT  CONTRACT- 
ORS. 

See  Railroads, 

INJUNCTION. 
Federal  jurisdiction  to  grant,  t© 
prevent,  state    railroad    com- 
mission from  regulating  war 
revenue  tax. 

Dinsmore  et  at,  v.  Southern 
Exp.  Co.  et  al,  (C.  C),  314. 

INSTRUCTIONS. 

Florida  Cent.  &  P.  R.  Co.  v. 
Fox  worth  (Fla.),469. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 

Amount  of  recovery   in  action 
for  death  by  wrongful  act. 
Chicago,  P.  &  St.  L.  R.  Co.  v. 
Woolridge  (111.),  469. 

Burden  of  proof. 
Louisville  &  N.  R.  Co.  v,  Gid- 
ley  (Ala.),  214. 
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l^STRTJOTlONa—Conlinued, 

Care  due  infirm  person  at  cross- 
ing. 

Green  et  aL  v.  Southern   Pac. 
Co.  (Cal.),  511. 
Care    required     in    inspecting 
yard. 

Chicago  &  N.   W.   R.   Co.    v, 
Delaney  (111.),  859. 
Duty  to  give. 
Mitchell   V,  Carolina  Cent.  R. 
Co.  (N.  Car.),  201. 
Error  to  give  instruction  which 
is  not  justified  by  the  evidence. 
St.  Louis,  I.  M.  A  S.    Ry.   Co. 
V.Jordan  (Ark.),  681. 
Exemplary  damages. 
Garrick  v,  Florida  Cent.  &  P. 
R.  Co.   (S.  Car.),  541. 
Harmless  error. 

Illinois  Cent.  R.   Co.  v.  King 
•  (in.),  829. 
Measure  of  damages  for  wrong- 
ful death. 

Green  et  aL  v.  Southern  Pac. 
Co.  (Cal.),  511. 

Misleading  instructions. 
St.  Louis,  I.  M.  &.  S.   Ry.  Co. 
t/.  Waren  (Ark.),  729. 

Peremptor3'  instructions. 

Louisville  &  N.  R.  Co.  v. 
Tinkham's  Adm'x  (Ky.), 
800. 

Repetition. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Sturey  (Neb.),  849. 

Special  instructions. 
Texas  &  P.  Ry.  Co.  v.   Wilder 
e^al.  (C.  C.  A.),  520. 

Special  instruction  as  to  ques- 
tion covered  by  general  in- 
struction. 

Baltimore  &  O.  R.  Co.  v. 
Hellenthal    (C.   C.  A.),   774. 

INTEREST. 

See  Davia^es, 

Interest  on  investment  must  be 
included  in  valuation  of  road 
by  railroad  commission  for 
purpose  of  fixing  railroad 
rates. 
Metropolitan    Trust      Co.     v, 

Houston  &  T.  C.  R.  Co.  efal. 

(C.  C),  149. 


INTEBPRETEBS. 

Competency  of. 
Missouri,' K.  &  T.  Ry.  Co.   v. 
Bagley  (Kan.),  259. 

INTERSTATE  COMMERCE. 

See  Taxation* 

Competition  as  affecting. 
Interstate  Commerce  Commis- 
sion V.  Western  &  A.  R.  Co. 
etal,  (C.  C.  A.),  298. 
Difference  in  rates. 
Interstate  Commerce  Commis- 
sion V,  Western  8l  A.  R.  Co. 
etaL  (C.  t.  A.),  298. 
Federal  control. 
Southern  Ry.   Co.  z/.  Harrison 
(Ala.),  270. 

State  comity  in  constmction  of 
federal  statutes  regulating. 
Southern  Ry.  Co.  v,  Harrison 
(Ala.),  270. 

Validity  of  agreement  for  rates 
less  than  published  rates. 
Southern  Ry.  Co.  v,  Harrison 
(Ala.),  270. 

Validity  of  agreement  for 
special  rates. 

Kizer  v,  Texarkana  &  Ft.  S. 
Ry.  Co.  (Ark.),  288. 

Violation  of  interstate  commerce 
law  as  a  defense  mast  be 
pleaded. 

Missouri,  K.  &  T.  Ry.  Co.  v, 
Bagley  (Kan J,  259. 

INTOXICATION. 
See  Trespassers, 

JUDGMENTS. 

See  Eminent  Domain, 

Judgment  in  statutory  action 
for  personal  injuries  conclu- 
sive in  subsequent  common 
law  action  between  same  par- 
ties for  same  injuries. 
Clare  v.  New  York  &  N.  E.  R. 
Co.  (Mass.),  569. 

JURISDICTION. 

Court's    jurisdiction   over    rail- 
road commission. 
Louisville    &    N.    R.    Co.    v. 
Commonwealth  (Ky.),  125. 


GENERAI.  INDEX 


893 


JTJRISDIOTION— Continued. 

Federal  jurisdiction  where  state 
seeks    to  impose   federal  tax 
not  dependent  on  diversity  of 
citizenship. 
Dinsmore  et  aL   v.  Southern 

Exp.  Co.  et  aL  (C.   C),  314, 
Mandamus  proceedings  in  cir- 
cuit courts  of  Michigan. 
Att'y-Gea.  ex  reL  Moore  ei  aL 

V,      American     lOxp.      Co. 

(Mich.),  95. 
Waiver  of    failure    to    comply 
with    statutory    requirements 
necessary  to  acquire  jurisdic- 
tion. 
Van  Doren    v,    Pennsylvania 

R.  Co.  (C.  C.  A.),  577. 

JURY. 

See  TriaL 

LEASED  LINES. 

Lessee  company  not  liable  for 
injury  to  abutting  property 
caused  by  construction  of  rail- 
road in  street. 

Guinn  et  aL  v,  Ohio  River  R. 
Co.  (W.  Va.),437. 

Lessor  liable  for  injuries  to 
trespasser  through  ejection 
in  wrongful  manner  by  les- 
see's servant. 

Pierce  v.  North   Carolina   R. 
Co.  (N.  Car.),  666. 

Lessor  liable  for  negligence  of 
lessee  in  operation  of  road. 
Pierce  v.   North   Carolina   R. 
Co.  (N.  Car.),  666. 

LICENSEES. 

Bundle  thrown  from  car  strik- 
ing licensee  standing  on  plat- 
form. 

McGrath  v.  Eastern  Ry.  Co. 
of  Minn.  (Minn.),  768. 

Duty  of  company  to  keep  plat- 
form free  from  ice  for  use  of 
licensee. 

Clark  et  aL  v.  Howard  (C.  C. 
A.),  743. 

Duty  to  licensees  crossing  track 
-   at  invitation  of  company. 
Weldon  v,  Philadelphia,  W.  & 
B.  R.  Co.  (Del.),  759. 


I^lOBN&BBa-Continued. 

Duty     to     licensees      crossing 
track  without  invitation. 
Weldon  v,  Philadelphia,  W.  A 
B.  R.  Co.  (Del.),  759. 

LIMITATION  OF  ACTIONS. 

See  Death  by  Wrongful  Act, 

Action  to  recover  for  overcharge 
for  carriage  of  goods. 
Murray  v.  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  278. 

Consolidation  as  affecting. 
Kansas  City,  W.  &  N.  W.  R. 
Co.   V,   Way  et  aL    (Kan.), 
363. 

North  Carolina  statute  constitu- 
tional. 

Narron  et  aL  v,  Wilmington 
&W.  R.  Co.   (N.  Car.),  852. 

Pleading  want  of  knowledge  for 
purpose    of    bringing    action 
within  the  statute. 
Murray  v,  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  278. 

Recovery  of  present  and  future 
damage  caused  by  operation 
of  railroad. 

Chicago,  R.  I.  &  P.   R.  Co.  v, 
O'Neill  (Neb.),  371. 

LIMITATION  OF  LIABILITY. 

See  Carriers  of  Goods, 

LOOKOUTS. 

Contributory  negligence  a  de- 
fense to  negligence  in  failing 
to  comply  with  statutory  pro- 
vision as  to  maintaining  look- 
out. 

Little  Rock  &  Ft.  S.  Ry.  Co. 
V.  Smith  (Ark.),  699. 

Duty  as  to. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
IK  Waren  (Ark.),  729. 

Duty   to  station  lookout  while 
switching  cars. 
Florida  Cent.  &  P.  R.  Co.  z/. 
Foxworth  (Fla.),  469. 

Presumption  as  to  performance 
of  his  duty. 

Johnson  v,  Rio  Grande  &  W. 
Ry.  Co.  (Utah),  691. 
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MANDAMUS. 

Carriage  of  goods  compelled. 
Cumberland  Tel.  &  Tel.  Co.  v, 
Morgan's  L.   &  T.   R.    Co. 
(La.),  71. 

Carriage    of     goods    compelled 
though  shipper  refuses  to  pay 
for  revenue  stamp. 
Att*y-Gen.  ex  rel.  Moore  et  aL 

V.      American       Exp.      Co. 

(Mich.),  95. 

Circuit    court    has    jurisdiction 
of     mandamus     proceedings 
against      **as.sociations''      as 
well  as  corporations. 
Att'y-Gen.  ex  rel,  Moore  et  al, 

V,      American      Exp.       Co. 

(Mich.),  95. 

MEASURE     OF     DAMAGES. 
See  Damages, 

MEDICAL  EXPENSES. 
See  Damages, 

MOBTQAGES. 

Contracts     of     mortgagor     not 
binding  on  mortgagee. 
Western    Union    Tel.    Co.   v, 
Ann  Arbor  R.  Co.  (C.  C.  A.), 
395. 

Judgment  for  damages  in  con- 
demnation proceedings  pre- 
ferred to. 

Central  Trust  Co.  of  N.  Y.  v. 
Hennen  (C.  C.  A.),  409. 

NEGLIGENCE. 

Backing  train  across  street  with- 
out lookout. 

Florida  Cent.  &  P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 
Burden     of     proving    carrier's 
negligence  ^where  stock  is  in- 
jured in  shipment. 
Mitchell  V,  Carolina  Cent.  R. 
Co.  (N.  Car.),  201. 
Burden  of  proving  due  care. 
Louisville  &  N.  R.  Co.  v,  Gid- 
ley  (Ala.),  214. 

Contributory  negligence  a  de- 
fense to. 

Little  Rock  &  Ft.  S.  Ry.  Co. 
V,  Smith  (Ark.),  699. 


NEGLIGENCE— Continued, 

Contributory  negligence  a  de- 
fense to  negligence  in  failing 
to  maintain  lookout  required 
by  statute. 

Little  Rock  &   Ft.  S.  Ry.  Co. 
V,  Smith  (Ark.),  699. 
Failure    to    observe    statutory 
precaution  at  crossing  cavsing* 
injury  to  person  near  crossing'. 
Florida  Cent.  &  P.  R.  Co.  v, 
Foxworth  (Fla.),  469. 
"Gross"  negligence. 
Florida  Cent.  &   P.  R.   Co.  v. 
Foxworth  (Fla.),  469. 
Imputed  negligence  of  parents. 
Bias  7'.  Chesapeake  8l  O.  Ry. 

Co.  (W.  Va.),616. 
Proof  V,  Burlington  Traction 
Co.  (Vt,),  702. 
Liability  of  lessor  for  negligence 
of  lessee. 

Pierce   v.   North   Carolina  R. 
Co.  (N.  Car.),  666. 
Mere     negligence    in     ejecting 
trespassers  does  not  give  right 
to  recover,  where  complaint  is 
based  on  wanton   negligence. 
Wabash  R.    Co.    v,    Ktngsley 
(111.),  835. 
Parents*  negligence  in  allowing 
child  to  run  on  street  not  proxi- 
mate cause  of  its  death. 
Ploof  V.  Burlington  Traction 
Co.  (Vt.),  702. 

Presumption  of. 

Louisville,  St.  L.  &  T.  Ry.  Co. 
V,  Terry's  Adm'x  (Ky.),770. 

McVey    i',    Chesapeake  &  O. 

Ry.  Co.  (W.  Vd.).788. 
Strom  V,  Georgia  R.  &  B.  Co. 

(Ga.),849. 

Question  of  fact. 
Thompson    zf.   Northern    Pac. 
Ry.  Co.  (C.  C.  A.),  651. 

Sufficiency  of  evidence. 
Cobb  V,   St.   Louis  &   H.  Ry. 
Co.  (Mo.),  632. 

Wanton  negligence  to  trespasser 
on  track  in  perilous  position. 
Sloniker    v.   Great    Northern 
Ry.  Co.  (Minn.).  819. 

Sufficiency  of  evidence. 
Johnson  v,  Rio  Grande  &  W. 
Ry.  Co.  (Utah),  691. 
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NBGLIGBNOB—  Continued, 

Willful  nei^ligence. 
Highland  Ave.  &  B.  R.  Co.  v* 
Swope  (Ala.),  856. 
Willful   negligence  in  ejecting 
trespasser. 

Illinois  Cent.   R.  Co.  v.  King 
(111.),  829. 

ITBW  TRIAL. 

Newly-discovered  evidence. 
Louisville    &    N.    R.    Co.   v, 
Tinkham*s     Adm'x     (Ky.), 
800. 
Refusal  to  grant. 
Central    of    Ga.    Ry.   Co.   v, 
Williams  (Ga.),861. 

inilSANOES. 

Right  of  action. 
Guinn  et  al.  v,  Ohio  River  R. 
Co.  (W.  Va.),  437. 

PAROLE  EVIDENCE. 
See  Evidence, 

PARTIES. 

Defect  of  parties— amendment. 
Van  Doren  v,  Pennsylvania 
R.  Co.  (C.  C.  A.),  577. 
Purchaser  of  railroad  is  properly 
sole  defendant  to  action  for 
injuries  during  receivership 
where  liabilities  were  assumed 
by  him. 

Thompson   v.  Northern  Pac. 
Ry.  Co.  (C.  C.  A.),  651. 
Scope  of  order. 
Att'y-Gen.  ex  reL  Moore  et  al, 
V.      American      Exp.      Co. 
(Mich.),  95. 
State  not  a  party  to  action  by 
carrier    to    restrain    railroad 
commission  from  compelling  it 
to  afifix  war  revenue  stamp. 
Dinsmore  et  al,    v.    Southern 
Exp.  Co.  et  al,  (C.  C),  314. 

PLEADING. 

Action  for  damages  for  appro- 
priation of  land. 
Pittsburgh,   C,   C.   &   St.    L. 
Ry.  Co.  z/.  Beck   (Ind.),353. 
Allegation    of  willfulness — suf- 
ficiency. 

Ullrich  r/.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  (Ind.),  783. 


"BU^KDil^Qt— Continued. 

Alleging  negligence. 
Highland  Ave.  &  B.  R.  Co.  v, 
Swope  (Ala.),  856. 
Amendments. 
Dublin  et  al,  v,  Taylor,  B.  & 
H.  Ry.  Co.  et  al,  (Tex.),  461. 
Glover  v.  Savannah,  F.  A  W. 
Ry.  Co.  (Ga.),566. 
Blending  causes  of  action. 
Chicago,  R.  I.  &  P.  R.  Co.  v, 
O'Neill  (Neb.),  371. 
Cost  of  proposed   improvement 
need  not  be  stated  in  condem- 
nation proceedings. 
Illinois  Cent.  R.  Co.  v.  Town 
of  Normal  (111.),  367. 
Cross-referring  counts. 

Florida  Cent.  &  P.  R.  Co.  v. 
Fox  worth  (Fla.),  469. 
Damages. 

Smith  V,  Pittsburgh  &  W.  Ry. 
Co.  (C.  C),  716. 
Death  by  wrongful  act. 
Nohrden   v.   Northeastern   R. 
Co.  (S.  Car.),  557. 

Defective    complaint  cured    by 
verdict. 

Chicago  &   N.   W.   R.   Co.   v, 
Delaney  (111.),  859.  ♦ 

Petition  in  action  for  wrongful 
death. 

Bias  V,  Chesapeake  &  O.  Ry. 
Co.  (W.  Va.),616. 

Statutory  action  against  termi- 
nal carrier. 

Cave  V,  Carolina  Mid.  Ry.  Co. 
(S.  Car. ) ,  195. 

Sufficiency  of  answer. 
Highland  Ave.  &  B.  R.  Co.  v, 
Swope  (Ala.),  856. 

Sufficiency  of  petition   in   con- 
demnation proceeding. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Ala.),  423. 

Violation  of  interstate  commerce 
act  as  a  defense. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Bagley  (Kan.),  259. 

What  necessary  to  be  shown  in 
pleading  want  of  knowledge 
in  order  to  bring  action  within 
statute  of  limitations. 
Murray  v,  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  278. 
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PBAOTIOB. 

Change  of  cause  of  action. 
Central  of  Ga.  Ry.  Co.  v,  Wil- 
liams (Gra.),  861. 
Striking'  testimony  from  record. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v, 
Sturey  (Neb.),  849. 

PREFERENTIAL  CLAIMS. 

Judgment  for  award  of  damages 
preferred  to  mortgage. 
Central  Trust  Co.  of  N.  Y.  v, 
Hennen  (C.  C.  A.),  409. 

PRESCRIPTION.  ' 

Perfecting  title  to  right  of  way  by. 

Narron  et  at,  v,   Wilmington 

&W.  R.  Co.   (N.  Car.),  852. 

PROXIMATE  CAUSE. 
See  Crossings, 

QUESTIONS  OP  PACT. 

Chicago  &  N.   W.   R.   Co.   v, 
Delaney  (111.),  860. 

QUESTIONS  OP   LAW  AND 
PACT. 

Negligence  and  contributory 
negligence. 

Thompson   v.   Northern  Pac.  • 
Ry.  Co.  (C.  C.  A.),  651. 
Negligence  of  fellow  servant. 
Chicago   &   N.   W.  R.   Co.    v. 
Delaney  (111.),  859. 

RAILROADS. 

Care    required    where    railroad 

runs  parallel   with  street  and 

is  used  by  public  as  foot-way. 

McVey    v.    Chesapeake   &  O. 

Ry.  Co.  (W.  Va.),788. 

Care  to  avoid  injury  to  persons 
must  be  commensurate  with 
danger. 

McVey   v.   Chesapeake    &   O. 
Ry.  Co.  (W.  Va.),  788. 

Increase  of  stock. 
Union     Ry.     Co.     v.      Sneed 
(Tenn.),876. 

Liability*  for  act  of  independent 
contractor. 

Dublin  et  al,  v.  Taylor,  B.   & 
H.  Ry.  Co.  et  a/.  (Tex.),  461. 

Valuation  of    intangible  prop- 
erty for  taxation. 
Weir  z/.  Norman  (U.   S.),861. 


RAILROAD    COMMISSIONS. 

Connecting  Switches. 

Constitutionality  of  act  em- 
powering commission  to 
require  building  of. 
Jacobson  v.  Wisconsin,  M. 
&  P.  R.  Co.  (Minn.),  228. 
Jurisdiction  to  compel  build- 
ing of. 

Jacobson  v.   Wisconsin,   M. 
Sl  p.  R.  Co.   (Minn.),  228. 
Construction  of  federal   statute 
not   involved   where  commis- 
sion seeks  to  regulate  imposi- 
tion of  war  stamp  tax. 
Dins  more  el  aL   v.   Southern 
Exp.  Co.  et  al.  (C.  C),  314. 
Jurisdiction  of  court  as  to. 
Louisville    & .  N.    R.    Co.    v. 
Commonwealth    (Ky.),   125. 

Power    to    compel    making   of 
joint  rates. 

Jacobson  v,  Wisconsin,  M.  & 
P.  R.  Co.  (Minn.),  228. 

Reasonableness  of  State   Rates. 

Basis  of  investigation  as  to. 
Northern    Pac.   Ry.    Co.   v. 
Keyes  etaL  (C.  C),  128. 

Expenses  of  local  traffic  to  be 
considered. 

Northern    Pac.    Ry.   Co.  v, 
Keyes  et  al,  (C.  C),  128. 

Injunction. 
Northern   Pac.    Ry.   Co.    v, 
Keyes  etal.  (C.  C),  128. 

Interstate  commerce  not  to  be 
considered  in  determining 
reasonableness  of  rates  fixed 
by  state. 

Northern   Pac.  Ry.  Co.    v. 
Keyes  et  aL  (C.  C),  128. 

Proportionate  cost  of  local 
traffic. 

Northern   Pac.  Ry.    Co.    ^'. 
Keyes  etal.  (C.  C),  128. 

Valuation  of  road. 
Metropolitan  Trust  Co.    v. 
Houston  &  T.  C.  R.  Co.  et 

al,  (C.  C.),149. 

Valuation   of  road    must    in- 
clude betterments. 
Metropolitan  Trust   Co.    v. 

Houston  &  T.  C.  R.  Co.  et 

al,  (C.  C),  149. 
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RAILROAD  COMMISSIONS— 

Continued. 

Valuation  must  include  better- 
ments as  operating*  ex- 
penses. 

Metropolitan    Trust   Co.    v. 
Houston  &  T.  C.  R.  Co.  et 
al,  (C.  C),  149. 
Valuation  must  include  inter- 
est on  investment. 
Metropolitan   Trust   Co.    r. 
HoUMon  &  T.  C.  R.  Co.  et 
al,  (C.  C),  149. 
Way  bills  as  evidence. 
Northern   Pac.   Ry.   Co.    v, 
Keyes  etal.  (C.  C),  128. 
What   business  to  be  consid- 
ered in  determining-. 
Northern   Pac.   Ry.    Co.    v. 
KeyesetaL  (C.  C),  128. 
What  considered   in   compar- 
ing ratefe  for  interstate  traf- 
fic. 

Northern  Pac.    Ry.   Co.    v, 
Keyeset  at,  (CC),  128. 

Rights  reserved  by  decree  to 
alter  rates. 

Northern     Pac.    Ry.    Co.     v, 
Keye&  etal,  (C.  C),  128. 

State  commission  cannot  com- 
pel carrier  to  affix  war  revenue 
stamp. 

Dinsmore  et  al.    v.    Southern 
Exp.  Co.  et  Ml.  (C.   C.),314. 

RAILROADS  IN  STRBETS. 

Adverse  possession  of  platted 
street. 

St.  Paul  &  D.  R.  Co.  V.  City  of 
Duluth  et  al.  (Minn.),  8SS. 
Care  to  be  exercised. 
Florida   Cent.  &  P.  R.   Co.  v. 
Fox  worth  (Fla.),  469. 

Damages. 
Benefits. 
Guinn   et  al.    v.  Ohio  River 
R.  Co.  (W.  Va.),437. 
Measure  of. 
Q^inn  et  al.   v.  Ohio  River 
R.  Co.  (W.  Va.),  437. 
Liability  of  lessee  company  for 
injury    caused     by    construc- 
tion. 

Guinn  et  al.  v.   Ohio  River  R. 
Co.  (W.  Va.).437. 
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RAILROADS    IN   STREETS— 
Continued. 

Liability  to  abutting*  owner. 
Guinn  et  al.  v.  Ohio   River  R. 
Co.  (W.  Va.),437. 

Presumption    as  to    rights    of 
public  and  company. 
Smith  V.  Pittsburgrh  &  W.  Ry. 
Co.  (C.  C),  716. 

Right  to  cross  tracks. 

Florida  Cent.  &   P.  R.   Co.  v. 
Foxworth  (Fla.),  469. 

RATES. 

See  Interstate  Commerce. 
Ra ilroad  Com  m  issions. 

Act  conferring  power  on  rail- 
road commission  to  require 
making  of  joint  rates  is  con- 
stitutional. 

Jacobson     v.     Wisconsin,   M. 
&P.  R.  Co.  (Minn.).  228. 

"Anti-trust  law.'' 
Mannheim  Ins.  Co.  v.   Erie  & 
W.    Transp.    Co.     (Minn.), 
161. 

Fixing      schedule    of,— reason- 
ableness. 
Mannheim   Ins.  Co.    v.  Erie  & 

W.  Transp.     Co.     (Minn.), 

161. 

Validity  of  ag^reement  for  rates 
on   interstate    shipment    less 
than  published  rates. 
Southern  Ry.   Co.  v.  Harrison 
(Ala.),  270. 

Validity  of  agreement  for 
special  rate  on  interstate 
shipments. 

Kizer  v.   Texarkana  &   Ft.  S. 
Ry.  Co.  (Ark.),  288. 

REOBIVfiRS. 

Action    for     personal     injuries 
occurring  during  receivership. 
Thompson  v.    Northern  Pac. 
Ry.  Co.  (C.  C.  A.),  651. 

REMITTITUR. 

See  Damages. 

REVENUE  TAX. 

See  Carriers  of  Goods. 
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REVERSAL. 

Van   Doren   v.    Pennsylvania 
R.  Co.   (C.  C.  A.),  577. 

RIGHT  OP  WAY. 

Extent  of  grant. 

St.  Paul  &  t).  K.  Co.  V.  City 
of  Buluth  <?/«/.  (Minn.),  855. 
Prescription  cannot  perfect  im- 
perfect title.  , 
Narron   ei  aL  v.  WilminR-tou 
&  W.  R.  Co.    (N.  Car.),  852. 

AVho  may  grant. 

Narron  et  aL  v.  Wilmington 
&W.  R.  Co.  (N.  Car.),  852. 

SHIPPING  OONTRAOTS. 

See  Bilh  of  Lading. 

* 'Horse"      does      not      include 
"jack." 

Richardson  v,   Chicago  &   A. 
Ry.  Co.  (Mo.),  170. 
lyimitalion  of  time  for  bringing 
action   unconstitutional. 
Richardson   v,  Chicago  &   A. 
Ry.  Co.  (Mo.),  170. 
Notice    of    loss    provision    not 
enforceable     where    carrier's 
conduct  has  made  giving  of 
notice  impracticable. 
Richardson   v,   Chicago  &  A. 
Ry.  Co.  (Mo.),  170. 

SHIPPING  RECEIPTS. 
^V^*  Bills  of  Lading, 
Carriers  of  Freight, 

SIGNALS. 

Duty    of    company   to    give  at 
points  other  than  crossings. 
Florida  Cent.  &  P.  R.   Co.  v. 
Foxworth  (Fla.),469. 

Failure  to  give  useless  signals 
not  negligence. 
Johnson  v.  Rio  Grande  &  W. 
Ry.  Co.  (Utah),  691. 

Sufficiency  of  signals  at  cross- 
ings. 

Gr^en  et  al,  v.  Southern  Pac. 
Co.  (Cal.),511.      . 

Time  for  giving  signals  to  warn 
trespasser  on  track. 
Louisville  &  N.  R.  Co.  v.  Tink- 
hsLxn's  Adm'x  (Kv.),  800. 


SPECIAL  VERDICT. 
See  Appeals, 

SPUR  TRACKS. 

See  Eminent  Domain, 

STATIONS  AND  DEPOTS. 

Company  not  required  to  keep 
'       platform  free    from    ice    and 
snow  for  licensees. 
Clark  et  at.  if,  Howard  (C.  C. 
A.),  743. 

Licensee  on  platform  injured  by 
bundle  thrown  from  car. 
McGrath   v.    Eastern  Ry.  Co. 
of  Minn.  (Minn.),  768. 

STATUTES. 

Construction. 
Union  Refrig.   Trans.  Co.    v. 
Lynch,       County       Treas., 
(Utah),  868. 
Repeal. 
Florida  Cent.  &  P.  R.  Co.  v. 
.    Fox  worth  (Fla.),469. 

STOCK. 

Increase  of. 
Union    Ry.     Co.      v.      Sneed 
(Tenn.),876. 

STOPPAGE  IN  TRANSITU. 

Change  of  consignee  by  ship- 
per's agent  after  consig-nment 
to  principal. 

Lake  Shore  &  M.  S.  R.  Co.  v. 
National    Live-Stock    Bank 

(III.),  1.  ' 

SURVIVAL  OP  ACTIONS. 

See  Actions, 

S'WITCHBS. 

See  /Railroad  Commissions, 

TAXATION. 

Situs    of  taxation    of  cars    of 
foreign  company. 
Union  Refrig.  Trans.    Co.  v. 
Lynch,  County    Treasurer, 

(Utah),  868. 

State  cannot  regulate  war  rev- 
enue tax. 

Dinsmore  et  at,   v.   Southern 
Exp.   Co.  etat,    (C.  C),  314 
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TAXATION-  Continued. 

Taxation  of    cars    of    foreig-n 

company      not     interference 

with  interstate  commerce. 

Union    Refrig.  Trans,  Co.  v. 

Lynch,    County     Treas., 

(Utah),  868. 

Valuation    of    intangible  prop- 
erty. 
Weir  V,  Norman    (U.  S.),  861. 

Valuation  of  intangible  prop- 
erty of  railroad  on  basis  of 
the  mileage  of  the  lines  within 
and  without  the  state  not 
unconstitutional. 
Weir  r.  Norman   (U.S.),  861. 

TBLBGBAPH     COMPANIES. 

Condemnation  of  railroad  right 
of  way. 
Mobile  &  O.  R.  Co.   v.    Postal 

Tel.  Cable  Co.  (Ala.),  423. 
Northwestern  Tel.   Exch.  Co. 

V,  Chicago,  M.  &   St.  P.  Ry. 

Co.  (Minn.),  449. 
Contract  of,    with    mortgagor 
company  for    right    of   way 
not  binding  on  mortgagee. 
Western   Union    Tel.     Co.   v, 

Ann   Arbor   R.   Co.    (C.   C. 

A.),  395. 
Public  improvement. 
Mobile  &  O.  R.   Co.   v.  Postal 

Tel.  Cable  Co.  (Ala.),  423. 
Telephone  a  telegraph. 
Northwestern  Tel.  Ezch.   Co. 

V.  Chicago,  M.  &  St.  P.  Ry. 

Co.  (Minn.),  449. 

TELEPHONES. 

See  Telegraph  Companies, 

TRESPASSERS. 

Care  due. 
Baltimore  &  O.  R.  Co.  v,  Hel- 
lenthal  (C.  C.  A.),  774. 
Care  to  be  observed  by  company 
and  by  trespasser. 
Bias  V,  Chesapeake  &  O.  Ry. 
Co.  (W.  Va.),  616. 
Duty  of  trainmen  to  trespasser 
asleep  on  track. 
New  York,  N.  H.  &  H.  R.  Co. 
V,  Kelly  (C.  C.  A.),  816. 
Duty  of  trainmen  to  trespasser 
on  track. 


TRESPASSERS—  Continued, 

Louisville    &  N.    R.    Co.    v. 

Tinkham's     Adm'x     (Ky.)» 

800. 
Missouri  Pac.  Ry.  Co.  v,  Prew-r 

itt  et  aL  (Kan.),  807. 
Duty  to    trespasser    on   train. 
Leonard  z/.  Boston  &  A.  R.  R. 

(Mass.),  825. 

Ejection. 

Assault. 
Galveston,   H.   Sl  S.   A.  Ry. 
Co.    V.    Zantzinger    et  aL 
(Tex.),  840. 
Contributory  negligence  as  a 
defense    where   injury  was 
caused  by  willful  negligence. 
Illinois  Cent.  R.  Co.  v.  King 
(111.),  829. 
Ejection  of  trespasser  by  ser- 
vant  in    wrongful    manner 
renders  master  liable. 
Pierce  v.  North  Carolina  R. 
Co.  (N.  Car.),  666. 
Lessor's  liability  for  wrongful 
manner  of  ejection   by  les- 
see's servant. 

Pierce  v.  North  Carolina  R. 
Co.  (N.  Car.),  666. 
Liability  of  company  for  inju- 
ries. 

Wabash  R.  Co.  v.  Kingslev 
(111.),  835. 
No  recovery  for  injuries 
caused  by  mere  negligence 
in  ejecting,  where  complaint 
is  based  on  wanton  negli- 
gence. 

Wabash   R.  Co.  v,  Kingsley 
(111.),  835. 
Scope    of    brakeman's    duty. 
Illinois  Cent.  R.  Co.  v.  King 
(111.),  829. 
Trespasser  on  train  forced  by 
pain   and  fear   to  jump  not 
guilty  of  contributory  negli- 
gence. 

Galveston,  H.   &  S.   A.  Ry. 
Co.    V,   Zantzinger   et  al. 
(Tex.),  840. 
Willful    negligence  of  train- 
man. 

Illinois  Cent.  R.  Co.  v,  Khig- 
(111.),  829. 

Failure    to    exercise    ordinary 
care  to    avoid  injuring  tres- 
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TRESPASSERS-  Continued, 

passer  on  track  in  position  of 
peril   is    wanton    negligence. 
Sloniker    v.   Great    Northern 
Ry.  Co.  (Minn.),  819. 

Intoxication. 

As  a  defense  to  contributory 
ncgiigcnce  of  trespasser  on 
track. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
i'.  Jordan  (Ark.),  681. 
Duty  of    railroad    as  to  dis- 
covering condition  of  tres- 
passer on  track. 
St.    Louis,   I.  M.    &   S.   Ry. 
Co.  V,  Jordan    (Ark.),  681. 
Person   crossing  track  of  rail- 
road in  street  at  other  than 
crossing  is  not. 
Florida  Cent.   &  P.   R.   Co.  r. 
Foxworth  (Fla.),  469. 
Presumption    as  to  negligence 
of  company  where   trespasser 
was  found  dead  near  track. 
Louisville,  St.   L.     &  T.  Ry. 
Co.  I/.  Terry's  Adm'x  (Ky.), 
770. 
Railroad   assumes    risk    of  in- 
juring. 

Bias  V,  Chesapeake  &  O.   Ry. 

Co.  (W.  Va.),616. 

Time    for    giving    signals    to 

warn  trespasser  on  track. 

Louisville    &   N.     R.     Co.   v. 

Tinkham's  Adm'x  (Ky .)  ,800. 

TRIAL. 

Experiments      in     presence    of 
jury  at  scene  of  accident. 
Bias  V.  Chesapeake  &   O.  Ry. 

Co.  (W.  Va.),  616. 


llBlAls— Continued, 

Instructions  as  to  management 
of  jury  in  case  of  disagree- 
ment. 

Knapp  V,  Chicago  &  W.    M. 
Ry.  Co.  (Mich.),  857. 

VARIANCE. 

Objection  on  ground  of,  must 
point  it  out. 

Alabama    Mid.     Ry.     Co.     r. 
Darby  et  at,  (Ala.),  105. 

WAREHOUSEMEN. 

Independent  contractor's  negli- 
gence causing  loss  of  goods 
by  fire  does  not  render  railroad 
company  as  warehouseman 
liable. 

Brunswick     Grocery    Co.     z*. 
Brunswick    &     W'     R.    Co. 

(Ga.),85. 

Loss  of  goods  by  fire. 
Walker    et   al,  v.   Eikleberry 
(Okla.),  253. 

WILLFULNESS. 

Allegation  of. 

Ullrich  V.  Cleveland,  C.,  C.  & 
St.  L.  Ry.  Co.  (Ind.),  783. 

WITNESSES. 

Child. 
St.  Louis,.  I.  M.  &  S.  Ry.  Co. 
V,  Waren  (Ark.),  729. 

Impeachment  of. 

Green  et  at,  v.   Southern  Pac. 
Co.  (Cal.),  511. 


